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PREFACE. 


This  volume  is  a  reprint  of  the  cases  decided  by  the  state 
courts  of  Ohio,  found  in  the  Weekly  Law  Gazette,  Volumes  2, 3, 4  and 
6,  published  at  Cincinnati,  from  1872  to  1887 ;  three  volumes  of 
Daily  Law  and  Bank  Bulletin,  1867-59,  preceding  the  Gazette,  and 
the  weekly  edition  considered  as  volume  one  of  that  publication ; 
thirty-four  volumes  of  American  Law  Register,  published  at  Phila- 
•delphia,  1853-85 ;  and  five  volumes  of  Ohio  Law  Journal,  published 
at  Columbus,  1880  84.  The  forty-six  original  volumes  are  com- 
pressed into  one  reprint,  as  all  editorial,  correspondence,  cases  de- 
cided in  other  states,  and  out-of-date  matter,  in  the  periodicals  as 
first  issued,  have  been  omitted. 

This  volume  is  the  third  of  a  series  of  reprints  embracing  the 
Western  Law  Journal,  Western  Law  Monthly,  Weekly  Law  Gazette, 
Law  and  Bank  Bulletin,  American  h^w  Register,  Ohio  Law  Jour- 
nal, Cleveland  Law  Record,  Cleveland  Law  Reporter,  American 
Law  Record,  Weekly  Law  "Bulletin,  and  Circuit  Court  Reports,  the 
republication  of  which  has  been  undertaken  and  carried  on  at  large 
expense.  These  reprints,  with  the  current  volumes  of  Ohio  De- 
cisions, form  a  library  which  embraces  all  the  Ohio  case  law 
emanating  from  courts  inferior  to  the  Supreme,  except  what  is 
found  in  five  volumes  of  the  Cincinnati  Superior  Court  Reports. 

Without  this  series  no  Ohio  Library  is  complete.  As  many  of 
the  original  volumes  have  been  out  of  print  for  a  long  time,  and 
copies  are  scarcely  obtainable  at  any  price,  and  many  of  the  cases 
have  been  acted  upon  by  higher  courts,  it  has  been  thought  that  an 
annotated  reprint  of  these  volumes  was  now  called  for. 

As  citations  to  nearly  all  of  these  authorities  are  found  in  the 
different  editions  of  the  Walker  and  Bates'  and  Bates'  Ohio  Digest, 
and  in  Welch's  Index  Digest,  and  come  constantly  under  the  eye  of 
every  judge  and  attorney  who  is  looking  up  Ohio  judicial  precedents, 
it  is  believed  the  bar  will  consider  our  adventure  a  desirable  one, 
and  patronize  it  liberally. 

The  reprint  cases  for  the  series  are  a  full  and  faithful  transcript 
of  the  originals.  No  case  of  an  Ohio  state  court  has  been  omitted, 
or  abridged  in  the  least,  and  no  note  or  comment  has  been  left  out. 
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iv  PREFACE. 

Where  no  case  heading  was  given  in  the  original  prints,  we 
have  prepared  one,  and  they  will  be  found  herein,  in  black  letters, 
at  the  beginning  of  the  cases.  Many  of  the  opinions  in  the  original 
periodicals  had  no  syllabi,  and  where  necessary  we  have  supplied 
them.  The  foot  notes  herein,  showing  cases  affirmed,  overruled, 
and  considered,  are  valuable  additions  to  the  cases.  The  work  has 
been  carefully  compared,  proof  read,  and  the  decisions  may  be 
relied  upon  as  being  as  authentic  as  the  originals. 

The  volumes  follow  each  other  in  the  same  manner,  and  the 
cases  appear  in  the  same  order  as  printed  originally. 

The  original  paging  is  maintained,  the  volume  number  being 
at  the  head  of  the  page,  and  the  former  page  number  inserted  in 
the  margin,  in  bold  type.  By  observing  these  marginal  figures, 
any  desired  citation  can  be  as  readily  located  as  in  the  original 
book.  The  pagings  of  these  volumes  are  placed  at  the  top  of  the 
page. 

In  these  reprints  a  commendable  feature  appears.  Cases  which 
have  been  overruled  are  often  valuable,  as  it  is  as  important  to 
know  what  the  law  is  not,  as  what  it  is.  Adverse  decisions  often 
aid  in  giving  a  right  conception  of  legal  principles,  and  in  some 
instances  points  are  decided  in  overruled  cases,  not  covered  by  the 
decision  of  the  higher  courts.  Cases  which  have  been  affirmed 
with  report,  although  the  decision  of  the  upper  tribunal  becomes  the 
law,  often  do  not  contain  a  full  statement  of  facts.  Hence,  the  decisions 
of  the  lower  courts,  though  reversed  or  affirmed,  remain  valuable. 
For  these  reasons,  no  overruled  case,  or  one  superseded  by  an 
affirmative  opinion  of  a  higher  court,  has  been  omitted  herein,  but 
cases  affected  by  later  decisions  are  set  in  type  different  than  the 
other  cases.  In  this  way,  when  the  eye  falls  on  a  case  set  in  the 
small  type,  it  will  be  a  reminder  that  the  case  had  been  overruled  or 
superseded. 

By  reference  to  the  Table  of  Cases,  as  well  as  the  marginal 
paging,  the  page  of  this  book  where  a  case  is  reprinted,  can  be 
located,  from  any  citation  to  the  original  volume  and  page. 

Sept.  1,  1897.  The  Laning  Printing  Co. 
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'•'DEATH  BY  WRONGFUL  ACT.  I 

[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Administrator  of  McClardy  v.  Chandler. 

In  the  absence  of  a  special  averment,  no  recovery  can  be  had  for  any  injury 
to  the  business  of  the  deceased,  but  only  for  the  general  value  of  the  life 
of  the  individual  growing  out  of  the  situation  of  those  who  were  depen- 
dent upon  him. 

Spencer.  J. 

Judge  Spencei  charged  the  jury.  The  action  was  brought 
under  an  act  of  the  legislature,  passed  in  1851,  entitling  the  per- 
sonal representatives  of  a  deceased  party,  whose  death  was  caused 
by  the  wrongful  act  or  default  of  another,  to  sue  for  damages  on 
behalf  of  the  widow  and  next  of  kin.  It  appears  that  Neil  McClardy 
being  sick,  a  physician  wrote  a  prescription  for  him — one  of  the  in- 
gredients being  cinnamon  water — that  it  was  taken  to  the  drug  store 
of  defendant,  and  that  in  making  the  preparation,  he  used  liquid 
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ammonia  in  place  of  the  cinnamon.  It  was  claimed  by  plaintift 
that  the  death  of  McClardy  resulted  from  the  ammonia ;  while  the 
defense  urged  it  was  the  natural  consequence  of  a  cancerous  aflFec- 
tion  of  the  stomach. 

The  first  question,  therefore,  under  the  provision  of  the  law 
was,  whether  the  deceased  had  died  in  consequence  of  any  wrong- 
ful act  of  this  defendant,  and,  under  such  circumstances,  that,  if  he 
had  not  died,  but  was  only  injured,  he,  himself,  could  have  recov- 
ered damages  for  that  injury. '  Was  his  death  the  want  of  proper 
care  on  his  o^n  part?  To  charge  carelessness  on  him  in  a  case  of 
this  description,  it  should  be  shown  that  he  was  acquainted  with  the 
dangerous  properties  of  the  medicine.  Before  finding  negligence 
on  the  .part  of  defendant,  they  should  inquire  whether  the  prescrip- 
tion itself  was  legibly  written,  so  that  a  man  with  ordinary  care, 
suitable  to  the  situation  this  defendant  occupied,  would  have  known 
what  it  was  ?  If  it  was  so  written  that  it  could  not  be  readily  mis- 
taken, it  was  the  obligation  of  the  druggist  to  put  it  up  accurately ; 
and  if  he  did  not,  he  would  be  responsible  for  the  evil  consequences. 
If  the  jury  should  find  there  was  a  want  of  proper  care,  they  would 
next  determine  whether  the  effects  of  the  mistake  were  injurious  to 
the  deceased  and  contributed  to  his  death. 

It  was  not  necessary  to  show  the  deceased,  at  the  time  the 
medicine  was  taken,  was  in  the  full  vigor  of  life.  The  law  regards 
life  in  any  of  its  stages  as  valuable ;  and  though  an  individual 
should  receive  a  wound  of  which  death  must  be  the  inevitable  and 
speedy  result,  yet  if  it  is  hastened  or  contributed  to  by  another,  he 
would  be  responsible  for  the  consequences.  Though  the  deceased, 
in  this  case,  was  laboring  under  a  mortal  disease,  if  this  ammonia 
produced  inflammation  and  thereby  shortened  life,  the  circumstances 
would  bring  the  case  within  the  provisions  of  the  statute,  and  the 
defendant  would  be  responsible  for  the  shortening  of  life. 

If  the  jury  were  not  satisfied  ammonia  caused  the  death,  it 
would  not  be  necessary  to  pursue  the  inquiry.  Where  an  individ- 
ual in  apparent  health  dies  after  the  administration  of  a  medicine 
adequate  to  produce  death,  it  was  natural  to  refer  the  effect  to  that 
particular  cause ;  but  here  the  defendant  claimed  in  the  first  place, 
that  ammonia  administered  in  such  a  quantity  as  was  given  here, 
was  not  capable  ot  producing  death  ;  and,  in  the  second  place,  that, 
at  the  time  it  was  administered,  the  deceased  was  laboring  under  a 
mortal  disease — cancer  in  the  stomach — and  that,  during  the  pro- 
gress of  the  disease,  a  rupture  took  place,  causing  blood  to  lodge  in 
2  the  abdomen  ''to  a  degree  sufficient  to  cause  death.  This  de- 
fense was  presented  in  a  manner  calculated  to  require  serious 
consideration.  The  court  here  referred  to  the  testimony  of  various 
physicians  examined  as  experts — of  Dr.  Tibbat's,  (who  made  the 
post  mortem  examination),  that  deceased  was  laboring  under  a  can- 
cerous affection,  from  which  he  would  not  probably  recover — of  Dr. 
Muscroft,  who  thought  death  might  have  resulted  from  the  tumor 
or  the  ammonia — of  Dr.  M.  B.  Wright,  who  would  think  it  strange 
if  the  stomach  should  be  seriously  affected  by  this  quantity  of  am- 
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monia — and  supposed  the  suddenness  of  the  death  aros^  from  a 
lesion,  which  threw  blood  into  ihe  abdomen — of  Dr.  Potter,  who  did 
not  think,  in  a  healthy  man,  so  small  a  quantity  of  ammonia  would 
produce  death — of  Mr.  Wayne,  chemist,  who  did  not  think  this  am- 
monia produced  the  death— of  Dr.  Comegys,  who  said  a  teaspoonful  of 
ammonia  would  produce  much  distress  in  the  stomach,  but  thinks  the 
cancer  might  have  resulted  in  death,  and  that  the  disease  was  has- 
tening to  a  crisis:  also  the  testimony  of  Drs.  Baker,  Cooper,  Fries, 
F'oote,  Cox,  Carey,  Newton,  and  Blackman,  the  latter  being  of 
opinion  that  no  one  could  tell  whether  death  was  caused  by  the 
ammonia  or  the  disease. 

Though  the  deceased  had  an  incurable  disease,  if  his  death  was 
materially  hastened  by  any  act  of  negligence  on  the  part  of  defend- 
ant, the  latter  would  be  responsible  to  the  personal  representatives 
for  the  pecuniary  damage  sustained  by  the  widow  and  next  of  kin, 
in  such  sum  as  the  jury  '*  should  deem  fair  and  just/'  not  to  exceed 
$5,000.  In  the  absence  of  any  special  averment,  no  recovery  could 
be  had  ior  any  injury  to  the  business  of  deceased,  and  it  could  be 
only  for  the  general  value  of  the  life  of  the  individual,  growing  out 
of  the  situation  of  those  who  were  dependent  on  him. 

The  jury  then  retired,  and,  alter  a  deliberation  of  some 
hours,  brought  in  a  verdict  for  plaintiif  for  $500. 

Snow  &  Bradstreet,  for  plaintiff. 

T.  C.  Ware,  for  defendant. 


JUDGMENTS— PRACTICE. 

[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Renniman  et  al  v.  Dean  et  al. 

In  a  suit  on  a  foreign  judgment,  it  is  not  proper  practice  to  insert  a  copy  of 
the  transcript  sued  on,  or  annex  a  copy  as  an  exhibit. 

Storer,  J. 

A  suit  on  a  judgment  rendered  in  New  York.  Dean  demurred, 
because  the  petition  did  not  contain  a  transcript  of  the  judgment 
record ;  and  he  was  unable  to  determine  from  the  petition  whether 
the  proceedings  in  New  York  were  regular  ana  valid. 

The  court  held  that  the  petition  contained  substantially  all 
that  would  have  been  required  in  a  declaration  before  the  code  ;  and 
since  the  code  excludes  from  the  petition  all  mere  matters  of  evi- 
dence, and  a  transcript  from  the  record  is  evidence  merely,  the 
court  would  be  compelled  to  order  it  to  be  stricken  out,  if  it  were 
included  in  or  attached  as  an  exhibit  to  the  petition.  If  defendant 
wished  to  see  the  record  it  was  public  property,  and  equally  open 
to  him  with  plaintiff.     Demurrer  overruled  and  leave  to  answer. 

Collins  &  Herron,  for  plaintiff. 

Ranney,  Bachus  &  Noble,  for  defendants. 
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ARREST. 

r  Hamilton  Common  Pleas  Court,  1858.] 

Ohio  v.  John  McGinnis. 

If  an  oificer  undertakes  to  make  an  arrest  without  a  warrant,  where  the  exi- 
gency which  renders  a  warrant  unnecessary  does  not  exist,  and  full  op- 
portunity is  afforded  to  procure  a  warrant,  the  officer  is  not  under  protec- 
tion of  the  law,  and  any  aggression  by  him  form  a  proper  basis  for  acts 
of  self  defense  and  resistance. 

Oliver,  J. 

The  defendant  is  charged  with  murder  in  the  second  degree — 
taking  the  life  of  John  H.  Mackendorf,  marshal  of  the  town  of 
Reading. 

It  was  contended,  on  the  part  of  the  defendant,  that,  it  appear- 
ing from  the  testimony  of  the  state  that  the  marshal  had  attempted 
to  arrest  the  prisoner,  find  other  of  his  friends,  without  warrants, 
and  (according  to  the  testimony  for  the  defense,)  that  John  McGin- 
nis had  been  actually  struck  wilh  a  slung  shot  by  the  marshal 
three  times  before  he  made  any  assault  upon  the  latter,  there  could 
be  no  conviction  upon  the  indictment ;  that  the  whole  trouble  arose 
from  the  fact  that  a  newly-elected  oflScer  was  anxious  to  display  his 
vigilance  in  office,  and  to  let  the  people  understand  that  there  was 
an  authority  vested  in  police  officers  beyond  what  they  had  been  in 
the  habit  of  supposing,  or  the  officers  of  the  town  of  Reading  in  the 
habit  of  exercising.  The  marshal  had  brought  a  posse  comitaius  of 
J       the  town  of  Reading  about  that  house,  when  the  law  gave  *them 

no  right  to  interfere  with  what  was  going  on  ;  and  if  the  state 
claimed  that  the  marshal  was  acting  under  the  authority  of  his  office, 
the  defendant's  counsel  would  insist  that  they  were  entitled  to  call 
for  the  production  of  the  ordinance  of  the  town. 

The  court  called  the  attention  of  the  counsel  to  the  provision  in 
the  statute  in  relation  to  sporting  or  rioting  on  the  Sabbath — quar- 
reling was  embraced. 

The  counsel  for  defendant  replied  that  there  was  no  quarreling 
until  the  marshal  interfered.  That  law,  however,  was  intended  to 
apply  to  wilful  violations  of  the  Sabbath  ;  and  they  could  not,  under 
the  term  of "  sporting,"  extend  the  signification  to  a  dance  in  a  pri- 
vate house;  and,  as  to  the  use  of  "murderous  weapons,"  did  they 
not  prove  here  that  one  of  the  guardians  of  the  sanctity  of  the 
Christian  Sabbath  had  used  a  slung-shot  upon  the  head  of  an  unre- 
sisting man,  who  had  violated  no  law  of  the  land  ? 

Mr.  Brown  urged,  in  his  closing  argument  for  the  state,  that 
the  offense  as  charged  had  been  established  ;  that  the  prisoner  had 
purposely  and  maliciously  inflicted  a  mortal  wound  on  Wackendorf, 
this  appearing  as  well  from  the  weapon  employed,  as  the  circum- 
stance attending  the  use  of  it.  The  counsel  examined  the  leading 
portions  of  the  testimony,  with  a  view  to  sustain  this  argument. 
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Judge  Oliver  in  his  charge  to  the  jury  defined  the  law  in  rela- 
tion to  the  several  degrees  of  homicide.  On  the  main  question,  as 
to  whether  a  case  of  provocation  or  self-defense  had  been  made  out, 
the  jury  were  informed  they  should  investigate  it  by  inquiring 
whether  the  marshal  was  acting  in  pursuance  of  the  duties  imposed 
on  him  by  law  ;  for  if  he  was  acting  within  the  discharge  of  those 
duties,  the  shield  of  the  law  was  thrown  around  him,  so  as  to  make 
it  the  duty  of  the  citizens  to  acquiesce  in  the  assertion  of  his  au- 
thority— acting  otherwise  by  resistance  or  interference,  the 
citizen  would  manifest  a  disregard  of  his  duty,  from  w^hich  the  jury 
would  have  a  right  to  infer  malice,  and  the  defense  growing  out  of 
a  legal  provocation,  ( where  such  an  issue  as  the  present  had  arisen,) 
could  not  be  relied  on. 

If  the  marshal  had  personal  knowledge  of  a  breach  of  the 
peace,  he  might  on  this  actual  view,  make  the  arrest  of  the  parties 
implicated.  Whether  it  was  necessary  that  the  officer  should  clothe 
himself  with  the  special  authority  of  a  warrant,  would  depend 
on  the  circumstances  of  the  case — whether,  for  instance,  is  was 
necessary  for  the  proper  discharge  of  the  police  regulations  of  the 
state,  that  the  arrest  should  be  made  forthwith.  If,  however,  the 
exigency  does  not  exist,  and  full  opportunity  is  afibrded  to  procure 
the  warrant,  then  it  would  be  reasonable  and  proper,  and  within  the 
spirit  of  the  rule,  that  the  officer  should  clothe  himself  with  that 
special  authority.  If  the  officer  should  act  outside  of  his  duty,  or 
exceed  the  proper  line  of  it,  he  has  no  protection  from  the  policy 
of  the  law,  but  was  remitted  to  his  individual  rights,  and  any  ag- 
gression on  his  part  would  form  a  proper  basis  for  an  act  of  retalia- 
tion. 

The  jury  brought  in  a  verdict  of  "  manslaughter.'* 

T.  A.  O'Connor  &  O.  Brown,  for  the  state. 

P.  &  S.  McGroarty,  for  defendant. 


SALE— SPURIOUS  BANK  BILLS. 

[Hamilton  Common  Pleas  Court,  1858.] 

E.  Haire  &  Co.  v.  H.  Beattus  &  Co. 

Where  the  defendants,  prior  to  closing  a  sale,  took  the  money  offered  them 
for  it,  being  the  bills  of  a  bank  of  another  state,  to  the  plaintiffs,  who 
were  brokers,  to  ascertain  their  value,  and  on  being  told  there  was  a  dis- 
count of  two  and  one-half  per  cent.,  sold  the  lunds  to  plaintiffs  at  that 
price,  and  closed  the  sale  with  their  customer.  Held^  if  the  bills  prove 
to  be  spurious,  the  defendants  are  bound  to  refund  to  plaintiffs  what  they 
received  for  them,  provided  the  plaintiffs  offer  to  return  the  same  bills 
within  a  reasonable  time. 

This  action  was  to  recover  a  sum  of  money  paid  by  a  broker 
for  bank  bills,  purporting  to  be  of  the  Bank  of  Knoxville,  Tennessee. 

The  defendants  were  jew^elers,  and  a  man  buying  a  lot  of 
watches  from  them,  offered  them  this  money.    They  declined  taking 
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it  until  inquiry  of  a  broker ;  and  calling  upon  Haire  &  Co.,  they 
were  informed  there  was  a  discount  of  two  and  one-half  per  cent, 
upon  it,  and  they  gave  it  to  H.  &  Co.,  at  a  rate  of  discount,  and 
gave  the  watches  to  their  customer.  H.  &  Co.  forwarded  the  money 
to  Tennessee,  and  found  it  to  be  spurious. 

The  defendants  allege  that  the  money  sent  to  Tennessee  was 
not  the  identical  funds  sold  by  them. 

The  court  charged  the  jury  that  the  first  question  to  be  deter- 
mined was  whether  the  money  was  spurious ;  and  next,  whether  it 
was  the  same  money  oflFered  to  the  broker ;  and  whether  the  broker 
offered  to  return  it  within   a   reasonable  time.     If  the  money  was 
spurious,  and  was  the  same   that  was  received   from   Beattus,  the 
^       latter  was  bound  to  refund  what  he  received  for  it.     *  The  trans- 
action between  the  parties  was  for  the  purpose  of  establishing 
what  was  the  market  value  of  the  bills;  and  the  broker,  although  sup- 
posed to  be  the  better  judge  of  the  genuineness  of  the  money,  still, 
if  it  turned  out  to  be  spurious  he  had  a  right  to  recover  from  the 
other  party  ;  though  the  case  would  be  different  if    it  had  been  a 
check  or  draft  upon  himself. 
Verdict  for  defendants. 
Collins  &  Herron,  for  plaintiff. 
J.  G.  Douglas,  for  defense. 


1 1  [Superior  Court  of  Cincinnati,  General  Term,  1858.] 

Chas.  E.  Matthews  v.  Jas.  C.  Caldwell. 

For  opinion  in  this  case,  see  2  Disney,  279. 


27  [Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Rebecca  Stoddard  v.  Ann  Marshall  et  al. 

For  opinion  in  this  case,  see  1  Disney,  527. 


33  [Superior  Court  of  Cincinnati,  Special  Term,  1857.] 

James  L.  Van  Ingen  v.  R.  S.  &  O.  E.  Newton. 

For  opinion  in  this  case,  see  1  Disney,  482. 


37  Superior  Court  of  Cincinnati,  General  Term,  April  Term,  1857. 

Administrator  of  John  T.  Chambers  v.  The  Ohio  Life  In- 
surance AND  Trust  Co. 

For  opinion  in  this  case,  see  1  Disney,  327. 
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♦ATTACHMENT— SERVICE  BY  PUBLICATION.  44 

[Superior  Court  of  Cincinnati,  Special  Term.] 

George  Clark  v.  Evan  D.  Southgate. 

A  service  on  a  nonresident  defendant  by  publication,  in  a  case  where  juris- 

.   diction  has  been  obtained  by  attachment  on  real  estate,  to  be  valid  must 

give  some  pertinent  description  of  the  property.     Where  the  publication 

only  says  **that  attachment  has  issued  ana  levied  on  real  estate,"  such 

publication  is  no  description,  and  is  not  sufficient 

Gholson,  J. 

This  case  has  been  submitted,  to  have  the  court  examine  and 
approve  an  order  of  publication,  with  a  view  to  ask  a  judgment  by 
default.  It  is  an  action  to  recover  a  money  demand,  and  an  attach- 
ment has  been  levied  on  the  leal  estate  of  the  defendant,  who  is  a 
nonresident  of  the  state.  The  object  of  the  action  is  to  subject  that 
estate  to  the  payment  of  the  debt.  The  publication,  to  fairly  accom- 
plish the  purpose  intended,  should  give  some  pertinent  description 
of  the  real  estate.  It  has  been  so  held  by  the  court  in  a  number  of 
cases,  and  after  a  consultation  between  the  judges  as  to  the  proper 
practice.  All  that  is  said  in  this  case  is,  **That  attachment  has 
issued  and  levied  on  real  estate.*'  This  is  no  description,  and  is  not 
sufficient. 


[Superior  Court  of  Cincinnati,  Special  Term,  1868.]  49 

Joseph  A.  James  v.  Cincinnati,  Hamilton  and  Dayton 
Railroad  Co.  et  al. 

For  opinion  in  this  case,  see  2  Disney,  261. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.]  65 

Harriet  Maskell  et  al.  v.  John  Preston  et  al. 

For  opinion  in  this  case,  see  2  Disney,  282. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.]  81 

Mary  E.  Jaques  v.  The  Board  of  Commissioners  of 
Hamilton  County. 

For  opinion  in  this  case,  see  1  Disney,  121. 
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89  *SPOLIATED  WIILS. 

[Hamilton  Probate  Court,  1858.] 

John  F.  Cahill  v.  Philip  Owens  et  ai.. 

A  will  lost  or  spoliated  since  testator's  death,  being  shown  to  the  satisfaction 
of  the  court  to  have  been  duly  executed,  and  not  revoked  at  the  time  of 
the  testator's  death,  though  the  only  witness  testifying  can  remember 
only  some  of  the  names  in  the  will,  and  can  state  only  as  to  two  of  these. 
The  nature  and  amounts  of  the  gifts  will  be  held  established  and  good  as 
far  as  proven,  and  the  administrator  appointed  will  be  «et  aside  in  favor 
of  the  executor  shown  to  have  been  named  in  the  will. 

Petition  to  admit  lost  will  to  probate,  and  remove  adminis- 
trators. 

The  petition  represents  that  the  deceased  died  about  the  23d 
day  of  May,  1858  ;  that  letters  of  administration  were  issued  by  this 
court  to  Philip  and  Patrick  Owens,  brothers  of  deceased,  on  the 
representations  of  said  Philip  and  Patrick  that  the  deceased  died 
intestate ;  that  the  petitioner  (Jno.  F.  Cahill)  was  a  nephew  of 
deceased ;  that  some  time  previous  to  his  decease,  the  said  Thomas 
Owens  executed  his  last  will  and  testament,  in  due  form  of  law, 
which  he  preserved  unrevoked  to  the  time  of  his  death ;  that  the 
said  administrators  have  possession  of  the  papers  and  effects  of 
deceased,  and  that  said  will  has,  since  the  death  of  said  Thomas 
Owens,  been  lost,  spoliated  or  destroyed  ;  that  the  next  of  kin  who 
would  inherit  the  property  of  deceased,  are  his  said  brothers,  Philip 
and  Patrick  (and  others  named).  The  petition  prays  that  testimony 
may  be  taken  to  establish  the  contents  of  said  will ;  that  the  same 
may  be  admitted  to  probate,  and  that  the  letters  of  administration 
to  Philip  and  Patrick,  aforesaid,  may  be  revoked. 

A  citation  was  accordingly  issued  to  Philip  and  Patrick  Owens 
and  others,  to  appear  and  contest,  if  they  desire  to  do  so. 

Hilton,  J. 

By  the  testimony  in  this  case,  it  appears  that  about  the  last  of 
August  or  1st  of  September,  1854,  Chas.  S.  Young  drew  a  will  for 
Thomas  Owens,  now  deceased,  in  accordance  with  the  form  laid 
down  in  Swan's  Treatise ;  that  the  same  was  then  signed  and  sealed 
by  said  Owens,  in  presence  of  the  said  Young  and  Dr.  W.  A.  F. 
Bauer,  who  were  the  subscribing  witnesses,  and  that  at  the  time  of 
its  execution  the  testator  was  of  legal  age  and  of  sound  mind  and 
memory.  Charles  S.  Young  is  the  only  witness  who  testified  to  its 
contents,  and  he  can  only  remember  the  names  of  some  of  the 
parties  mentioned  in  the  will,  but  cannot  state  the  nature  or  amount 
of  the  devises  to  any,  except  the  sum  of  $500  to  St.  Patrick's 
Church,  Cincinnati,  and  the  sum  of  $500  or  $700  to  St;  Peter's 
Orphan  Asylum,  Cincinnati;  that  it  was  one  or  the  other  amount, 
to  be  paid  out  of  his  estate.  The  rest  of  the  devises  are  left  in 
uncertainty. 
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*From  this,  however,  it  is  clear  that  the  will  was  legally      ^^ 
executed,  and  that  the  testator  was  competent  at  the  time  to 
make  it.     But   several   other  questions  arise  from  the  testimony 
elicited  on  the  trial. 

/^trs^ — Was  this  will  in  existence  and  in  full  force  at  the  death 
of  the  testator?  This  is  a  simple  matter  of  testimony  and  of  proof. 
There  is  no  presumption  to  be  taken  that  the  will  was  then  in 
existence,  merely  because  it  was  once  made.  But  do  the  words  of 
the  testator,  at  the  time  of  his  last  sickness,  or  immediately  before, 
!n  connection  with  other  facts  and  circumstances  in  proof,  go  to 
establish  beyond  a  reasonable  doubt,  that  the  will  was  in  existence 
and  unrevoked  at  his  death  ? 

Suffice  it  to  say,  that  it  appears  by  several  witnesses,  that  he 
had  repeatedly  said  that  his  will  was  in  his  chest,  up  stairs,  in  the 
house  in  which  he  boarded.  Mr.  Young,  who  drew  it,  read  it  in 
December  last  (1857) ;  that  the  testator  spoke  of  altering  it  in  some 
particular,  but  it  was  not  done ;  that  he  mentioned  to  Mr.  Kru.se, 
with  whom  he  boarded,  about  Mr<?<f  days  before  his  death,  that  his 
will  was  in  his  chest  upstairs,  and  that  it  was  the  will  Mr.  Young 
drew  up.  It  was  in  proof  that  his  chest  was  locked,  and  that  Mrs. 
Ginder  had  the  keys  at  this  time  and  until  after  his  death,  when  she 
gave  them  to  the  present  administrators,  who  took  the  chest  away ; 
that  the  will  cannot  now  be  found.  It  is  in  proof,  also,  that  in  \ 
March  or  April,  1857,  he  tore  an  envelope  in  two,  which  contained 
white  paper,  and  that  he  said  that  it  was  his  will,  and  put  the  two 
pieces  in  his  pocket.  Mr.  Young,  however,  testifies  that  he  saw  it 
in  Decembei ,  1857.  The  court  reviewed  at  length  the  case  of  Betts 
V.  Jackson,  6  Wendell,  173.  From  all  of  which  the  court  came  to 
the  conclusion  that  it  was  clearly  established  that  the  will  was  in 
existence,  and  unrevoked,  at  the  death  of  the  testator. 

The  next  question  then  arises,  can  a  will,  the  contents  of  which 
are  only  partly  proven,  be  established  and  held  good  so  far  as  proven  ? 

Upon  this  point  the  court  is  not  only  satisfied  that  the  leading 
authorities  in  the  books  clearly  establish  the  affirmative  of  the 
proposition,  but  that  it  is  equally  founded  in  common  sense  and 
natural  right.  It  is  merely  asserting  that  a  person  competent,  shall 
have  the  liberty  of  disposing  of  his  own  property,  in  such  manner 
as  he  may  desire,  and  his  judgment  and  affections  dictate  ;  subject, 
of  course,  to  the  limitations  upon  entailment,  and,  therefore,  what 
difference,  whether  his  will  can  be  ascertained  as  to  one  or  two 
devises,  or  as  to  all  ?  That  which  can  be  clearly  ascertained,  should 
pass  to  that  extent,  and  the  will  thus  far  be  carried  out.  The 
residue  of  the  estate  would  pass  according  to  the  lawsof  descent  and 
distribution. 

Probably  one  of  the  most  thoroughly  contested  cases  upon  this 
subject  to  be  found  in  the  books,  whether  viewed  as  to  the  ability 
of  the  counsel  emploj^ed  on  both  sides,  or  as  to  the  important 
questions  involved,  is  the  case  of  Steele  v.  Price  and  wife,  5  B. 
Monroe,  58.  This  was  a  case  to  establish  by  parol  evidence,  the  will 
of  William  Steele,  on  the  ground  that  the  written  will  executed  by 
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him  was  lost.  The  case  is  quite  analogous  to  the  case  at  the  bar. 
The  full  contents  of  the  will  in  that  case  were  not  proven,  and  two 
of  the  principal  devises  were  proven  by  but  one  witness  (p.  66), 
and  he  not  the  one  who  drew  the  will,  as  in  this  case,  but 
merely  one  who  had  once  read  it,  and  also  once  heard  it 
read.  The  court  there  say — ^'according  to  the  rule  laid  down 
in  the  case  of  Baker  v.  Dobyns,  supra,  and  which  is  evidently 
g.  *implied  in  the  case  of  N.  Beauchamp's  will,  and  is  sanctioned 

by  the  practice  in  proving  by  a  single  witness,  the  execution 
and  attestation  of  wills  which  are  produced,  and  in  proving  the  con- 
tents of  written  documents  not  produced,  the  foregoing  evidence, 
independently  of  the  strong  confirmation  which  it  receives  from  the 
corroborating  proot,  must  be  deemed  amply  sufficient  to  establish 
the  devises  of  the  land,  and  of  the  three  slaves,  as  recorded  in  the 
circuit  court." 

But  the  evidence  in  the  case  at  bar  is  much  stronger,  for  the 
devises  to  St.  Patrick's  Church  and  St.  Peter's  Orphan  Asylum  in 
the  will  were  proven  by  three  witnesses,  besides  the  person  who 
drew  it,  from  the  admissions  of  the  testator  ai  various  times  before 
his  death,  of  the  fact. 

In  the  same  case  the  court  further  said,  page  73:     **  As  the  prin- 
cipal devises,  those  in  which  the  testator  took  deepest  interest,  and 
'about  which  he  showed  most  solicitude,  are  sufficiently  proved,  the 
failure  of  proof  as  to  minor  provisions  of  the  will  should  not  defeat  the 
whole  by  preventing  the  admission  to  record  of  that  which  is  proved." 

Offut  V.  OfFut,  8  B.  Monroe,  162,  favors  this  conclusion,  and  it 
conforms  to  the  practice  as  understood  in  the  English  courts  of 
probate  in  establishing  wills  of  personalty,  without  regard  to  the 
question  of  their  sufficiency  as  wills  ot  reality. 

The  statutes  of  Ohio,  (Swan,  p.  1029,)  section  50,  of  the  act 
relating  to  wills,  provides:  **If  the  court,  upon  such  proof,  shall 
be  satisfied  that  such  last  will  and  testament  was  duly  executed  in 
the  mode  provided  by  the  law  in  force  at  the  time  of  its  execution, 
that  the  contents  thereof  are  substantially  proven,  and  that  the  same 
was  unrevoked  at  the  death  of  the  testator,  and  has  been  lost, 
spoliated  or  destroyed,  subsequently  to  the  death  of  the  testator, 
such  court  shall  find  and  establish  the  contents  of  such  will,  as  near 
as  the  same  can  be  ascertained,  and  cause  the  same,  and  the  testi- 
mony taken  in  the  case,  to  be  recorded  in  said  court." 

The  court  is,  therefore,  of  the  opinion  the  will  should  be  estab- 
lished, "so  far  as  is  ascertained,"  by  the  testimony,  and  that  the 
same  should  be  recorded. 

The  court,  ordered  the  will  to  be  admitted  to  probate  ;  decreed 
that  the  lowest  sum  proved  as  a  bequest  to  St.  Peter's  Orphan 
Asylum  be  adopted,  namely,  $500,  and  that  the  letters  of  adminis- 
tration issued  to  Patrick  and  Philip  Owens  be  revoked,  and  that  let- 
ters testamentary  be  issued  to  the  executor  named  in  the  will. 

N.  Headington,  for  plaintiff. 

W.  S.  Groesbeck,  P.  T.  Williams,  Coverdill  and  Snelbaker,  for 
defendants. 
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"i^AXES  AND  TAXATION.  103 

[Clark  Common  Pleas  Court,  1868.] 

George  Spence,  Assignee,  v.  William  C.  Frye,  Treasurer. 

1.  Taxes  are  net  a  lieu  upon  personal  property  until  actual  seizure  and  dis- 

traint by  the  treasurer. 

2.  The  right  of  distraint  does  not  exist  for  the  current  year's  taxes  until  after 

the  20th  of  December,  and  can  only  be  exercised  while  the  property  is 
owned  by  the  person  against  whom  the  taxes  are  assessed. 

3.  A  person  can  dispose  of  his  personal  property  before  distraint,   free  of  all 

hen  or  claim  for  taxes. 

The  tacts  in  this  case  are  substantially  as  follows :  In  the 
spring  of  1856  taxes  were  assessed  against  H.  B.  Grove,  on  a  stock 
of  dry  goods,  to  the  amount  of  $65,86.  On  the  9th  of  September 
following,  H.  B.  Grove  executed  and  delivered  to  Wm.  Y.  Grove  a 
mortgage  on  said  stock  of  goods ;  and  on  the  12th  of  the  same 
month  he  made  an  assignment  of  all  his  property  to  the  plaintiff, 
subject  to  the  rights  of  said  Wm.  Y.  Grove  under  his  mortgage. 
About  the  first  of  February,  1857.  the  auditor  and  attorney  general 
of  the  state  having  decided  that  the  treasurer  had  a  lien  upon  said 
property  for  said  taxes,  and  a  right  to  distrain  the  same  in  the  hands 
of  the  assignee,  the  defendant  caused  the  property  to  be  distrained 
for  the  payment  of  the  tax ;  and  the  plaintiff  brought  this  action  to 
recover  possession  of  said  property. 

White,  J. 

Judge  White  decided  that  the  plaintiff  was  entitled  to  the  prop- 
erty, and  held:  1.  That  taxes  are  not  a  lien  upon  personal  prop- 
erty of  the  person  against  whom  they  were  assessed,  until  actual 
seizure  and  distraint  by  the  treasurer.  2.  That  the  right  of  dis- 
traint did  not  exist  until  after  the  20th  of  December,  for  the  taxes 
of  the  current  year.  3.  That  it  could  only  be  distrained  whilst 
owned  by  the  person  against  whom  the  taxes  were  assessed.  4. 
That  the  decision  of  the  attorney  general  did  not  conclude  the  right 
of  parties  claiming  the  seizure  to  be  illegal.  6.  That  a  person  could 
dispose  of  his  personal  property  at  any  time  before  distraint,  free  of 
all  lien  or  claim  for  taxes. 
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TRUSTS. 

[Hamilton  Probate  Court,  1868]. 

E.  J.  Dennis  et  al.  v.  J.  J.  Dennis,  Executor. 

Where  an  executor  was  by  a  will  authorized  to  keep  on  interest  certain  money 
until  the  children  to  whom  it  was  bequeathed  should  respectively  come  of 
age,  when  the  executor  was  to  invest  the  principal  and  interest  in  lands 
at  his  discretion  for  such  adults,  and  the  executor,  before  any  of  the  chil- 
dren were  of  age,  invested  a  certain  sum  in  land,  taking  the  deedun  his 
own  name,  and  on  exceptions  to  the  account,  he  tendered  a  trust  deed, 
which  was  accepted,  this  acceptance  is  a  tacit  acquiescence  in  the  fulfill- 
ment of  the  trust  as  to  the  children  then  adult,  but  as  to  the  minors,  the 
conditions  of  the  will  were  not  complied  with  nor  acquiesced  in. 

Hilton,  J. 

This  case  came  up  by  citation  on  exception  to  an  account. 
The  controversy  arose  under  a  provision  in  the  will  of  Jacob  Den- 
nis, deceased.  By  the  sixth  section  in  the  will,  the  executors  were 
authorized  to  retain  and  keep  on  interest,  in  some  safe  place  of  de- 
posit, certain  money,  until  the  children  to  whom  it  was  bequeathed 
should  respectively  come  to  full  age,  when  the  executors  were  to  in- 
vest the  principal  and  interest  in  lands  at  their  discretion,  for  such 
adults.  1 

In  October,  18o2,  J.  J.  Dennis,  the  executor,  invested  in  reag 
estate  on  Third  street,  and  in  College  Hill  property,  $3,250.  takins. 
the  deed  in  his  own  name,  the  children  at  that  time  being  minord, 

In  February,  1856,  exceptions  were  filed  to  the  account,  ano 
particularly,  to  this  item  of  $3,250.  At  that  time  the  execut  r 
came  in  and  stated  he  had  invested  the  money  for  the  benefit  of  the 
heirs,  and  tendered  to  them  a  trust  deed,  and  subsequently,  A. 
Brower,  attorney  for  the  heirs,  received  from  Dennis  the  trust  deed, 
and  had  it  placed  on  record. 

The  question  now  was,  whether  the  conditions  of  the  will  were 
complied  with  by  making  this  investment  in  trust. 

It  was  held  by  Judge  Hilton  that  they  were  not  complied  with, 
104  so  far  as  *those  were  concerned  who  were  under  age  at  the 
time.  Secondly,  that  the  acceptance  of  the  trust  deed  by  the  at- 
torney for  the  heirs,  was  a  tacit  acquiescence  in  the  fulfillment  of 
the  trust,  so  far  as  concerned  those  who  were  of  legal  age  at  that 
date,  but  did  not  affect  the  rights  of  those  who  were  minors. 

A.  Brower,  for  plaintiffs. 

J.  J.  Dennis,  for  defendant. 


[Superior  Court  of  Cincinnati,  General  Term,  1857.] 

Charles  Pierson,  Assignee,  etc.,  v.  Elizabeth  Smith,  etc. 


For  opinion  in  this  case,  see  1  Disney,  305. 

This  case  wac  affirmed  by  the  supreme  court.    See  opinion  9  O.  S.  554. 
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♦EXECUTORS.  120 

[Hamilton  Probate  Court,  1858.] 

In  re  Charles  Phelps. 

The  executors  of  one  who  died  in  this  state  and  whose  will  was  admitted  to 
probate  here,  and  bond  given  and  letters  testamentary  issued,  this  being 
the  parent  source  of  administration,  are  held  to  render  an  account  in  this 
state  of  the  estate  situated  in  another  state,  although  an  account  may  be 
also  required  in  the  other  state.  The  manner  in  which  the  account  may  be 
rendered  here  is  to  obtain  a  certified  copy  of  the  account  which  may  be 
rendered  in  the  other  state,  with  a  certificate  of  the  proper  court  that  the 
same  has  been  examined,  allowed,  and  confirmed,  and  that  the  orignial 
account  and  necessary  vouchers  are  on  file  there. 

The  defendant  was  cited  before  the  probate  court  to  show  cause 
why  he  should  not  file  an  account  current  as  one  of  the  executors 
of  the  estate  of  the  said  decedent,  situated  in  the  state  of  Vermont. 

The  defendant  made  answer  in  writing  .stating  that,  subse- 
quently to  himself  and  his  co-executors  giving  bond  and  taking  out 
letters  testamentary  here,  he  gave  bond,  satisfactory  to  the  probate 
court  of  Westminster  district,  state  of  Vermont,  to  account  for  the 
settlement  of  the  estate  situated  within  that  state,  agreeable  to  their 
laws;  that  he  is  ready  to  render  an  account  of  his  administration 
there,  and  is  awaiting  the  action  of  said  court  in  the  premises. 

The  court  remarked  that  this  was  pne  of  the  difficult  questions 
often  arising  in  the  administration  of  estates.  A  proper  regard  to 
comity  between  sister  states  should  be  observed  in  such  case.  There 
is  no  doubt  that  th^ probate  courts  of  Vermont  have  proper  jurisdic- 
tion of  such  cases,  arising  under  her  laws,  as  to  all  property  situated 
within  her  territorial  limits,  and  have  the  right  to  require  an  account 
of  the  administration  of  that  particular  property  in  this  case.  It  is 
equally  well  settled  that  such  administration  is  but  auxiliary  to  the 
parent  source  of  the  original  administration  of  the  estate.  It  ap- 
pears that  Chas.  Phelps,  the  decedent,  died  in  this  county ;  that  his 
will  was  proven  and  admitted  to  probate  here,  and,  thereupon,  bond 
given  to  cover  the  whole  estate,  and  letters  testamentary  granted  to 
all  the  executors  in  the  will  named ;  that  this  is  the  *parent  .  j  • 
source  ot  jurisdiction  and  administration  of  the  estate,  and, 
therefore,  although  the  executor  in  question  will  have  to  render  an 
account  of  his  administration  of  the  property  in  the  state  of  Vermont 
to  the  proper  court  there,  he  is  also  still  held  under  his  bond  to 
render  an  account  of  the  .same  here.  The  manner  in  which  the 
court  will  require  this  to  be  fulfilled,  will  be  for^the  executor  to  ob- 
tain a  certified  copy  of  the  account  he  may  render  there,  with  a 
statement  in  the  certificate*  under  the  seal  of  the  court,  that  the 
same  has  been  examined,  allowed  and  confirmed,  (if  such  be  the 
fact,)  and  that  the  original  account,  together  with  the  necessary 
vouchers  for  the  items  stated  in  the  same,  are  on  file  in  his  office. 
When  this  account  and  vouchers  thus  certified  are  presented  and 
filed  here,  the  court,  upon  examination  in  the  usual  mode  required 
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by  the  laws  of  Ohio,  for  the  settlement  of  estates,  will,  if  the  same 
are  found  to  be  correct,  order  them  to  be  recorded,  and  thus  pre- 
serve here  the  evidence  connected  with  the  entire  settlement  of  the 
estate. 


121  [Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Mueller  &  Gogrrve  v.  Isa.ac  Bates  et  al. 

For  opinion  in  this  case,  see  2  Disney,  318. 


1 6 1  [Superior  Court  of  Cincinnati,  General  Term,  1857.] 

John  Huff  v.  Richard  Ashcraft. 
For  opinion  in  this  case,  see  1  Disney,  277. 


1 63  [Superior  Court  of  Cincinnati,  Special  Term.  1867.] 

Frederick  Butterfield  v.  Wm.  E.  Ogborn  et  al. 

For  opinion  in  this  case,  see  1  Disney,  550. 


177  *PROCEEDINGS   IN  AID  OF   EXECUTION. 

[Hamilton  Probate  Court,  1858.] 

Butterfield  et  al.,  v.  O'Connor  &  Brother. 

In  proceedings  in  aid  of  execution  against  judgment  debtors,  being  a  nartner- 
nership,  of  which  one  member  only  is  before  the  court,  he  may  oe  com- 
mitted for  contempt  for  refusal  to  obey  an  order  to  deliver  to  the  sheriff 
property  brought  to  light  in  the  examination  within  the  control  of  the 
firm,  and  in  the  county. 

Hilton,  J. 

In  these  cases  the  plaintiffs  (Eastern  merchants),  had  obtained 
judgments  in  the  Superior  Court  of  Cincinnati,  on  which  judg- 
ments executions  were  issued  to  the  sheriff,  and  returned  '*  no 
property  found  whereon  to  levy." 

Under  the  Code,  (Chapter  II,  entitled  ''  Proceedings  in  aid  of 
execution,")  on  petition  of  plaintiffs,  a  writ  was  issued  from  the 
probate  court  to  the  sheriff  of  Hamilton  county,  commanding  him 
to  summon  the  defendants,  James  W.  O'Connor  and  John  X. 
O'Connor,   to  appear    personally   before   the  probate    judge  and 
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answer  concerning  their  property,  which  the  petition  or  affidavits 
alleged  the  defendants  concealed,  and  refused  to  apply  to  the  pay- 
ment of  plaintiffs*  judgments.  Both  of  the  defendants  were 
**  served"  by  the  sheriff;  but  neither  of  them  appeared  to  answer, 
in  obedience  to  the  command  of  the  writ.  Attachments  were  is- 
sued for  the  bodies  of  the  defendants,  and  James  W.  0*Connor  was 
brought  into  court,  when  the  case  was  passed  for  the  return  of  Mr. 
Corwine,  on  suggestion  of  his  partner,  Mr.  Hayes ;  and  on  the 
pledge  of  the  latter  that  the  defendant  would  be  in  attendance  on 
the  Thursday  following,  (the  time  fixed  for  the  return  of  Mr.  Cor- 
wine), the  defendant  was  allowed  to  depart,  without  giving  bond 
for  his  appearance.  An  order  was  made  restraining  the  defendants 
from  disposing  of  or  removing  their  property.  On  the  day  ap- 
pointed Mr.  Corwine  appeared  in  court,  but  Jas.  W.  O'Connor 
failed  to  appear,  having,  as  was  alleged,  gone  to  Covington,  Ky., 
on  that  morning,  and  taken  with  him  the  books,  assets,  &c.,  of  the 
firm.  Two  days  afterward,  the  other  defendant,  John  X.  0*Connor, 
while  attending  the  theater,  was  arrested  by  the  sheriff  on  the  at- 
tachment, and  brought  before  the  probate  court,  the  question  as  to 
the  alleged  contempt  committed  by  him  (  John  X.  O  Connor,)  was 
passed  for  the  time  being,  and  an  examination  of  the  party  took 
place,  concerning  the  assets  of  said  firm. 

Thompson  &  Nesmith,  for  plaintiffs. 

Corwine  &  Hayes,  for  defendant.  John  X.  O'Connor. 

The  examination   is  quite   lengthy,  but   we  have   deemed  it 
proper  to  give  a  full  statement  of  the  testimony. 

Q.     What  amount  of  assets  had  O'Connor  &  Brother  on  the 
first  day  of  May,  1868,  and  in  what  did  they  con.sist  ? 

A.     As  to  the  amount  of  assets  I  can  not  state.     They  con- 
sisted on  the  first  of  May  of  goods,  accounts  and  notes. 

Q.     What  goods  ? 

*A.     Our  stock  of  dry  goods,  at  81  Pearl  street.     Previ-  ._- 
ous  to  that  lime,   if  I  remember  rightly,   we   had  sold  the 
stock  on  Fifth  street. 

Q,     To  whom  did  you  sell  the  Fifth  street  stock  ? 

A.     To  John  A.  Smith. 

Q,     What  did  the  sale  amount  to  ? 

A.     I  do  not  know  the  precise  amount ;  I  think  about  $16,000. 

Q.     In  what  did  you  take  your  pay  ? 

A.     The  notes  of  John  A.  Smith,  indorsed  by  his  father. 

Q.     What  became  of  these  notes  of  John  A  Smith  ? 

A.     Of  that  I  know  nothing.     I  know  nothing  of  the  disposi- 
tion of  any  efFtcts  we  had. 

Q.     When  did  you  last  see  these  notes  ? 

A.     I  never  saw  them. 

Q.     Do  you  know  what  become  of  these  notes  ? 

A.     I  do  not.     I  never  saw  them. 

Q.     What  did  you  get  for  the  Pearl  street  stock  of  goods  ? 

A.     We  got  the  notes  of  Merritt,  Kempton  &  Co.,  and  lands. 

Q.     What  amount  of  notes,  and  what  amount  of  lands  ? 
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A.     I  can  not  say. 

Q.     About  what  amount  ? 

A.  The  amount  of  stock  was  about  $24,000 — it  might  have 
been  $25,000. 

Q.     What  became  of  the  notes  and  the  land  ? 

A.     I  can  not  tell  you. 

Q.  Have  O'Connor  &  Bro.  disposed  of  the  notes  and  land 
they  obtained  of  Merritt,  Kempton  &  Co? 

A.     I  can  not  say. 

Q.  Have  you  personally  had  anything  to  do  in  the  disposition 
of  the  notes  or  the  land  obtained  from  M.,  K.  &  Co.? 

A.  I  have  not  seen  these  notes.  I  have  never  had  any  con- 
trol over  the  trade  between  M.,  K.  &  Co.,  and  O'Connor  &  Bro.; 
the  opening  and  closing  of  said  trade  w^as  made  by  James  W. 
O'Connor.  In  the  meantime,  I  had  seen  the  parties  with  whom  the 
trade  was  made,  and  transacted  some  business  with  them  in  refer- 
ence thereto — but  its  opening  and  closing  was  with  James  W. 
O'Connor. 

Q.     Where  are  the  books  of  O'Connor  &  Bro.? 

A.  In  October,  1857,  James  W.  O'Connor  took  charge  of 
them.  Since  that  time  I  have  not  interfered  in  any  shape  or  form 
in  their  management.  He  sold,  in  May,  to  Merritt,  Kempton  & 
Co. ,  and  since  that  time  I  have  not  seen  any  books  of  O'Connor  & 
Bro.,  nor  do  I  know  where,  for  the  last  three  months,  they  have  been. 

Q.  Have  you,  for  the  last  three  months,  been  making  collec- 
tions for  O'Connor  &  Bro.,  in  the  country,  and  if  so,  state  what 
amount  you  have  collected  ? 

A.  .  From  the  first  of  May  I  collected,  in  Virginia,  about  $600. 
Outside  the  collection  in  Virginia  I  have  no  recollection  of  collect- 
ing any  amounts. 

Q.     What  did  you  do  with  the  $600. 

A.     My  family  and  self  lived  upon  it. 

Q.  Have  you  during  the  last  four  months  settled  any  accounts 
due  O'Connor  &  Bro.,  by  taking  notes? 

A.  No  sir — at  no  time  since  we  sold  out,  and  the  reason  is,  I 
had  no  basis  to  make  a  settlement  upon. 

Q.  Were  any  goods  taken  from  the  Pearl  street  store  to  the 
store  formerly  occupied  by  O'Connor  &  Bro.,  on  Fifth  street,  just 
before  the  sale  of  the  Pearl  street  stock — if  so,  what  amount  ? 

A.  As  to  that  I  can  not  state  positively.  We  were  sending 
goods  daily  to  our  Fifth  street  store,  and  I  do  not  know  of  any  un- 
usual quantity  of  goods  being  sent  there  previously.  At  that  par- 
ticular time  the  store  was  in  want  of  a  good  many  articles.  I  will 
say,  outside  of  that  there  was  not  one-third  of  the  amount  of  goods 
jyg  sent  to  the  *Fifth  street  store  as  heretofore  at  the  same  time  of 

year. 

Q.  Was  there  not  a  large  amount  of  goods  not  included  in  the 
sale  to  J.  W.  Smith? 

A.  Not  one  dollar  not  included  in  the  sale  to  him,  which  cov- 
ered the  entire  amount  of  goods  in  the  store.  No.  22  Fifth  street. 
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Q.  What  was  the  indebtedness  of  O'Connor  &  Bro.  in  the 
month  of  February  last? 

A.  About  $160,000,  including  merchandise  and  confidential 
debts. 

Q.     How  much  merchandise,  and  how  much  confidential  ? 

A.  The  merchandise  debt,  I  think,  was  about  $138,000 ;  that 
would  leave  the  confidential  debt  about  $22,000,  at  that  time. 

Q,     What  were  the  assets  of  O'Connor  &  Bro.  at  that  time  ? 

A.     I  can  not  say  as  to  the  assets. 

Q.  Did  you  take  any  statement  of  the  firm  of  O'Connor  &  Bro. 
to  New  York,  and,  if  so,  what  did  that  show  the  assets  to  be  ? 

A.  About  $40,000  of  surplus.  I  desire  to  state  here  that  our 
nominal  surplus  was  $40,000  or  $50,000  at  the  time  ;  but  I  stated  to 
our  creditors,  in  New  York,  that,  if  we  were  compelled  to  drop  busi- 
ness, the  probability  was,  we  could  not  pay  fifty  cents  on  the  dollar. 

Q.     To  whom  did  you  make  that  last  statement  ? 

A.  I  do  not  know — to  every  party  I  called  upon — to  Messrs. 
Bliss,  Butterfield,  Carter,  Quinan  &  De  Forest,  and  others.  I 
would  also  state,  in  this  connection,  that  I  proposed  to  settle  all  ac- 
counts at  100  cents,  if  they  would. give  me  time,  but  in  no  case  did 
I  propose  to  settle  with  any  party  unless  I  had  the  time — they  to 
send  me  the  amount  of  our  indebtedness,  and,  in  this  way,  that  we 
could  pay  them  100  cents  on  the  dollar  and  the  interest — probably 
having  to  work  about  two  years  ourselves  without  realizing  anything. 
.  Q.  Did  you  not  tell  one  of  the  firm  of  Carter,  Quinan  &  De 
Forrest  that,  after  paying  all  your  debts  in  full,  you  had  between 
$60,000  and  $60,000  of  good  assets,  and  did  not  said  member  of  said 
firm  ask  if  you  had  included  m  your  assets  bad  and  doubtful  debts, 
and  you  reply  to  him  that  your  surplus  was  between  $50,000  and 
$60,000  after  deducting  all  your  bad  debts? 

A.  I  did  not  make  any  such  statement.  I  had  a  personal  dif- 
ficulty with  Quinan  when  I  was  there.  I  then  called  on  Mr.  Butterfield 
and  endeavored  to  get  him  to  arrange  the  account  between  Messrs. 
C,  Q.  &  De  F.  and  ourselves,  but  he  failed  to  make  the  arrangement. 
I  afterward  called  on  C.  &  Co.  again,  but  also  failed  to  make  a  settle- 
ment with  them. 

Q.  Did  you  make  any  statement  (as  in  the  last  questions)  to 
James  Armstrong,  of  the  firm  of  C,  Q.  &  De  F.? 

A.     Never  made  any  statement  to  him. 

(The  witness  also  denied  having  made  to  any  parties  a  state- 
ment as  to  his  firm  having  a  clear  surplus  of  between  $50,000  and 
$60,000.) 

Q.     What  amount  of  debts  were  settled  since  February  last  ? 

A.  I  can  not  say ;  I  think  $15,000  or  $18,000  were  settled 
previous  to  the  first  of  June.  I  do  know  of  anything  being  settled 
since. 

Q.  Then,  from  your  own  statement,  the  firm  of  O'Connor  & 
Bro.  must  have  had  $200,000  of  assets — now  state  where  all  or  some 
of  these  assets  are  ? 
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A.  I  deny  tn  toto  that  OXonnor  &  Bro.  ever  had  $200,000  of 
assets.  I  do  not  know  where  the  whole,  or  any  part  of  the  assets 
are.  I  had  no  connection  with  the  books  since  May ;  nor  do  I  know, 
since  that,  of  any  settlement  either  for  or  against  O'Connor  &  Bro. 
180  ^'     W^^^  amount  of  notes  and  *accounts  were  due  O'Con- 

nor &  Bro.,  on  their  books,  about  the  first  of  May  last  ? 

A.     I  can  not  inform  you. 

Q  What  amount  of  assets  did  the  statement  you  took  to  New 
York  show  ? 

A.  The  amount,  I  think,  then  shown  was  something  between 
$180,000  and  $190,000. 

Q.     What  proportion  of  notes,  and  what  proportion  of  goods? 

A.  I  do  not  know  ;  from  my  recollection  I  think  that  the  main 
portion  of  the  assets  were  in  notes  and  accounts  due  the  firm  ;  but  I 
can  not  swear  positively. 

Q.  Give  the  names  of  some  of  these  parties  who  owed  you 
these  notes  and  accounts? 

A.     That,  I  can  not. 

Q.  Could  you  not  give  the  names  of  your  customers  in  Ohio, 
Indiana  and  Illinois,  up  to  that  time  ? 

A.  You  might  as  well  ask  me  who  is  the  owner  of  the  opposite 
house.     I  do  not  remember  the  names  of  the  parties. 

Q.  Have  you  owned  or  had  any  interest  in  any  real  estate  since 
October  last ;  if  so,  what  has  become  of  it  ? 

A.  I  have  had  ;  I  sold  it  to  W.  McCormick,  and  the  notes  I 
disposed  of  to  pay  our  debts.     I  sold  it,  I  think,  for  $3,000. 

Q.     Is  that  all  the  real  ejstate  you  had  since  October  last  ? 

A.     We  bought  property,  which  we  sold  to  pay  our  debts. 

Q.  When  you  sold  your  Pearl  street  stock  for  notes  and  real 
estate,  did  you  not  have  the  deeds  made  in  other  names  than  those 
of  O'Connor  &  Bro.? 

A.  We  made,  I  think,  two  deeds  in  the  name  of  W.  C.  Smith  ; 
at  the  same  time  Mr.  Smith  had  been  our  indorser  to  an  amount 
fully  equal  to  the  value  of  the  property.  I  do  not  think  we  had 
deeds  made  to  any  other  parties. 

Q.     Was  not  all  the  property  sold  firm  property  ? 

A.  It  was  traded  for  and  paid  in  firm  goods.  It  was  sold  to 
other  parties  before  the  deed  was  made  to  us.  Did  not  know  of 
goods  being  sold  to  parties  in  Illinois  or  Kentucky,  for  property  in 
Cincinnati. 

The  defendant,  in  reply  to  the  interrogatories  of  plaintiffs'  coun- 
sel, said  that  James  W.  O'Connor  was  in  Covington — that  he  had 
been  there  eight  or  ten  days,  and  that  he  presumed  his  residence 
was  there. 

The  defendant's  counsel  objected  to  the  line  of  examination,  in 
an  inquiry,  the  object  of  which  was  to  ascertain  whether  John  X. 
O'Connor,  as  a  member  of  the  firm  of  O'Connor  &  Bro.,  had  fraudu- 
lently disposed  of  or  concealed  the  effects  of  said  firm — it  was  not 
pertinent  to  the  issue,  nor  calculated  to  elucidate  the  proposition  ?s 
to  whether  the  firm  had  property  subject  to  the  payment  of  the 
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plaintiffs'  debt,  to  propound  a  series  of  questions  in  relation  to  the 
residence,  etc.,  of  Mr.  James  W.  O'Connor.  What  had  that  to  do 
with  the  right  of  pursuing  property  ?  It  was  an  inquiry  directed  to 
a  different  object,  and  had  as  much  to  do  with  the  matter  in  hand 
as  if  the  witness  were  to  be  asked  *'  where  was  Queen  Victoria  at 
this  time  ?  and  why  she  had  not  answered  the  President,  or  why  Mr. 
Buchanan  had  not  replied  with  more  courtesy  to  the  Queen  ?" 

Mr.  Thompson  conceived  that  the  Queen  had  been  answered 
fully  and  completely,  and  he  was  as  fully  satisfied  that  his  own  ques- 
tion was  a  pertinent  one — this  was  a  partnership  firm — the  examin- 
ation of  John  X.  O'Connor  showed  that  Ja.s.  W.  O'Connor  had  the 
property,  if  any  one  had  it — he  was  already  in  cbntempt  of  court, 
and  it  was  very  important  to  know  where  he  was.  If  the  property 
was  concealed  in  Hamilton  county,  they  had  a  right  to  know  it. 
There  was  no  limits  under  the  practice,  but  always  the  ut-  -g. 
most  ^license,  where  property  was  attempted  to  be  concealed. 

Mr.  Corwine  said  that  Mr.  O'Connor  had  not  once  yet  failed  to 
answer  any  question  put  to  him,  and  he  did  not  object  now  sup- 
posing any  thing  of  importance  involved  in  the  question,  but  lest 
the  door  might  be  opened  to  an  interminable  examination. 

Judge  Hilton  admitted  the  question.  An  attachment  was  out 
against  J.  W.  O'Connor — he  was  not  yet  found.  Why  he  evinced 
such  a  disposition  to  avoid  the  process  of  the  court,  it  was  difiicult 
to  divine.  The  object  of  the  law  was  to  bring  dishonest  persons  to 
justice,  or,  if  innocent,  to  cl^ar  their  skirts  before  the  body  politic ; 
and  it  might  be  here  remarked  that  where  the  credit  system  pre- 
vails to  such  an  extent,  no  law  was  more  beneficial  to  the  honest 
man  who  lends  his  credit  to  other  persons,  or  to  the  unfortunate 
overtaken  by  the  disasters  of  an  unsuccessful  trade. 

Mr.  Corwine  objected. 

The  testimony  proceeded. 

Q.     In  whose  house  is  J.  W.  O'Connor  staying  in  Covington  ? 

A.     I  do  not  know. 

Q..    How  long  since  you  have  seen  him  ? 

A.     This  morning. 

Q.     Where  was  he  when  you  saw  him  ? 

A.     At  my  house. 

C.     Where  did  he  sleep  last  night  ? 

A.     1  do  not  know. 

Q.     When  did  you  go  to  Covington  ? 

A.     About  two  months  ago. 

Q.  Did  you  not  go  to  Covington  after  you  were  served  with 
process  in  this  case  ? 

A.  I  never  had  a  process  served  on  me  to  appear  before  the 
probate  court. 

.  Q.     Were  you  not  residing  on  Longworth  street,  Cincinnati, 
up  to  about  the  27th  of  June  last  ? 

A.     I  think  so. 

Q.  Did  you  not  know  that  a  citation  from  this  court  was  left  at 
your  residence  on  the  27th  of  June? 
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A.  It  is  unnecessary  to  multiply  your  questions — I  say  **  no." 
The  first  intimation  I  had  of  any  service  was  from  deputy  sheri£F 
Glass.  I  was  then  about  to  leave  for  Louisville.  I  told  Mr.  G.  I 
would  probably  come  to  the  court  house  at  ten  o'clock ;  but  I  was 
absent  some  three  days,  and,  on  my  return  from  Louisville,  reported 
myself  to  Judge  Hilton.  He  referred  me  to  his  clerk,  who  knew  as 
little  about  the  case  as  anybody  else. 

Q.     When  did  you  move  your  family  to  Covington  ? 

A.     They  moved  while  I  was  away. 

Q.  Did  you  tell  T.  C.  Shipley  that  J.  W.  O'Connor  was  anx- 
ious to  retire  from  the  firm,  would  leave  $40,000  in  it,  and  that  you 
wanted  to  get  another  partner  ? 

A.  No;  I  stated  my  brother  wanted  to  get  about  $5,000,  and 
wished  to  get  out  of  the  business,  and  that  the  nominal  assets  left 
would  be  about  $35,000. 

Q.  Did  your  firm  receive  two  notes  from  Ryan  &  Farthing,  of 
about  $1,000  each;  and  if  so,  what  has  become  of  these  notes? 

A.  The  firm  received  the  notes;  I  do  not  know  what  disposi- 
tion was  made  of  them. 

Q.  Why  did  you  stop  doing  business  for  the  house,  and  hav- 
ing anything  to  do  with  the  assets? 

A.  I  do  not  know  that  I  need  answer  that ;  it  was  on  account 
of  a  personal  difficulty. 

Q.     Who  gets  the  firm  letters  from  the  postoffice? 

A.     My  brother,  as  a  general  thing ;  once  in  a  way  myself. 

Q.  How  many  times  did  you  get  the  letters  since  you  sold 
out? 

A.     Not  over  two  letters  for  the  last  month. 
182    ^'     ^^^  ®^^^  letters  contain  any  *remittances  from  country 
merchants  to  the  firm  ? 

A.  I  think  they  contained,  principally,  appeals  or  duns  from 
the  east. 

Q.  Have  you  lost  money  of  the  firm  at  cards,  or  other  games, 
during  the  last  six  months  ? 

A.     I  do  not  know  I  should  be  required  to  answer. 

Q.  It  is  merely  for  the  reason  that,  if  you  did,  your  creditors 
would  be  entitled  to  recover  it  back. 

A.     Then,  sir,  my  answer  is,  "No.'* 

Several  matters  heretofore  in  substance  introduced  into  the  ex- 
amination of  the  previous  day,  were  then  inquired  into,  and  the 
testimony  closed. 

Judge  Hilton  remarked  that  he  hoped  James  W.  O'Connor 
would  make  his  appearance  in  court,  in  order  that  the  transaction 
might  be  investigated  ;  that  if  O'Connor  &  Bro.  were  unfortunate 
in  business,  it  might  be  ascertained,  or,  if  otherwise,  it  should  be 
developed.  The  court  was  determined  that  all  investigations  under 
this  statute,  relative  to  proceedings  in  aid  of  execution,  should  be 
carried  out  to  the  full  extent  and  integrity  of  the  law. 

Mr.  Thompson  said  he  had  no  desire  to  trouble  or  distress  these 
defendants,  though  he  had  been  charged  with  such  a  disposition. 
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If  they  had  encountered  a  misfortune,  his  clients  would  be  among 
the  first  to  evince  a  proper  sympathy  in  such  a  case ;  and  if  they 
could  make  a  showing  that  they  were  unable  to  satisfy  the  full 
claims  of  his  clients  against  them,  no  doubt  they  would  be  met  with 
a  liberal  disposition  in  a  settlement.  But  these  creditors  were  not 
disposed  to  be  set  at  defiance,  nor  that  the  property  should  be 
placed  beyond  their  reach. 

Mr.  Corwine  replied  that  this  was  a  very  sympathizing  speech 
from  the  gentleman  who  has  commenced  against  two  insolvent  in- 
dividuals two  suits  in  the  United  States  court,  where  the  expenses 
were  enough  to  embarass  wealthy  men. 

John  X.  O'Connor  being  recalled  to  the  stand,  and  examined 
by  Mr.  Thompson,  denied  that  he  had  got  personally  a  note  of 
$1,500  from  Merritt,  Kempton  &  Co.  He  replied  in  the  negative 
as  to  Alexander  Johnson  having  been  sold  any  goods  of  the  firm,  or 
having  the  same  placed  in  his  hands.  If  it  was  done,  it  was  done 
without  his  knowledge.  Answered  a  similar  question  in  the  same 
way,  as  to  John  Jackson.     The  evidence  here  closed. 

Mr.  Thompson  addressed  the  court.  He  claimed  that  the  man- 
ner in  which  the  party  testified,  evinced  a  disposition  to  evade  the 
law,  and  asked  the  court  to  make  an  order  under  the  467th  section 
of  the  code,  requiring  John  X.  O'Connor  to  transfer  to  the  sheriflF, 
as  receiver,  the  partnership  effects  of  the  firm,  in  order  that  the 
same  might  be  appropriated  to  the  payment  of  the  judgment 
creditors. 

Mr.  Corwine  asked  for  a  postponement,  the  question  being  a 
novel  and  important  one,  and  also  in  view  of  a  professional  engage- 
ment that  afternoon. 

Mr.  Thompson  opposed  any  further  adjournment.  He  was 
afraid  the  party  would  not  appear  again. 

Mr.  Corwine  :     He  is  under  bond. 

Mr.  Thompson  :  A  bond  of  $1,000,  and  that  even  does  not  go 
to  the  payment  of  our  debt,  but,  I  believe,  to  the  school  fund.  He 
had  lost  all  faith  in  these  parties,  since  J.  W.  O'Connor,  after 
promising,  in  the  presence  of  his  counsel,  to  be  in  court,  had 
violated  his  engagement. 

Mr.  Corwine :  We  have  nothing  to  do  with  Jas.  W.  O'Connor, 
acting  in  good  or  bad  faith.  When  I  now  ask — my  client *s  liberty 
being  at  stake — that  I  may  have  until  to-morrow  to  prepare  myself 
for  the  discussion  of  *such  grave  questions.  I  am  told  that  his  ^.g« 
bond  is  a  matter  of  straw.  If  it  was  a  matter  of  straw,  why 
did  he  not  avail  himself  of  it  from  day  to  day.  I  think  the  opposi- 
tion to  this  motion  is  discourteous,  unjust,  and  unchristian. 

Judge  Hilton  said  it  was  not  worth  while  to  discuss  these 
points  any  longer — the  examination  had  been  going  on  for  three 
days — the  testimony  had  been  taken  down  in  writing,  and  had  been 
substantially  published.  In  reference  to  the  legal  points  arising, 
the  court  remarked,  that  the  law  had  been  a  long  time  on  the  stat- 
ute book,  and  the  counsel  had  ample  time  for  preparation.  If  there 
was  anything  novel  that  could  be  suggested,  the  court  was  now  will- 
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ing  to  hear  the  counsel — but  could  not  consent  to  a  further  adjourn- 
ment— for  the  duties  and  labor  of  the  court,  (which  had  other 
pressing  business,)  were  to  be  respected. 

Mr.  Cor  wine,  then,  addressed  the  court  at  considerable  length. 

Mr.  Thomson  responded.  At  the  close  of  his  remarks  he  said 
— in  reply  to  certain  charges  of  oppression,  made  on  the  other  side 
— that  his  clients  tried  mild  measures  before  the  present  proceeding 
was  resorted  to.  It  might  be  called  oppression,  but  was  nothing 
but  an  honest  effort  of  creditors  to  collect  their  debts,  and  if  these 
defendants  would  only  show  their  hands,  and  hand  over  their  assets, 
they  would  get  a  receipt  in  full  and  receive  $1,000  each  to  com- 
mence the  world  again.  Personally  for  himself,  he  disclaimed  any 
desire  of  oppression,  and,  though  he  believed  the  parties  had 
attempted  to  injure  him,  he  cared  nothing  for  it,  and  would  forget 
it  all  if  they  would  even  show  a  disposition  to  meet  their  creditors 
fairly. 

Judge  Hilton,  in  disposing  of  the  case,  remarked  that  the  law- 
making power  of  the  state,  in  its  sovereign  wisdom,  had  seen  fit  to  enact 
the  law  under  which  this  proceeding  was  instituted.  It  had  been  on 
the  statute  book  since  1850,  and  all  the  court  desired  under  its  oath 
of  office  was  to  see  that  it  should  not  be  a  mere  pretence,  or  be 
dodged :  but,  if  possible,  be  applied  to  the  wants  of  society  and 
enforced.  The  first  proposition  raised  here  was  whether  the  afiidavit 
was  sufficient.  There  were  two  affidavits— one  stating  that  the  plain- 
tiff recovered  a  judgment  against  the  defendant,  and  that  the  latter 
had  property  and  refused  to  apply  it  to  said  judgment.  The  other 
was  for  the  arrest  of  the  party,  bringing  it  under  the  461st 
section.  The  court  had  no  doubt  that  the  process  issued  correctly, 
and  that  the  party  was  properly  in  court  under  the  statute. 

The  next  question  arises  in  relation  to  the  property — whether 
the  court  could  order  any  property  brought  to  light  into  the  hands  of 
the  sheriff,  that  he  might  take  and  hold  it  as  receiver.  The  objec- 
tion had  been  raised  that  there  was  no  property  of  a  tangible  nature 
that  had  been  revealed.  What  was  the  proof?  It  was  in  evidence  that 
John  X.  O'Connor  was  one  of  the  firm  of  O'Connor  &  Bro ;  that  a 
short  time  previous  they  had  assets — up  to  about  the  10th  of  May, 
at  all  events,  they  had  assets  to  the  amount  of  $180,000  or  $190,000; 
that,  (according  to  the  testimony)  this  consisted  of  merchandise, 
book  accounts,  and  notes,  and  about  $50,000  of  this  consisted  of 
notes  due  the  firm.  This  is  tangible  enough  to  come  within  the 
467th  section  of  the  code.  A  debt  is  property,  a  chose  in  action,  a 
personalty.  What  has  become  of  these  assets?  The  partner  in 
court  appears  indifferent  as  to  what  has  become  of  them.  Is  that 
natural  ?  In  the  absence  of  proof  to  the  contrary,  the  court  will 
presume  that  they  are  where  he  testified  they  weie — in  their  pos- 
session. 

.OA     It  is  not   necessary  that  the  court  *should  know   in  detail  the 

whole  of  these  assets,  if  it  finds   that  there  are   substantial 

claims  due  to  the  firm.     It  can   order  the  sheriff  to  get  the  details 

by  books  or  otherwise,  and  to  take  possession  of  them.     The  469th 
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section  of  the  code  looks  to  that  very  quesyon.  Whatever  prop- 
erty the  party  may  have  can  be  subjected  to  the  payment  of  these 
debts;  and  if  any  party  sets  up  an  adverse  title  to  this  personal 
property,  they  can  replevin  it.  All  the  court  has  to  do  is  to 
endeavor  to  carry  out  this  law  in  good  faith. 

It  is  also  held  by  the  court  that  the  partnership  firm  is  an  entir- 
ety, and  that  the  person  of  one  of  the  firm,  as  to  a  strictly  partner- 
ship matter,  controls  that  firm.  We  have  control  now  of  the  per- 
son of  one  of  the  firm — he  is  here  ;  the  last  we  heard  of  the  prop- 
erty it  was  in  this  county,  and  if  he  does  not  control  the  property 
and  make  it  pay  the  debts  of  the  firm,  the  court  will. 

The  court,  therefore,  order  all  the  assets  of  the  firm  of  O'Con- 
nor &  Bro.  into  the  hands  of  the  sheriff,  (as  receiver,)  wherever 
they  can  be  found,  for  the  payment  of  the  judgment  creditors  and 
costs  of  the  suit ;  and  that  the  defendants  be  restrained  from  any 
interference  with  their  property  until  this  order  be   complied  WMth. 

As  to  the  attachment  lor  contempt,  that  would  be  discharged 
on  payment  of  costs. 

The  sheriff  now  demanded  from  Mr.  J.  X.  O'Connor  the  prop- 
erty, in  pursuance  of  said  order. 

Mr.  O'Connor  refused  to  comply. 

Mr.  Thompson  proposed  that  he  should  be  committed  to  jail- 
until  he  obeyed  the  mandate  of  the  court. 

Mr.  Corwine  submitted  that  his  client  should  be  allowed  time 
for  reflection,  in  an  important  proceeding  of  this  nature. 

The  court  would  not  have  any  dodging  in  the  matter.  If  the 
order  was  not  complied  with,  the  defendant  should  go  to  jail.  The 
court  advised  the  party  strongly  to  hand  over  the  property  before 
extreme  measures  were  resorted  to. 

Mr.  Thompson  said  that  if  the  defendant  would  make  the 
assignment  in  court  of  the  partnership  effects,  for  the  equal  benefit 
of  all  the  creditors,  his  clients — although  under  this  proceeding 
they  bad  a  preference—  would  be  satisfied  to  come  in  pro  rata. 

The  defendant  still  declining  to  comply  with  the  order,  was 
committed  to  jail. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

BUTTERFIELD   ET  AL  V.    0*CONNOR  &   BROTHER. 

The  power  of  revision  over  the  probate  court,  being  in  the  common  pleas, 
and  not  in  the  superior  court,  the  latter  cannot  indirectly  revise  an  act  of 
the  probate  court  within  its  jurisdiction,  committing  for  contempt,  by 
habeas  corpus^  on  the  ground  of  informality  in  the  commitment,  although 
the  revising  court  be  not  then  in  session. 

Storer,  J. 

A  writ  of  habeas  corpus  was  sued  out  betore  Judge  Storer,  on 
behalf  of  Mr.  John  X.  O'Connor,  who,  it  was  alleged,  was  illegally 
detained  in  jail. 
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R.  M.  Corwine,  iy  supporting  the  application  for  his  discharge, 
said  that,  in  addition  to  the  general  allegation  as  to  the  illegal  deten- 
tion of  the  party,  they  had  also,  by  way  of  specification,  set  out,  in 
a  petition,  the  grounds  upon  which  it  was  claimed  the  probate  judge 
had  exceeded  his  authority  in  committing  this  petitioner  to  jail. 
He  had  been  directed  by  a  former  order  of  the  probate  court  to 
deliver  the  assets  of  the  firm  of  O'Connor  &  Bro.  to  Richard  Math- 
ers, sheriff  of  Hamilton  county ;  and  he  now  complains  that, 
within  five  minutes  after  this  order  was  issued — being  allowed  no 
time  for  the  demand  made,  or  an  opportunity  to  be  heard  upon  the 
alleged  contempt — he  was  ordered  to  be  imprisoned. 

Judge  Storer—  I  understand,  by  the  return  of  the  sheriff,  that 
he  refused  to  make  the  transfer. 

Mt.  Corwine — According  to  the  return  of  the  sheriff.  Yet, 
even  according  to  that  return,  it  was  not  an  unconditional  refusal. 
The  order  was  made  directory  to  the  party  to  surrender  the  assets,  . 
the  property  being  in  Kentucky  at  the  time.  Mr.  O'C.  told  the 
judge  it  was  physically  out  of  his  power  to  make  the  delivery  then, 
and  he  offered  to  give  bail  to  the  court,  showing  that  he  was  acting 
in  good  faith,  but  the  offer  was  rejected,  and  he  was  told  he  must  go 
185  ^^J^^^  if  he  did  not  make  the  *assignment  at  that  moment. 
He  (Mr.  Corwine)  urged  that  there  was  no  warrant  of  law  for 
this  course,  pursued  so  ruthlessly  ;  but  he  did  not  wish  to  asperse 
Judge  Hilton  for  his  mistaken  action,  as  he  believed  he  took  the 
entry  as  drawn  for  him  by  counsel,  without  any  consideration. 

The  point  which  he  desired  now  to  present  was  that  section  16 
of  the  probate  act  prescribes,  first,  that  no  man  shall  be  punished 
for  contempt  unless  he  has  two  days'  notice  of  the  time  when  he 
shall  be  tried. 

Secondly,  if  it  is  supposed  by  the  judge  that  the  party  is  secret- 
ing himself,  or  has  left  the  state,  to  get  out  of  the  reach  of  the 
process,  in  that  case,  the  judge,  instead  of  issuing  summons,  as  in 
the  first  case,  may  issue  an  attachment ;  but  the  accused  shall  be 
entitled  to  have  the  usual  trial  of  the  question  as  to  whether  he  is  in 
contempt  or  not. 

The  counsel  then  animadverted  upon  the  law  which  this  pro- 
ceeding grew  out  of,  and  said  it  never  should  have  disgraced  the 
statute  book  of  Ohio. 

Judge  Storer — They  have  the  same  statute  in  New  York. 

Mr.  Corwine — Yes,  sir,  and  they  feel  as  much  ashamed  of  it  as 
we  do.  It  was  calculated  in  the  hands  of  bad  men  to  be  an  instru- 
ment for  bad  purposes.  He  referred  the  court  to  what  an  intelligent 
writer  on  the  subject  had  said. 

Mr.  E.  A.  Thompson  said  the  law  had  been  tried  on  the  person 
of  that  gentleman,  referred  toby  Mr.  Corwine,  and  for  that  reason 
he  did  not  like  it. 

Mr.  Corwine  said  it  appeared  in  the  newspapers  that  Mr. 
Thompson  had  made  a  proposition  that  if  John  X.  O'Connor  would 
make  an  assignment  he  would  dismiss  all  proceedings  against  him, 
and  to  test  his  sincerity  on  that  point,  he  (Mr.  C.,)  saw  Mr.  T. 
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yesterday,  when  he  then  intimated  that  he  would  consent  to  dismiss 
the  suits  upon  the  condition  of  both  parties  jcJlning  in  the  assign- 
ment, and  the  property  being  actually  delivered  over  to  the 
sheriff. 

Mr.  Thompson  said  that  was  his  proposition  from  the  begin- 
ning. 

Judge  Storer  said  these  statements  could  have  no  effect  on  the 
court. 

Mr.  Thompson  said  that  it  was  not  a  fact  that  the  probate  judge 
declined  to  give  this  party  time  to  comply  with  the  order  ;  but  he 
privately  entreated  him,  not  as  a  judge,  but  as  a  brother  and  a  man, 
to  do  so.  The  law  says  that  each  court  is  a  judge  of  its  own  con- 
tempts, and  for  that  reason  the  question  was  narrowed  down  to  the 
papers  in  the  case.  As  to  the  law  under  which  the  proceeding  was 
instituted,  he  did  not  care  whether  Mr.  Corwine  thought  it  an 
infamous  law  or  not.  He  knew  of  nobody  who  disliked  the  law 
except  those  who  were  affected  by  it.'  It  received  the  care  and 
attention  of  the  legislature  here ;  and  though  it  had  been  a  dead 
letter  comparatively,  he  saw  no  reason  why  it  should  be  so.  He 
merely  wanted  the  assets  of  these  men  for  the  creditors,  and  his 
proposition  was  that  if  they  would  bring  them  forward,  and  put 
them  in  the  custody  of  a  man  appointed  by  the  court,  they  might  go 
scot  free,  and  get  one  thousand  dollars  each. 

Mr.  Corwine  said  that  if  all  these  proceedings  were  dismissed, 
and  the  assets  distributed  among  all  the  creditors,  he  believed  the 
Messrs.  O'Connor  would  consent. 

Judge  Storer  intimated  that  he  could  not  permit  any  arrange- 
ment to  interrupt  the  present  inquiry. 

Mr.  Gallagher  (who  is  the  attorney  for  James  W.  O'Connor,) 
took  occasion  to  say  that,  to  his  certain  knowledge,  it  was  out  of  the 
power  of  John  X.  O'Connor  to  have  complied  with  the  order  of  the 
probate  court. 

Judge  Storer  said  that  when  he  gave  an  opinion  dismissing  an 
attachment  against  these  parties,  on  a  former  occasion,  his  conclu^ 
sion  was  strengthened  at  that  lime  by  an  assurance  of  counsel,  (no 
doubt  made  in  good  faith,)  that  these  parties  would  make  an  assign- 
ment ;  and  if  he  had  known  they  did  not  intend  to  make  the  assign- 
ment, his  opinion  would  have  been  different. 

Mr.  Gallagher  said  the  assignment  had  been  written,  but  the 
misfortune  was  that  the  parties  could  not  agree  upon  an  assignee. 

Judge  Storer  disposing  of  the  matter  said,  that,  in  disposing  of 
a  habeas  corpus,  a  court  had  no  right  to  inquire  into  the  mode  by 
which  another  court,  having  jurisdiction  over  the  subject  matter, 
had  proceeded  to  act.  If  it  had  committed  error,  or  had  not  followed 
the  course  prescribed  in  the  statute,  the  remedy  for  the  parties  was 
a  simple  one.  The  judgments  of  the  court  of  probate  are  subject  to 
the  revision  of  *the  court  of  common  pleas,  and  the  act  of  the  .gg 
probate  judge  is  such  an  one  as  that  court  would  be  compelled 
to  revise,  provided  there  was  error  in  it.  If  he  had  violated  any 
of  the  provisions  of  the  statute,  had  acted  hastily  or  improvidently, 
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the  common  pleas  court  could  remedy  the  difficulty,  and  by  requir- 
ing bond  release  the  party.  He  was  surprised  that  course  was  not 
taken. 

Mr.  Corwine — It  was  not  taken  because  there  was  no  common 
pleas  judge  in  town.     We  were  placed  hors  de  combat. 

Judge  Storer — Well,  that  does  not  transfer  the  power  to  this 
court.  We  have  no  power  to  revise  the  opinions  of  the  probate 
judge ;  and  if  we  have  no  power  to  revise  them  directly,  we  can  not 
do  so  indirectly. 

The  important  question  in  this  case  is.  whether  Judge  Hilton 
had  jurisdiction.  If  he  had,  however  informal  his  mode  of  pro- 
cedure, we  can  not  interfere  with  the  result  of  his  determination. 
It  is  certain  he  was  by  law  empowered,  as  is  this  court,  and  the 
court  of  common  pleas,  to  authorize  procet  dings  in  aid  of  execution, 
li  appears  that,  in  this  case,  John  X.  O'Connor  was  before  the  court 
that  he  submitted  to  an  examination,  and  that  just  such  a  state' of 
case  had  arisen  as  authoriz'jd  the  judge  to  interfere. 

It  seems  the  judge  has  found — whether  on  proper  evidence  or 
not  is  not  for  me  to  say — that  there  is  certain  property  over  which 
the  defendant  has  some  control,  and  he  required  him  to  transfer  it 
to  the  sheriff,  as  a  receiver;  and  he  had  a  right,  under  the  law,  to 
compel  him  to  do  so,  if  such  a  state  of  facts  as  alleged  here  was 
proved  to  exist.  Whether  the  party  was  allowed  sufficient  time  does 
not  appear  ;  but  it  does  appear  that  he  refused  to  comply  with  the 
order  without  any  qualification.  If  that  was  the  case,  there  was  no 
necessity  for  further  time ;  and  the  action  of  the  court  was  proper, 
in  vindicating  its  own  process,  and  upon  the  refusal  of  the  party  to 
obey  its  order,  to  regard  him  in  contempt. 

It  is  said  the  party  did  not  make  an  unqualified  denial,  as  Mr. 
O'Connor  had  intimated,  that  he  might  ^o  at  another  time  what  was 
required.  It  does  appear  to  me  that  that  looks  like  an  evasion  ; 
for  he  does  not  even  say  he  would  at  some  other  time,  but  might  at 
some  other  time.  When  a  court  has  determined  what  shall  be  done, 
it  is  not  in  the  power  of  the  individual  required  to  do  the  thing,  to 
take  his  own  time  ;  if  so  he  might  usurp  the  position  of  the  judge, 
and  dictate  what  the  terms  should  be. 

Without  entering  into  the  merits  ot  the  case,  of  which  I  take 
no  cognizance,  it  appears  to  me  sufficient  is  stated  to  authorize,  at 
any  rate,  the  sheriff  to  receive  this  party,  and  confine  him  in  custody. 
The  jurisdiction  was  clear  ;  whether  it  was  exercised  rightly  or  not 
I  cannot  inquire,  though  I  think  it  was.  It  is  proper  in  this  con- 
nection to  say,  that  I  do  not  see  the  ingenuous  distinction  counsel 
has  affected  to  draw  as  to  the  mode  in  which  contempts  should  be 
punished.  Some  contempts  are  so  patent  that  they  require  no 
further  examination.  When  the  court  adjudged  that  a  party  should 
make  a  transfer,  and  he  refused,  wnth  what  propriety  could  the  court 
be  required  to  go  further  and  issue  a  new  process,  and  call  on  the 
party  to  show  cause  wh}^  he  refuses  to  do  it.  His  unqualified 
refusal  calls  at  once  for  the  vindication  of  the  law  ;  because,  if  the 
court  should  issue  their  process,  and  under  the  mode  of  procedure 
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to  which  the  counsel  has  referred,  should  give  him  further  time,  the 
question  must  arise  when  would  there  be  an  end  of  the  controversy ; 
and  instead  of  the  contempt  being  purged,  the  court  themselves 
might  be  made  contemptible  in  not  doing  that  promptly  which  they 
were  required  to  do,  but  rather  putting  the  whole  vindication  of  .the 
law  into  the  hands  of  the  party  who  had  broken  it. 

For  another  reason  the  court  would  not  interlere  with  the  order 
— one  court  had  no  right  to  interfere  with  the  order  of  another, 
unless  the  acts  complained  of  were  coram  nonjudicc. 

The  party  should,  therefore,  be  remanded  to  the  custody  of  the 
sheriff. 

BEFORE   THE    PROBATE   COURT. 

Hilton,  J. 

The  parties  now  proceeded  to  the  probate  court. 

Mr.  Corwine  stated  that  John  X.  0*Connor  was  now  present  to 
purge  himself  of  any  contempt,  and  the  following  statement  was 
presented  to  the  court : 

"  John  X.  O'Connor  says  that,  by  answer  which  he  made  to 
the  sheriff  of  Hamilton  county,  and  to  the  honorable,  *the  pro-  .g- 
bate  court,  he  intended  no  disrespect  to  the  court ;  and,  further, 
he  is  now  read>  to  make  all  the  transfer  in  his  power  of  all  his  in- 
terest in,  and  control  over,  the  property  of  the  mercantile  firm  of 
O'Connor  &  Bio.,  as  this  court  may  direct.  The  assets,  as  far  as  he 
knows  of  them,  are  in  the  possession  and  control  of  his  brother 
and  partner,  James  W.  O'Connor,  in  Kentucky. 

John  H.  O'Connor. 

"  Cincinnati,  Saturday,  August  21." 

Mr,  Thompson  said  that  the  order  of  the  court  was  that  the 
party  should  transler  to  the  sheriff  certain  property  and  assets  of 
the  firm  of  O'Connor  &  Bro.;  and  until  he  had  done  so  he  could 
not  purge  himself  of  the  contempt. 

Mr.  Gallaeher  desired  to  say,  in  vindication  of  the  integrity  of 
Mr.  O'Connor,  that,  if  the  fiat  of  Heaven  had  ruled  him  to  do  more 
as  against  perdition,  he  would  be  powerless  to  do  more  than  he  now 
proposed.  He  had  no  control  over  the  action  of  his  partner,  and 
came  here  utterly  helpless,  to  discharge  himself  according  to  the 
best  of  his  ability.  Both  these  partners  had  been  all  along  willing 
to  appoint  an  assignee,  but  the  unfortunate  circumstance  was,  that 
they  could  not  agree  as  to  the  person.  It  was  enough  to  hold  John 
X.'O'Connor  responsible  for  his  own  acts,  without  holding  him  to 
answer  for  the  sins  of  commission  or  omission  of  another  party. 

Judge  Hilton — Is  John  X.  O'Connor  an  innocent  party  in  the 
transaction,  or  is  he  2, particeps  criminis  with  James  W.  O'Connor  ? 
[Here  the  court  reviewed  a  portion  of  the  evidence.]  If  J.  W. 
O^Connor  holds  the  assets,  and  this  feud  exists  between  the  par- 
ties, why  does  John  X.  O'Connor  permit  his  brother,  in  contempt  of 
his  rights,  and  in  contempt  of  the  rights  of  the  creditors  to  keep 
possession  of  those  assets  and  bid  defiance  to  the  law  ?  If  innocent, 
he  is  doing  an  injustice  to  himself  and  injustice  to  the  creditors,  or 
else  he  is  acting  under  pretext.     This  view  of  the  case  cannot  be 
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blinked,  and  it  is  the,  duty  of  the  court  to  aim  at  getting  a  remedy 
lor  the  creditors  through  the  person  of  the  partner  now  in  court, 
and  not  to  leave  open  meshes  of  the  law,  whereby  the  rights  of 
creditors  might  be  defeated.  A  fair  proposition  had  been  submitted 
on. the  part  of  the  creditors. 

Mr.  Gallagher — What  is  that  proposition  ? 

The  Court — That  both  parties  should  surrender  the  assets, 
upon  which  all  suits  against  them  should  be  discontinued. 

Mr.  Gallagher — I  accept  that  propostion,  sir,  for  James  W. 
O'Connor,  and  your  Honor  shall  appoint  the  assignee. 

Mr.  Thompson  said  that,  if  the  parties  should  show  the  amount 
of  assets  their  statement  in  New  York  exhibited,  bring  said  assets 
in,  and  make  it  appear  that  they  had  surrendered  all,  he  would  con- 
sent to  a  discontinuance  of  the  proceedings,  and  be  satisfied  that 
all  the  creditors  should  come  in  pro  ra/^,  provided,  in  the  first  place, 
that  the  plaintiffs,  in  the  present  proceeding,  were  indemnified  irom 
all  expenses  in  the  litigation . 

This,  after  some  conversation,  was  agreed  upon. 

John  X.  O'Connor  was  then  discharged,  on  giving  bond,  for 
his  appearance  on  Monday,  in  the  sum  of  $25,000 — it  being  under- 
stood that  Jas.  W.  O'Connor  should  also  make  his  appearance  at 
the  same  time,  to  carry  out  the  conditions  of  the  arrangement. 

FURTHER  PROCEEDINGS  IN  PROBATE  COURT. 

The  proceedings  in  relation  to  the  case  of  Butterfield  and 
others  against  O'Connor  &  Brother,  adjourned  over,  with  a  view  to 
an  arrangement,  was  again  before  the  court ;  the  counsel  on  either 
side  and  John  X.  O'Connor,  being  present  at  the  appointed 
time;  but  James  W.  O'Connor,  for  whose  presence,  more  especially, 
the  adjournment  took  place,  did  not  make  his  appearance. 

Mr.  Gallagher  said  that,  having  promised  J.  W.  O'Cohnor  would 
attend,  he  had  made  every  effort  to  effect  that  object,  but  was 
unable  to  see  the  party.  Mr.  G.  then  retired,  leaving  the  case,  so 
far  as  it  related  to  John  X.  OlConnor,  in  the  hands  of  R.  M. 
Corwine. 

Mr.  Corwine  read  a  statement  signed  by  John  X.  O'Connor, 
to  the  effect  that  the  latter  was  not  able  to  see  James  W.  O'Con- 
nor, after  making  all  the  efforts  in  his  power  to  do  so,  and  that  he 
was  present  now  himself  to  discharge  the  order  of  the  court,  made 
on  the  18th  inst.,  as  well  as  he  could. 

Judge  Hilton — A  condition  of  the  bond  (for  $25,000)  given 
jgg  on  behalf  of  John  X.  O'Connor,  was  that  James  W.  *0'Connor 

should  appear  to-day,  and  this  being  unfulfilled,  the  bond  is  ob- 
ligatory on  all  the  parties  thereto  to  pay  the  amount  of  the  judg- 
ments in  said  proceeding. 

Mr.  T.  O'Connor,  (associated  as  counsel  for  defendant) — ^John 
X.  O'Connor  is  here,  and  you  cannot  forfeit  his  bond  ;  but  if  he  was 
was  not  here,  the  bond  is  not  worth  anything. 

Mr.  Thompson — We  shall  see. 

Judge  Hilton — He  has  got  to  surrender  the  assets. 
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Mr.  O'Connor  said  that,  inasmuch  as  John  X.  O'Connor  had 
purged  himself  of  the  contempt  with  which  he  stood  charged,  and 
had  been  discharged  from  the  order  in  that  particular — for  he 
claimed  the  moment  he  was  admitted  to  bail  there  was  a  vindication 
of  the  process  of  the  court,  and  of  its  personal  respect — whatever 
charge  was  now  made  against  him  was  a  new  proceeding,  and  he 
asked  if  the  court  should  not  be  satisfied  with  the  written  explana- 
tion he  had  given  that  he  should  be  admitted  to  bail. 

Judge  Hilton  said  the  contempt  never  had  been  purged,  and  that 
the  case  was  merely  continued  for  the  purpose  of  having  the  assets 
brought  in  and  assigned. 

Mr.  Corwine  said  that,  by  the  proceedings  already  had,  the  force 
and  effect  of  the  former  order  was  gone.  What  more,  however, 
could  this  respondent  do  than  to  assign  all  the  interest  which  he 
had,  so  that  the  assignee  could  be  subrogated  to  all  his  rights?  If 
. ,  this  court  were  to  regard  him  in  contempt,  then  he  claimed  the 
constitutional  privilege  to  be  tried,  and  of  showing  that  instead  of 
being  guilty  of  prevarication  in  any  shape,  he  has  acted  in  the  best 
of  faith  throughout. 

Mr.  Thompson  had  some  hope,  after  all  the  asseverations  of 
counsel,  that  the  proposition  for  the  settlement  of  this  controversy 
was  made  in  good  faith,  and,  as  a  member  of  the  bar,  he  felt 
ashamed,  now  that  the  ^parties  had  failed  in  their  promises,  to  find 
an  argument  brotight  forward  to  convince  the  court  that  this  was 
a  new  transaction.  The  whole  proceeding  was  nothing 
less  than  a  trick.  He  would  lay  in  jail  and  rot  before  he  would 
deign  to  take  advantage  of  an  arrangement  that  was  supposed  to 
have  been  made  in  good  faith.  The  counsel  then  proceeded  to 
charge  one  of  the  deputies  in  the  sheirff  's  office  with  acting  the  part 
of  a  spy  for  the  O'Connors,  and  after  he  had  a  wnt  in  his  hands  for 
ser\4ce,  with  giving  them  six  days*  time  to  get  out  of  the  way. 
He  also  stated  that  a  partner  of  one  of  the  opposite  counsel  had 
pledged  his  honor  that  one  of  the  defendants  in  these  proceedings, 
then  under  arrest,  should  be  present  in  court,  and  after  .such  an 
asseveration  of  counsel,  where  the  promise  was  not  redeemed,  he 
thought  it  would  have  been  the  duty  of  the  counsel  here  present  to 
have  haid :  "  I  cannot  defend  you,  sir,  until  that  stain  on  my 
partner  is  removed." 

Mr.  Corwine,  who  seemed  to  have  his  attention  suddenly  re- 
called from  some  other  maiter,  rose  hastily  and  remarked,  '*  If  you 
refer  to  me,  sir,  I  say  'tis  a  lie ;"  and,  upon  the  opposite  counsel  re- 
iterating the  .statement  he  had  made,  Mr.  C.  added,  **My  partner 
supposed  Mr.  O'Connor  would  be  here,  and  I  suppose  his  word 
would  compare  most  favorably  with  that  of  the  gentleman." 

Judge  Hilton  said  he  had  tried  a  great  many  cases  under  pro- 
ceedings in  aid  of  execution,  but  this  was  the  first  in  which  he  had 
to  enforce  the  provision  for  contempt.  There  was  a  solemn  promise 
on  the  part  of  Mr.  Hays  that  J.  W.  O'Connor  would  be  forthcoming, 
but  when  the  day  arrived  he  was  7io7i  est,  and  had  bid  defiance  to  the 
«  process  of  the  court  ever  since. 


Digitized  by 


Google 


30  OHIO  DECISIONa 


Vol.  II.  Hamilton  Probate  Court. 

Mr.  T.  A.  O'Connor  said  that  it  yvas  not  in  good  taste,  on  the 
part  of  the  opposite  counsel,  to  cast  reflections  on  the  integrity  of 
other  lawyers.     '*  People  in  ^lass  houses,"  etc. 

Judge  Hilton — He  has  acted  in  very  good  faith  in  this  case. 
The  judge  then  proceeded  to  state  that  he  should  hold  the  statute 
had  been  strictly  pursued  in  relation  to  this  proceeding  for  contempt 
— thai  J.  X.  O'Connor  had  assets,  and  had  taken  no  measures  to  get 
control  of  them.     Had  he  denied  he  had  assets? 

Mr.  T.   A.  O'Connor — Yes  ;  all  the  way  through. 

Judge  Hilton — The  testimony  shows  that  he  has  the  property 
jointly  with  his  brother ;  and  there  were  only  two  questions  here 
now — whether  the  court  would  not  imprison  him,  and  whether  the 
bond  would  not  be  forfeited? 
.gg  Mr.  Corwine — Mr.  O'Connor  having  said  he  cannot  do  as  you 

require,  the  next  question  is  whether  you  will  give  *him  time 
to  be  heard  to  show  you  that  he  cannot. 

Mr.  T.  A.  O'Connor  here  urged  the  proposition  of  Mr.  Corwine 
in  a  warm  and  eloquent  manner.  He  said  he  wished  to  prove  to  the 
community,  as  well  as  to  the  court,  that  John  X.  O'Connor  was  a 
good  citizen — that  for  years  he  followed  the  profession  of  a  merchant 
in  this  city — that  he  had  committed  no  contempt  of  this  court,  and 
had  not  fraudulently  concealed  assets.  It  was,  therefore,  he  asked 
two  days*  time,  and  under  a  constitutional  ^nd  statutory  right,  to 
have  this  charge  specified  in  writing,  and  if,  after  a  fair,  open  trial, 
he  was  found  guilty,  the  public  would  know  upon  what  evidence. 
It  was  also  urged  that  the  court  was  bound  to  accept  bail. 

Mr.  Thompson — Suppose  I  should  spit  in  the  judge's  face,  must 
I  get  two  days  to  walk  about  the  streets  before  I  pijrge  myself  of 
the  contempt? 

Mr.  O'Connor — The  statute  says  so. 

Judge  Hilton — The  proceeding  for  contempt  is  not  under  the 
general  law,  but  under  a  special  section  referring  to  it.  There  has 
been  an  order  of  court,  first,  that  the  party  shall  do  a  certain  thing, 
or  the  penalty  of  contempt  shall  follow.  Was  not  that  in  writing  ? 
The  court,  however,  would  hold  that  it  was  not  necessary  the  charge 
should  be  in  writing  under  this  proceeding,  where  the  punishment 
to  have  any  efficacy  at  all  should  be  summary;  and,  as  to  bail,  did 
the  counsel  mean  to  contend  that  after  conviction  bail  was  admis- 
sible. The  assets  should  be  surrendered  agreeably  to  the  previous 
order. 

Mr.  T.  A.  O'Connor  had  heard  the  remark  that  where  a  bird 
could  sing,  and  won't  sing,  he  would  be  made  sing — it  was  a  gra- 
tuitous presumption  here  that  Mr.  O'Connor  could  sing. 

Court — We  think  he  can. 

Mr.  O'Connor — He  says  he  can  not  sing  and  your  honor  never 
heard  him. 

Court— Then  he'll  Sing-Sing. 

The  former  order  was  reiterated,  and  John  X.  O'Connor  was 
taken  into  custody  by  the  sheriff. 
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SUPERIOR  COURT — BEFORE  STORER,  J.,  AT  CHAMBERS. 

In  the  cases  of  Butterfield,  et  al.  v.  O'Connor  &  Brother,  ''exe- 
cutions against  the  person''  having  been  issued  under  section  478 
of  the  Code,  on  the  allowance  of  the  probate  court,  the  sheriff  hav- 
ing arrested  John  X.  O'Connor  by  virtue  of  these  executions,  the 
defendant  makes  application  to  be  released  from  the  custody  of  the 
sheriff,  upon  the  executions  aforesaid.  The  application  was  made 
iinder  the  486th  section  of  the  Code,  bringing  up  the  question  as  to 
whether  John  X.  O'Connor  was  able  to  comply  with  the  order  of 
the  court  in  bringing  in  and  transferring  assets. 

John  X.  O'Connor  sworn  and  examined  by  R.  M.  Corwine — 
State  whether,  on  the  18th  of  August,  you  had  property  rights  in 
action,  and  evidence  of  debt  which  you  fraudulently  covered  up  with 
intent  to  prevent  the  collection  of  money  due  the  plaintiffs  on  these 
two  judgments  ? 

Answer — I  had  not,  sir. 

Question — If  there  were  any,  where  were  they  at  the  time? 

A.     I  can  not  say ;  I  had  no  control  of  them. 

Q.     Who  had  when  you  last  heard  of  them  ? 

A.     James  W.  O'Connor. 

Q.  Had  you  any  agency  or  participation  in  the  control  of  them 
before  the  18th  of  August;  if  so,  how  long  before? 

A.  It  is  probably  tthree  months  since  I  had  control  of  the 
assets. 

Q.  Can  you  state  why  it  is  you  have  not  participated  in  the 
administration  of  these  assets  ? 

A.  Because  my  brother  took  them  and  would  not  allow  me  ; 
and,  in  fact,  wrote  letters  to  the  debtors  of  the  house  not  to  pay  me 
any  money. 

Q.  In  any  examination  before  the  probate  court,  or  in  any 
conversation  you  had  with  Judge  Hilton,  did  you,  at  any  time,  ad- 
mit that  you  had  assets  in  your  hands  belonging  tu  the  estate  of 
O'Connor  &  Bros.,  or  of  your  own,  or  had  control  of  them? 

A.     I  think  I  stated  unequivocally  that  I  had  not. 

Q.     Have  you  any  property  or  means  at  all  now? 

A.     None  at  all  except  my  furniture  in  Kentucky. 

Q.  Have  you  any  more  than  the  law  would  allow  you  if  on 
this  side  of  the  river? 

A.     I  think  not  as  much. 

To  the  Court — I  have  not,  at  any  time,  directly  or  indirectly, 
disposed  of  *or  concealed   any  assets  of  O'Connor  &  Bro.,  or     jg^ 
any  of  my  own  property,  to  delraud  creditors,  and  I  presume 
Jas.  W.  O'Connor  has  not. 

Cross-examination  by  E.  A.  Thompson — Has  the  finp  of 
O'Connor  &  Bro.  been  dissolved? 

A.    No. 

Q.     Had  they  assets  on  the  18th  of  August  ? 

A.     I  presume  they  had. 

Q.     What  amount  of  assets  on  that  date  ? 
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A.     I  do  not  know. 

Q.     What  amount  had  they  the  last  time  you  knew  of  them  ? 

A. .  I  presume  the  statement  given  in  New  York  was  correct — 
$180,000  or  $190,000. 

Q.  Has  the  firm  that  amount  now,  except  what  was  used  to 
pay  their  debts. 

A.     I  presume  so. 

Q.  Did  you  see  James  W.  O'Connor  on  Saturday  or  Sunday 
last? 

A.     No. 

Q.     Were  you  in  company  with  him  on  Monday  morning  ? 

A.     I  was  not. 

Q.     Do  you  know  why  he  moved  to  Covington  ? 

A.  Because  he  did  not  wish  to  give  you  all  the  assets  of  the 
firm. 

Q.     Can  you  state  the  names  of  some  of  your  country  creditors  ? 

The  Court  interposed — It  would  not  be  necessary  the  party 
should  stale  this,  if  h|  was  willing  to  assign  everything  he  had.  It 
would  not  be  right  to  attempt  to  hold  this  young  man  in  duress  for 
the  purpose  of  reaching  the  partner  who  was  now  absent. 

Q.  (by  Mr.  Thompson) — Have  you  a  revolver  or  a  pistol,  sir,  in 
your  pocket? 

A.     No ;  they  are  things  I  never  carry. 

Court — It  is  not  worth  while  to  inquire  about  concealed  weapons, 
for  the  court  would  not  order  the  sheriff  to  seize  them.  If  the  gen- 
tleman was  afraid,  he  might  make  himself  easy,  as  the  court  would 
take  care  nobody  was  injured. 

Cross-examination  continued — Have  you  not  been  opposed  to 
making  an  assignment  ? 

A.  I  have  been,  for  the  reason  that  my  brother  did  not  wish 
to  give  me  control — there  were  other  reasons — we  could  not  agree 
as  to  an  assignee. 

T.  J.  Gallagher  examined  by  R.  M.  Corwine — What  do  you 
know  of  the  control  of  these  assets,  and  of  the  expulsion  from  that 
administration  of  John  X.  O'Connor? 

A.  At  the  time  they  closed  the  Pearl  street  store,  there  was  a 
want  of  confidence  between  the  brothers. ,  John  took  the  notes  and 
books  to  his  house,  presuming,  perhaps,  that  they  would  settle 
jointly;  but  subsequently  James  W.  O'Connor  got  them,  and  said 
he  would  keep  them  until  J.  X.  O'Connor  consented  to  dissolve  the 
firm.  An  assignment  was  proposed  before  there  was  any  attach- 
ment at  all,  and  the  parties  consulted  with  divers  of  their  creditors, 
and  some  very  large  creditors  wished  that  they  should  not  assign. 
Witness  understood  from  J.  W.  O'Connor  that  he  was  willing  to 
make  an  assignment,  but  that  he  required  as  a  condition  precedent 
a  dissolution  of  the  firm,  and  that  he  should  have  the  settlement  of 
the  affairs.  They  could  not  agree  on  any  question  of  importance  in 
the  arrangement;  and  he  (Mr.  Gallagher)  seeing  his  advice  was  not 
followed,  was  desirous  to  retire  as  the  professional  adviser  of  the 
firm;  but  as  James  W.  O'Connor  wished  that  he  should  not,  and  as 
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he  had  personally  a  high  regard  for  both  geutlemen,  he  suffered  his 
connection  with  the  firm,  though,  he  believed,  without  being  of  any 
particular  service  to  the  parties. 

Judge  Hilton  examined — Was  satisfied,  from  the  examination 
before  him,  that  John  O'Connor,  as  a  partner  of  the  firm,  had  assets 
which  he  concealed. 

Court — Did  you  understand  they  were  in  his  possession  or  un- 
der his  control  ? 

A.  He  denied  verbally  they  were  under  his  control,  and  said 
that  physically  they  were  not ;  but  I  was  satisfied,  from  the  whole 
proceeding,  that  he  was  cognizant  of  the  condition  of  these  assets, 
and  could  exercise  control  over  them. 

Mr.  McCune  testified  that  alter  the  release  of  John  X.  O'Connor, 
on  Saturday,  he  (J.  X.  O'C)  made  efforts  to  see  his  brother,  and 
could  not  do  so.  The  witness  saw  J.  W.  O'Connor,  who  said  he 
was  willing  to  make  an  assignment  for  the  benefit  of  all  the  cred- 
itors, not  retaining  a  dollar  for  himself;  but  he  was  unwilling  to 
pay  the  expenses  of  the  lawyers  on  the  other  side. 
191  *'^'  ^'  OConnor  was  also  examined.  Under  a  request  conveyed 

from  James  W.  O'Connor,  he  came  down  from  Yellow  Springs 
to  see  if  he  could  be  of  any  assistance  to  his  brother  John ;  but,  on 
arriving  at  Covington,  he  found  J.  W.  O'Connor  had  gone — in  ap- 
prehension, he  supposed,  of  some  requisition  to  the  goveinor — 
though  no  offense  had  been  committed  against  the  criminal  law  of 
any  state.  John  X.  O'Connor  had  no  opportunity  since  then  of 
seeing  J.  W.  O'Connor. 

The  testimony  of  Charles  Giraldin  corroborated  the  statement 
of  Mr.  McCune. 

Judge  Storer  made  the  following  order  in  the  case : 

And  now  the  parties  appear,  agreeing  to  the  adjournment  from 
yesterday,  and  the  testimony  produced,  the  parties  having  been 
heard,  it  appears  to  the  court  that  the  said  John  X.  O'Connor  is 
unable  to  perform  the  requisition  of  the  executions  above  described, 
upon  which  he  now  stands  committed,  under  the  order  of  the  pro- 
bate judge. 

It  is,  therefore,  ordered  that  the  said  John  X.  O'Connor  be  dis- 
charged from  the  custody  of  said  sheriff  and  said  executions,  on 
the  condition  that  the  said  John  X.  O'Connor  forthwith  assign  to 
the  sheriff  aforesaid,  by  a  proper  instrument  in  writing,  all  the 
right,  title,  interest  and  claim,  that  he  (said  John  X.  O'Connor,)  now 
holds,  or  heretofore  has  held  in  and  to  the  notes,  books  of  account, 
bills,  claims,  judgments,  and  all  pergonal  or  real  property  in  and  to 
the  partnership  of  O'Connor  &  Brother,  a.s  well  as  all  individual  prop- 
erty of  every  kind  and  description,  and  that  he  also  forthwith  give 
an  order  in  writing  to  the  said  sheriff  upon  said  James  W.  O'Con- 
nor, the  other  partner  of  O'Connor  &  Bro.,  for  the  books,  papers 
and  claims  of  said  O'Connor  &  Brother.  When  said  assignment 
and  order  are  made  to  the  satisfaction  of  the  court,  the  said  John 
X.  O'Connor  will  be  discharged  from  custody,  as  aforesaid,  at  costs 

3    W.  L.  G. 
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for  this  proceeding,  which  are  also  first  to  be  paid.  He  shall  also 
describe,  as  fully  as  it  is  in  his  power,  the  names  of  all  the  debtors 
of  said  O'Connor  &  Brother  as  well  as  himself  individually,  and  all 
property,  real  or  personal,  held  by  said  firm,  in  which  they  have 
any  interest — furnishing  to  the  sheriff  a  schedule  thereof. 

The  conditions  of  the  order  were  complied  with,  and  the  party 
was  discharged  from  the  executions. 


[Hamilton  Common  Pleas  Court,  1858.1 
BUTTERFIELD   KT  AL.   V.   O'CONNOR   &   BROTHER. 

1.  An  order  of  commitment  for  contempt  by  the  probate  court,  for  refusal  to 

obey  an  order  to  deliver  effects  in  proceedings  in  aid  of  execution,  is  a 
final  order  from  which  an  appeal  could  be  taken,  or  to  which  a  petition  in 
error  could  be  filed. 

2.  Where  a  petition  in  error  to  an  order  of  the  probate  court  committing  one 

for  contempt  has  been  filed  in  the  common  pleas,  the  probate  jud>i;e  hav- 
ing refused  to  take  a  supersedeas  bond,  it  may  be  amended  so  as  to  be 
taken  in  the  common  pleas  court. 

3.  A  party  held  in  custody  for  contempt  of  court  in  not  obeying  an  order  of 

tne  probate  court  in  proceedings  in  aid  of  execution  to  deliver  effects 
must  be  released  where  the  wnt  of  the  probate  court  under  which  he  is 
held  does  not  show  that  an  execution  has  been  issued  and  returned  **not 
found,"  or  that  any  judgment  has  been  rendered,  and  does  not  show  on 
its  face  how  the  warrant  was  issued,  whether  by  affidavit  or  otherwise. 

4.  Where  a  warrant    to    arrest  for  contempt  in  the  probate  court  has  been 

issued  by  a  deputy  clerk  of  that  court,  the  prisoner  must  be  released  on 
habeas  corpus. 

Oliver  and  Carter,  JJ. 

The  defendant  being  yet  in  the  custody  of  the  sheriflF,  under 
the  order  of  contempt,  for  which  he  had  been  committed  by  the 
probate  court,  an  application  is  now  made  to  Judge  Oliver,  of  the 
court  of  common  pleas,  under  section  511  of  the  code,  which  pro- 
vides that  a  judgment  rendered  or  final  order  made  by  a  probate 
court,  justice  of  the  peace,  etc.,  may  be  reversed,  vacated  or  modi- 
fied by  the  court  of  common  pleas.  Judge  Oliver  allows  the  writ 
on  defendant's  giving  bond  in  the  sum  of  $13,000  with  sureties,  to 
be  approved  by  the  probate  judge. 

Application  being  thereupon  made  to  the  probate  court.  Judge 
Hilton  refused  to  take  the  bond  for  writ  of  error,  on  the  ground 
that  the  order  of  the  probate  court,  which  is  sought  to  be  reversed, 
is  not  a  final  order,  (Code,  section  512,)  but  only  an  interlocutory 
order,  requiring  the  delivery,  by  John  X.  O'Connor,  of  the  firm 
assets  into  the  hands  of  the  sheriff.  As  to  what  constitutes  a  "final 
order,"  within  the  meaning  of  the  section  first  quoted,  section  512 
of  the  code  says  that  "an  order  affecting  a  substantial  right  in  an 
action,  when  such  order,  in  effect,  determines  the  action  and  pre- 
vents a  judgment,  and  an  order  affecting  a  substantial  right,  made 
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in  a  special  proceeding,  or  upon  a  summary  application  in  an  action 
after  judgment,  is  a  final  order  which  may  be  vacated,  modified  or 
reversed,  etc. 

Up  to  the  time  of  the  close  of  this  report,  no  further  action  had 
been  taken  in  the  case,  and  the  defendant  remains  in  custody  of  the 
sheriff. 

*The  application  that  the  clerk  of  the  common  pleas  court  .  g^ 
should  be  directed  to  accept  a  bond,  tendered  to  Judge  Hilton 
upon  the  filing  of  a  petition  in  error,  to  reverse  his  order  in  the  case  of 
Butterfield  and  others  v.  O'Connor  &  Brother,  and  rejected  by 
Judge  Hilton,  for  the  reason  that  the  order  he  had  made  was  not  a 
final  one,  was  disposed  of  Saturday  afternoon. 

Mr.  Corwine  urged  that  the  right  to  supersede  the  execution  of 
the  judgment  was  complete  by  giving  an  undertaking — first,  the 
approval  of  the  penalty  or  sum  by  the  judge,  and,  second,  the  ap- 
proval of  the  undertaking  and  securities  by  the  clerk.  Both  acts 
are  imperative,  and  directory  to  the  judge  and  clerk  ;  and  the  omis- 
sion of  one  or  both  to  do  the  act,  cannot  work  a  loss  of  the  right  of 
a  plaintiff  in  error  to  have  the  supersedeas, 

Mr.  Thompson  replied  on  the  other  side. 

Judge  Carter  said  that,  without  going  into  the  matter  at  length, 
it  was  sufficient  to  say  that,  in  the  opinion  of  this  tribunal,  the  order 
of  the  probate  court  was  one  of  those  final  orders  contemplated  by  the 
code,  from  which  an  appeal  could  be  taken,  or  to  which  a  petition 
in  error  could  be  tiled.  It  aflFected  a  substantial  right,  and  was, 
therefore,  a  finality  so  far  as  that  right  was  concerned.  A  petition 
in  error  had  been  filed,  and  the  motion  now  was,  that,  the  probate 
judge  having  refused  to  take  the  bond,  it  should  be  so  amended  as 
to  be  taken  in  this  court. 

The  court  concluded  that  this  was  a  proceeding  which  could 
be  amended  in  any  stage  of  the  case,  and  should,  therefore,  permit 
the  amendment,  and  grant  the  motion. 

Judge  Oliver  delivered  his  views  at  some  length  upon  the 
question,  and  remarked  whether  the  order  was  final  or  not,  the  fact 
was  not  necessarily  a  test  as  to  whether  such  order  could  be  reviewed 
on  error,  and  they,  therefore,  need  not  be  governed  by  former  deci- 
sions as  to  what  constitutes  a  final  order.  The  whole  object  of  pur- 
suit, so  far  as  could  be  accomplished  by  that  court,  was  reaped — the 
rights  are  all  determined,  and  nothing  remains  but  the  Execution  of 
the  order,  or  reaping  the  fruits  of  the  judgments  made.  Whether 
there  was  error  or  not  in  the  proceeding,  they  did  not,  of  course, 
now  inquire  into.  In  relation  to  this  application,  however,  made 
in  the  probate  court  upon  the  subject  of  the  bond,  they  were  of 
opinion  that  the  judge  of  the  court  had  failed  to  do  his  duty  through 
misapprehension  of  it. 

Judge  Carter  said  he  would  remark,  for  the  information  of  the 
sheriff,  that  the  imprisonment  of  John  X.  O'Connor  *was  for     .  g - 
a  contempt,  a  disobedience  of  the  order  of  the  court,  and  the 
language  of  the  order  was,  **that  he  should  be  confined  in  the  jail 
until  he  complied  with  the  order."     The  order  is  now  superceded, 
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and  there  is  no  order,  in  fact,  after  the  bond  is  given.  The  result 
is,  the  sheriff  ought  to  look  to  it,  though  the  matter  was  only 
thrown  as  a  suggestion,  that  John  X.  O'Connor  should  be  discharged. 
If  not  discharged  on  the  order,  the  court  would  discharge  him  on 
habeas  corpus. 

Judge  Oliver  again  intimated  that  the  court  were  not  now  giv- 
ing any  opinion  as  to  the  legal  effect  of  the  order  of  Judge  Hilton. 

The  bond  was  then  perfected,  and  was  handed  to  the  clerk  for 
record. 

John  X.  O'Connor  was  then  discharged  from  jail  under  the 
above  order,  but  was  immediately  arrested  on  another  suit,  and  gave 
bond  for  his  appearance  on  the  following  Monday. 

FINAL  DISCHARGE. 

John  X.  O'Connor,  who  had  been  under  $2,000  bail  for  his  ap- 
pearance before  Judge  Carter,  came  into  court  at  the  appointed  hour, 
when  an  investigation  took  place  under  the  writ  of  habeas  corpus, 
issued  on  the  previous  Saturday  evening. 

It  was  claimed,  on  the  part  of  the  petitioner  in  the  habeas  cor- 
pus, that  the  writ  under  which  he  was  held  in  custody  was  void,  as 
it  did  not  appear  upon  its  face  that  an  execution  had  been  issued 
and  returned  '^not  found."  or  that  any  judgment  had  been  rendered 
in  any  court.  It  did  not  show  that  the  court  had  jurisdiction  ot  the 
subject-matter ;  and  as  jurisdiction  was  not  to  be  presumed,  the 
party  was  entitled  to  his  discharge.  In  a  proceeding  like  that  be- 
fore the  probate  court,  it  should  be  held  to  a  more  strict  compliance 
with  the  forms  of  law,  than  if  the  case  were  one  of  crime  commit- 
ted against  the  general  laws  of  the  state.  Such  a  warrant  as  that 
in  question  would  not  hold  a  party  upon  a  criminal  charge,  and 
much  less  ought  it  to  where  the  proceeding  was  simply  one  in  aid 
of  a  judgment  creditor. 

T.  A.  O'Connor  made  the  argument. 

Judge  Carter  intimated  to  the  opposite  counsel  that,  though 
this  was  an  ex-parte  proceeding,  they  would  be  heard  if  they  desired 
to  address  the  court. 

Mr.  Thompson  contended  that  it  was  not  necessary  t>  set  out 
the  whole  proceedings  in  the  writ  or  process  which  goes  into  the 
hand  of  the  •sheriff.  The  presumption  here  was  in  favor  of  the 
jurisdiction  where  the  statute  expressly  gives  to  the  court  power 
to  act. 

Judge  Carter  remarked  that  if  he  was  a  legislator  he  would 
blot  from  the  statute  book  this  law  in  relation  to  proceedings  iti  aid 
of  execution.  As  a  judge  he  would  construe  it  most  strictly.  An 
honest  man  will  pay  his  debts  if  he  can,  and  why  bring  him  up 
under  a  statute  of  this  kind?  A  dishonest  man,  called  up  to 
answer  under  its  provisions,  will  lie  ;  so  that  the  moral  effect  of  the 
law  was  an  inducement  to  commit  the  crime  of  perjury.  If  a  man 
was  too  dishonest  to  pay  his  debts,  he  was  not  honest  enough  to 
swear  to  the  truth.     The  statute,  therefore,  in  its  results,  could  ac- 
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complish  no  good.  A  judge  acting  under  it  should  be  careful  not 
to  come  in  conflict  with  the  plain  provisions  of  the  constitution  of 
the  state.  The  warrant  issued  in  this  case  by  the  probate  judge 
was  a  very  summary  instrument ;  and  the  fact  that  it  was  a  printed 
form  was  no  argument  that  whatever  defect  there  was  in  it  should 
not  be  corrected,  where  the  question  involved  d  man's  liberty. 
Where  was  this  judgment  obtained?  It  could  not  be  obtained  in 
the  probate  court,  and  what  was  the  defendant  (who  was  not  in- 
formed where  it  was  obtained),  to  do  under  a  command  of  this  kind? 
*Why,  if  he  had  no  lawyer,  he  might  rot  in  jail,  for  he  was  not  .  g_ 
put  on  his  guard  to  defend  himself.  He  should  be  informed 
on  the  face  of  the  writ  what  he  had  to  answer — otherwise,  all  the 
provisions  of  the  bill  of  rights  would  be  wholly  void. 

The  probate  court  was  a  court  of  limited  jurisdiction — a  stat- 
utory court — not  a  common  law  court,  in  any  sense,  though  it  had 
some  common  law  jurisdiction,  which  belongs  to  the  statutory  pro- 
vision giving  it  power.  But  it  was  no  more  nor  less  than  a  magis- 
trate's court;  and  this  court  could  not  presume  anything  in  its 
favor,  so  far  as  its  jurisdiction  is  concerned.  If  it  acts  on  its  juris- 
diction it  should  be  expressed  in  its  records.  It  should  appear  on 
its  face  how  this  warrant  was  issued — whether  on  affidavit  or  other- 
wise; and  if  this  "otherwise"  was  outside  of  the  constitution,  the 
party  could  not  be  held.  He  (Judge  Carter)  had  come  to  the  con- 
clusion that  no  jurisdiction  in  the  probate  court  was  shown  on  the 
face,  of  this  warrant,  and,  therefore,  John  X.  O'Connor  had  a  right 
to  be  discharged. 

R.  M.  Corwine  said  Mr.  O'Connor  was  now  in  court  under 
another  arrest,  made  in  the  case  of  Wood  &  Errick  against  O'Con- 
nor &  Bro.;  he  hoped  another  writ  of  habeas  corpus  would  be  gran- 
ted forthwith;  for,  if  John  X.  O'Connor  was  now  taken  out  of  the 
court  room,  he  was  satisfied  everything,  lawful  or  unlawful,  would 
be  done  to  deprive  him  of  his  liberty.  It  must  be  apparent  to  the 
court  and  the  community,  that  the  course  being  pursued  toward 
him  was  one  of  bloodhound  ferocity,  and  this  court  ought  to  inter- 
pose its  authority  in  offering  a  wholesome  restaint  to  the  action  ot 
that  other  tribunal  of  whose  proceedings  they  complained. 

Judge  Carter — We  ha\  e  no  idea  of  putting  ourselves  in  the 
position  of  antagonists  to  another  court.  We  decide  on  abstract 
prmciples.  We  find,  in  this  case,  that  the  warrant  has  been  issued 
by  a  deputy  clerk  of  the  probate  court. 

The  writ  of  habeas  corpus  was  then  allowed,  and  the  court  hold- 
ing that  they  could  not  recognize  this  action  on  the  part  of  the 
deputy  clerk,   ordered  the  discharge  of  John  X.  O'Connor. 

Mr.  Corwine  said  there  was  still  a  further  process  in  which  it 
was  attemped  to  hold  John  X.  O.Conner,  an  order  issued  by  the 
probate  judge  on  Saturday  night. 

The  order  was  as  follows: 

•'Probate  Court,  Hamilton  Co.,  O. 

Proceedings  in  aid  of  execution. 

*'F.  Butterfield  and  others  v  O'Connor  &  Brother. 
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**John  X  O'Connor  having  been  heretofore  by  me  committed 
to  the  jail  of  Hamilton  county,  and  having  been  since  improvident- 
ly  discharged  from  custody,  and  without  having  atoned  for  or 
purged  his  said  contempt,  the  sheriff  of  Hamilton  county  is  hereby 
ordered  to  take  the  said  Jno.  X.  O'Connor  and  commit  him  to  the 
jail  of  HamiltcJn  county,  for  the  aforesaid  contempt,  and  him  there 
safely  kept  until  he  have  purged  said  contempt,  on  which  he  was 
originally  committed  in  this  case. 

**In  testimony  whereof  I  have  hereunto  set  my  hand  and  official 
seal,  this  21st  day  of  August,  1858. 

**George  H.  Hilton, 
"Probate  Judge/' 
Judge  Carter  remarked  that  the  order  on   Saturday  night   was 
to  vacate  the  order  of  the  probate  court   in   reference  to  the  com- 
mand, ordering  the  party  to  deliver  up  his  property.     On   that  oc- 
casion  he  (Judge  Carter)  said,  lor  the  benefit  of  the  sheriff ^  that,    if 
J  «g    that  officer  did  not  discharge  him  upon  *the  decision  then  ren- 
dered, he  should  be  released   on   habeas  corpus.    The  sheriff, 
however,  did  release  him.  and  in  so  doing  he  did  not  act   ''improvi- 
dently,"  but  conformed  to  the  suggestion   of  the   court      The  de- 
fendant might  now  be  discharged. 

The  various  writs  and  orders  under  which  J.  X.  O'Connor  was 
held  in  custody,  being  now  disposed  of,  he  was  forthwith  set  at  lib- 
erty by  the  sheriff, 


209  *LSuperior  Court  of  Cincinnati,  Special  Term,  1858.] 

A.  Fatman  &  Co  V.  The  Cincinnati,  Hamilton  and  Dayton 

Railroad  Co. 

For  opinion  in  this  case,  see  2  Disney,  248. 


219  *J¥STICE  OF  THE  PEACE— JURISDICTION. 

[Hamilton  Probate  Court,  1858.] 

Ex  PARTE  McCann  and  Michael  Walsh. 

a  justice  has  no  power  in  a  criminal  case,  under  the  act  of  March  28, 1856, 
to  fine  smd  imprison,  unless  the  defendant  has  pleaded  guilty. 

Hilton,  J. 

A  writ  of  habeas  corpus  was  sued  out  by  Richard  McCann  and 
Michael  Walsh,  who  allege  they  were  unlawfully  detained  in  jail. 
It  appears  that  the  petitioners  were  laboring  men,  in  the  employ  of 
Charles  Rule  &  Co.,  and  wer^  engaged,  on  Wednesday  in  setting 
up  a  monument  in  Spring  Grove  cemetery,  and  on  their  return 
stepped  ow^x  a  part  of  the  hedge,  to  save  a  walk  round  by  the  gate. 
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They  were  then  arrested  by  watchman  Moon,  of  the  cemetery 
grounds,  and  taken  before  Sqitire  Joseph,  of  Millcreek  township,  and 
charged  with  breaking  the  fence.  The  charge  was  preferred  under 
the  8th  section  of  the  act,  in  relation  to  cemeteries  and  burial 
grounds.  'Squire  Joseph  having  sentenced  each  of  the  parties  to 
pay  a  fine  ot  $5,  and  to  be  imprisoned  for  five  days,  they  now 
claimed  this  adjudication  to  be  illegal. 

It  appeared  from  the  statement  of  the  petitioner,  that  the  fence 
in  question  was  a  young  hedge  near  the  railroad,  and  that  they  only 
stepped  over  it. 

Judge  Hilton  held  that  the  magistrate  exceeded  his  authority 
in  finally  disposing  of  the  case — having  only  the  power  to  demand 
bail,  or  to  commit  in  default  of  giving  it — that,  by  the  act  of  March 
29,  1856,  justices  of  the  peace  are  empowered  to  fine  and  imprison 
only  when  the  party  has  pleaded  guilty. 

The  petitioners  were  accordingly  discharged. 


♦[Superior  Court  of  Cincinnati,  General  Term,  1858.]  225 

C.  TuFFLi  V.  The  Ohio  Lifk  Insurance  and  Trust  Co. 

For  opinion  in  this  case,  see  2  Disney,  121. 


♦[Superior  Court  of  Cincinnati,  Special  Term,  1858.]  226 

Alexander  McKenzie  v.  The  Washington  Life 
Insurance  Co. 

For  opinion  in  this  case,  see  2  Disney,  223. 


♦[Superior  Court  of  Cincinnati,  Special  Term,  1857.]  241 

Hall  &  Lindley  v.  The  Rising  Sun  Insurance  Co. 

For  opinion  in  this  case,  see  1  Disney,  308. 
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253  i^ASSAULT  AND  BATTERY. 

[  Hamilton  Common  Pleas  Court,  1868.  ] 

State  of  Ohio  v.  David  Levi. 

In  arriving  at  the  amount  of  punishment  to  be  given  for  beating  an  editor 
for  printing  a  libelous  article,  the  court  will  take  into  consideration  the 
provocation,  and  if  the  alleged  publication  be  low  and  vicious  and  a 
repetition  of  it  under  a  pretense  of  retraction,  the  court  will  be  jus- 
tified in  imposing  a  nominal  fine. 

Oliver,  J. 

The  case  of  '*  The  State  of  Ohio  v.  David  Levi,"  an  indictment 
for  assault  and  battery,  upon  a  local  editor  of  one  of  our  German 
dailies,  was  tried  in  the  common  pleas  court  at  the  present  term. 
The  facts  proved,  exhibit  a  case  of  almost  daily  occurrence  in  this 
and  other  large  cities — barring  the  flogging  of  the  editor-and  as  some 
difference  of  opinion  exists  as  to  the  best  mode  of  obtaining  redress 
when  onfe  is  libeled, (one  party  claiming  that  all  good  citizens  should 
seek  redress  through  the  courts,  as  pointed  out  by  law,  and  another 
that  the  plan  adopted  by  the  defendant  in  this  case,  or  something 
severer,  is  the  only  way  to  obtain  satisfaction,  and  deter  men  from 
p!  in  ting  slanders  of  their  fellow  men, )  and  as  a  new  '*  authority" 
was  offered  by  counsel,  and  to  some  extent  recognized  b  y  the  court, 
we  have  thought  the  case  of  sufficient  novelty  and  interest  to  war- 
rant us  in  appropriating  our  space  to  a  report  of  the  case  by  T. 
Shinkwin,  Esq.: 

The  defendant  entered  a  plea  of  guilty,  and  Judge  Oliver  hav- 
ing required  testimony  as  to  the  nature  of  the  assault,  several  wit- 
nesses were  examined. 

The  prosecuting  witness,  Charlps  Zielienski,  a  gentleman  of 
short  stature,  not  remarkable  for  physical  ponderosity,  described 
the  assault  as  a  very  severe  one,  perpetrated,  as  he  supposed,  with 
a  hard,  heavy  instrument.  It  took  place  on  the  7th  of  June,  on 
Vine  street,  over  the  canal.  Three  wounds  were  inflicted  upon  his 
head.  The  supposed  cause  was  the  publication  of  an  article  in  the 
German  Republican,  which  was,  in  part,  a  translation  of  an  article 
appearing  in  the  Gazette.  The  facts  came  to  his  knowledge  as 
matters  of  common  rumor,  and  he  regarded  them  as  true. 

Evidence  was  also  given  as  to  the  nature  of  the  wound.  None 
of  the  injuries  were  of  a  permanent  character. 

On  the  part  of  the  defense.  Judge  Spooner  read  a  translation  of 
the  article  published  on  the  31st  of  May  in  the  Republican,  of  which 
paper  the  said  Zielienski  was  the  local  editor.  The  article  was 
headed  **  Fortime  in  Play,  and  Misfortune  in  Marriage."  It  did  not 
mention  the  defendant  by  name,  but  was  broad  enough  and  sufiicient- 
ly  significant  in  its  details  to  leave  no  room  for  the  defendant  to 
doubt  that  the  **  cap"  was  intended  for  him.  It  spoke  of  him  as 
one  who  had  made  a  fortune  by  speculations  in  lotteries,  said  that 
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he  had  made  over  his  property  to  his  wife  to  elude  any  pursuit  on 
on  the  part  of  the  law  officers,  but  that  his  wife  afterward  asserted 
the  legal  right  to  the  property  herself,  and  had  manifested  a  par- 
tiality for  the  clerk  of  some  banking  establishment. 

Counsel  also  referred  to  an  article  published  in  the  same  paper 
on  the  first  of  June,  the  day  on  which  defendant  called  for  a  retraction 
of  the  first  article — the  second  article,  as  he  claimed,  being  in  sub- 
stance a  repetition  of  the  former.  The  attention  of  the  court  was  called 
by  the  counsel  to  Franklin's  satire  on  the  press,  in  an  article  in 
which  he  represented  the  press  as  a  court  of  judicature — and  speak- 
ing of  the  checks  necessary  to  be  *imposed,  in  an  article  254 
entitled  **  An  Account  of  the  Highest  Court  of  Judicature 
in  Pennsylvania,  viz:  The  Court  of  the  Press,"  Franklin  says  : 

'*  POWER  OF  THIS  COURT. 

"  It  may  receive  and  promulgate  accusations  of  all  kinds, 
against  all  persons  and  characters  among  the  citizens  of  the  state^ 
and  against  all  inferior  courts ;  and  may  judge,  sentence  and  con- 
demn to  infamy,  not  only  private  individuals,  but  public  bodies^ 
etc.,  with  or  without  inquiry  or  hearing,  at  the  court's  discretion. 

*      :it      *      *     • 

"OF  THE  CHECKS  PROPER   TO   BE   ESTABLISHED  AGAINST    THE 
ABUSES  OF   POWER  IN  THOSE   COURTS. 

'*  Hitherto  there  are  none.  But  since  so  much  has  been  writ- 
ten and  published  on  the  federal  constitution  ;  and  the  necessity  of 
checks  in  all  parts  of  good  government,  has  been  so  clearly  and 
learnedly  explained,  I  find  myself  so  far  enlightened  as  to  suspect 
some  check  may  be  proper  in  this  part  also;  but  I  have  been  at  a 
loss  to  imagine  any  that  may  not  be  construed  an  infringement  of 
the  sacred  liberty  of  the  press.  At  length,  however,  I  think  I  have 
found  one,  that  instead  of  diminishing  general  liberty,  shall  aug- 
ment it,  which  is  by  restoring  to  the  people  a  species  of  libertj',  of 
which  they  have  been  deprived  by  our  laws — I  mean  the  liberty  of 
the  cudgel!  In  the  rude  state  of  society,  prior  to  the  existence  of 
laws,  if  one  man  gave  another  ill  language,  the  affronted  person 
might  return  it  by  a  box  on  the  ear ;  and,  if  repeated,  by  a  good 
drubbing  :  and  this  without  offending  against  any  law;  but  now  the 
right  of  making  such  returns  is  denied,  and  they  are  punished  as 
breaches  ot  the  peace,  while  the  right  of  abusing  seems  to  remain 
in  full  force ;  the  laws  made  against  it  being  rendered  ineffectual 
by  the  liberty  of  the  press. 

'*  My  proposal  then  is  to  leave  the  liberty  of  the  press  un- 
touched to  be  exercised  in  its  full  extent,  force  and  vigor,  but  to 
assert  the  liberty  of  the  cudgel  to  go  with  it,  pari  passu, 

*'  Tnus,  my  fellow  citizens,  if  an  impudent  writer  attacks  your 
reputation,  dearer,  perhaps,  to  you  than  life,  and  puts  his  name  to 
the  charge,  you  may  go  to  him  as  openly  and  break  his  head.  If 
he  conceals  himself  behind  the  printer,  and  you  can  nevertheless 
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discover  who  he  is,  you  may,  in  like  manner,  waylay  him  in  the 
night,  attack  him  behind,  and  give  him  a  good  drubbing.  If  your 
adversary  hires  better  writers  than  himself  to  abuse  you  more  effect- 
ually, you  may  hire  as  many  porters  stronger  than  yourself,  to  as- 
sist you  in  giving  him  a  more  effectual  drubbing." 

When  a  man  of  such  remarkable  powers  of  mind  and  sense  of 
justice,  wrote  in  this  way,  what  was  to  be  expected  of  an  humble 
individual,  such  as  his  (Judge  S.'s )  client,  after  his  standing  and 
hope  in  the  community  had  been  stricken  dow^n  by  this  article  in 
the  Republican  ?  Could  he  resist  the  impulse  of  thrashing  a  man 
so  cowardly  as  to  publish  such  articles  to  the  world,  and  then  pro- 
pose to  swear  to  the  truth  of  ihem?  Was  not  the  assault  just  such 
a  one  as  any  man  would  deserve  who  should  slander  the  wife  of  an- 
other ?  He  (Judge  S. )  would  indorse  the  doctrine  of  Franklin,  and 
adopt  it  himself  if  necessary. 

Mr.  O^Connor — I  have  nothing  to  say  in  reply,  except  that 
I  think  Franklin  was  about  right  in  all  he  said. 

David  Levi,  the  defendant,  being  then  asked  if  he  had  any 
statement  to  make,  said  that  the  article  in  question  had  ruined  the 
reputation  of  his  family ;  and  as  the  paper  was  not  worth  anything, 
he  thought  the  only  way  to  right  himself  was  by  acting  as  he  did, 
after  they  had  declined  to  take  back  the  most  offensive  part  of  the 
publication. 

Levi  received  the  character  of  a  peaceful  citizen. 
255  *J*^^&^  Spooner — What  did  you  strike  him  with  ? 

Defendant — I  first  hit  him  with  my   fist,   and  then  two  or 
three  licks  with  a  cowhide. 

Judge  Oliver  said  there  were  some  things  which  provoke  even 
an  ordinary  good  citizen  to  commit  a  breach  of  the  peace.  The 
provocation  alleged  in  this  case  was  the  publication  of  newspaper 
articles,  which  the  less  they  were  repeated  or  heard  by  anybody,  the 
better.  The  defendant,  however,  was  not  here  as  a  test  of  the 
power  of  the  press,  or  to  be  acted  upon  with  reference  to  the  re- 
straining or  enlarging  of  that  power.  The  question  was  simply  one 
as  to  a  violation  of  the  criminal  code,  but  in  determining  how  far 
the  defendant  was  guilty,  they  might  consider  the  influences  under 
which  he  became  a  transgressor  of  the  law.  The  publication  was  one 
that  it  could  be  scarcely  said  indicated  a  regard  for  public  morals 
but  rather  evinced  a  delight  to  revel  in  publications  of  a  low  and 
vicious  character. 

The  defendant,  it  appears,  called  on  the  publishers,  and  stated 
he  felt  himself  and  family  aggrieved,  and  asked  a  retraction,  and  a 
supposed  retraction  ife  made,  but  with  a  repetition,  in  substance,  of 
what  was  before  stated,  after  a  *'  mild  and  polite  "  request  to  retract 
the  charge,  as  the  editor  himself  states.  In  such  a  state  of  case, 
something  might  have  resulted  more  than  an  assault  and  battery. 
An  assault  of  some  severity  was  made.  In  this  state  of  facts, 
though  the  court  felt  called  upon  t©  act  without  reference  to  the 
provocation,  as  the  state  of  mind  of  thp  accused  was  to  determine 
the  degree  of  his  guilt,  and  was  to  be  ascertained  througk  the  light 
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of  the  influences  under  which  he  acted.  The  sentence  was  that  the 
defendant  should  pay  a  fine  of  f  10. 

Judge  Carter  said  he  concurred  with  Judge  Oliver.  The  pun- 
ishment was  to  be  considered  as  merely  nominal.  The  fine  need 
not  be  paid. 

The  defendant  was  discharged. 


♦PARTNERSHIP— LIEN  FOR  DEBTS.  257 

[SHperior  Court  of  Cincinnati,  Special  Term,  1858.] 

Seibricht  v.  Rohrkasse  et  al. 

Where  a  party  retired  from  a  firm.  leavinj<  the  entire  partnership  property 
with  his  partner,  the  latter  giving  a  bond  conditioned  to  pay  all  the  part- 
nership debts,  and  afterward  misusing  the  assets,  whereby  the  security  of 
the  retiring  partner,  for  liability  to  the  creditors  was  being  destroyed  or 
impaired :  Ileld^  that  the  retiring  partner  has  no  lien  upon  the  property 
for  the  payment  of  the  partnership  debts,  which  can  be  enforced  in 
equity. 

6TORER,  J. 

We  have  already  considered  this  case  upon  demurrer.  The  al- 
legations in  the  petition  were,  that  the  plaintiff  had  been  a  partner 
with  Rohrkasse,  and,  on  the  dissolution  of  the  firm,  he  had  retired 
from  the  business,  leaving  the  entire  partnership  property  with 
Rhorkasse,  who  had  agreed  to  pay  all  the  partnership  debts.  Relief 
was  sought  on  the  ground  that  the  partner,  thus  taking  the  assets, 
was  mismanaging  the  same,  whereby  the  security  of  the  plaintiff, 
for  liability  to  the  creditors  would  be  either  destroyed  or  seriously 
impaired.  These  statements  being  admitted  by  the  demurrer,  we 
held  that  the  complainant  had  a  lien  upon  the  partnership  property, 
which  the  dissolution  merely  of  the  partnership  did  not  discharge, 
it  would  in  a  proper  case  still  be  enforced  in  equity.  On  the  prin- 
ciple decided  in  1  Sumner,  181,  Hoxie  v.  Carr ;  2  Paige,  400,  Deveau 
V.  Fowler ;  8  Summons,  599,  Warren  v.  Taylor,  we  overruled  the 
demurrer,  and  gave  the  defendant  leave  to  answer.  Answers  have 
since  been  filed,  and  affidavits  taken,  from  which  it  very  clearly  ap- 
pears that  the  complainant  disposed  of  his  interest  in  the  partner- 
ship property,  to  his  copartner,  for  the  amount,  or  nearly  so,  of  the 
money  he  had  invested  as  capital,  and  transferred  the  partnership 
property  to  him,  and  took  his  bond,  in  the  penal  sum  of  $7,000,  con- 
ditioned to  pay  all  the  partnership  debts. 

The  only  question  upon  this  state  of  fact  left  for  decision  is 
this :  Did  the  transfer  of  the  partnership  property  from  the  com- 
plainant to  Rohrkasse,  his  partner,  discharge  the  lien,  that  he  would 
otherwise  have  held  for  the  payment  of  the  partnership  debts?  It 
is  very  clear  that  the  right  of  the  fi»st  creditor  wholly  depends 
upon  the  lien  of  the  p^artners.     Thair  daim  upon  the  joint  property 
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can  only  be  worked  out  through  that  instrumentality.  If  no  lien 
exists,  or  if  none  was  reserved,  no  remedy  to  subject  the  joint 
partnership  exists.  In  6  Ves.,  125,  Ex  parte  Ruffin ;  11  ib,,  9,  Ex 
parte  Williams ;  Story  on  Partnership,  section  359 ;  21  Pa.  State 
Reports,  82,  Butcher's  Appeal ;  9  Gushing,  555,  Howe  et  al.  v.  Law- 
rence; 5  Ohio  St.,  508,  Miller  v.  Estill;  11  Ohio,  394,  Wilcox  v. 
Kellogg,  the  law,  as  we  find  it  there  established,  in  our  opinion, 
258  ^^^^^  ^^  further  *controversy,  and  requires  us  to  order  the  pre- 
liminary injunction  heretofore  granted  to  be  dissolved. 
We  are  thus  relieved  from  the  examination  of  the  other  ques- 
tions submitted  in  the  argument,  as  to  the  validity  of  judgments, 
the  sale  of  notes,  and  the  bona  fides  of  transfers,  subsequent  to  the 
dissolution.  Having  determined  the  case  upon  a  principle  that 
meets  us  at  the  threshold,  and  forbids  us  to  proceed,  we  are  not  dis- 
posed to  announce  our  judgment  upon  any  other  matter  in  contro- 
versy. We  conceive  this  to  be  the  proper  function  of  all  courts, 
and,  although  there  is  high  authority  for  judicial  obiter  dicta,  we 
are  not  disposed  to  follow  it. 

W.  B.  Probasco,   for  plaintiff. 
W.   C.   McDowell,  for  defendant. 


[Superior  Court  of  Cincinnati,  Special  Term,  1866.] 
R.  R.  McIlvaine  v.  M.  A.  Bradley  et  al. 
For  opinion  in  this  case,  see  1  Disney,  194. 


270  *[Superior  Court  of  Cincinnati,  Special  Term,  1857.] 

Daniel  Carney  v.  Timothy  Kirby  et  al. 

For  opinion  in  this  case,  see  1  Disney,  479. 
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MUNICIPAL  CORPORATIONS. 

[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Boeres  v.  City  of  Cincinnati. 

A  municipal  corporation  like  an  individual,  having  received  work  done,  and 
of  which  the  public  has  ever  since  received  the  benefit,  can  not  evade 
liability  for  payment  on  the  ground  that  the  work  was  not  done  according 
to  contract,  and  that  part  was  unauthorized. 

Action  to  recover  for  building  a  stone  wall,  and  furnishing 
materials,  upon  High  street. 

Answer — That  the  work  was  not  done  according  to  contract ; 
and  a  part  of  it  was  not  authorized  to  be  done. 

It  was  in  evidence  that  all  the  work  was  received  by  the  city 
authorities,  and  has  been  in  public  use  since  its  completion. 

Stoker.  J. 

Municipal  corporations,  like  individuals,  are  subject  to  all  the 
legal  implications  that  properly  follow  from  their  acts.  If  they 
received  the  benefit  of  a  contract,  not  originally  made  with  them, 
or  unathorized  by  them,  or  use  the  property  acquired  under  it,  such 
acts  create  a  corporate  liability.  (1  Pick.,  304,  Pro.  C.  Bridge  v. 
Gordon ;  lb,  373,  Epis.  So.  v.  Dedham ;  12  Wheaton,  64,  Bank  v. 
Dandridge;  16  S.  and  R.,  256.  Ridgeway  v.  B'k;  14  Johns.  118, 
Dunn  v.  Church.) 

Charles  Hilts,  for  plaintiff. 

Hart  &  Disney,  for  defendant. 


Digitized  by 


Google 


46  OHIO  DECISIONS. 


Vol.  II.  Hamilton  District  Court 


271  ^CORPORATIONS. 

[Hamilton  District  Court,  1858.] 

The  State  ex  rel,  S.  M.  Hart  v.  The  Cincinnati  Gas  Light 

AND  Coke  Co. 

Allowing  a  petition  to  be  filed  praying  that  the  charter  of  the  Cincinnati  Gas 
l^ight  and  Coke  Co.,  be  declared  void. 

In  the  Hamilton  county  district  court,  a  petition  has  been 
allowed  to  be  filed,  praying  that  the  charter  of  the  Cincinnati  Gas 
Light  and  Coke  Co.  shall  be  declared  void,  etc.  We  give  an  ab- 
stract of  the  petition. 

The  state  of  Ohio,  by  T.  A.  O'Connor,  prosecuting  attorney 
for  Hamilton  county,  on  the  relation  of  Samuel  M.  Hart,  solicitor 
for  the  city  of  Cincinnati,  states  that  the  defendant  is  a  corporation, 
etc.,  created  by  the  laws  of  the  state  of  Ohio,  by  incorporation 
act,  passed  April  3,  1837,  and  the  acts  amending  the  same;  that,  by 
the  terms  and  provisions  of  said  act,  defendant  was  empowered  to 
manufacture  and  sell  gas,  for  lighting  the  city  of  Cincinnati, 
streets,  buildings,  etc.,  (setting  forth  particular  rights,  privileges  of 
defendant,  etc.,)  that,  by  act  of  legislature,  passed  March  11,  1853, 
the  said  act  of  incorporation  was  so  altered  and  modified,  that  the 
city  council  of  said  city  was  authorized  and  empowered  to  regulate 
by  ordinance,  from  time  to  time,  the  price  which  defendants  should 
charge  for  any  gas  furnished  by  said  company  to  the  citizens,  public 
buildings,  etc..  and  that  the  company  should,  in  no  event,  charge 
more  for  any  gas  furnished  to  said  city  or  to  individuals,  than  the 
price  specified  by  ordinance  of  said  city  council,  that  a  neglect  to 
furni.sh  gas,  as  aforesaid,  in  conformity  to  such  acts  of  the  legisla- 
ture and  ordinance  of  said  council,  should  forfeit  all  rights  of  said 
company,  under  the  charter  by  which  it  has  been  established ;  that 
on  the  31st  of  August,  1853,  the  council,  in  pursuance  of  said  author- 
ity from  the  legislature,  passed  an  ordinance  regulating  the  price 
which  defendants  shall  charge  for  gas  furnished,  etc.,  whereby  it 
was  ordained  that,  from  and  after  the  1st  day  of  September,  1853, 
the  price  which  the  defendants  should  charge  consumers  for  gas 
shall  be  $2.25  for  each  thousand  cubic  feet,  and  no  more ;  that  the 
said  company  has  wholly  disregarded  the  requirements  and  obliga- 
tions imposed  upon  it  by  said  ordinance,  and  have  failed,  neglected 
and  refused  to  provide  gas  to  consumers,  as  aforesaid,  at  the  rate 
fixed  and  established  by  said  city  council,  and  have  wrongfully  and 
persistently  exacted  from  said  citizens  and  other  consumers,  at 
least  $2.50  for  each  and  every  thousand  cubic  feet  of  gas  consumed, 
etc.;  and  said  company  has  thereby  worked  a  forfeiture  of  its  cor- 
porate rights,  privileges  and  franchises.  Wherefore,  the  relator 
asks  judgment  that  said  company  be  excluded  from  all  corporate 
rights,  etc.,  and  said  corporation  dissolved. 
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Robert  McGregor,  Admr.,  etc.  v.  Ellis  &  Sturges,  et  al. 

For  opinion  in  this  case,  see  2  Disney,  286. 


^NATURALIZATION.  278 

[Hamilton  Probate  Court,  1868.] 

fANONYMOUS.  (Ex  parte  Downs) 
Probate  courts  in  Ohio  have  the  power  to  admit  aliens  to  citizenship. 

Hilton,  J. 

In  this  court  Judge  Hilton  announced  an  opinion  on  the  ques- 
tion as  to  the  authority  of  the  probate  court  to  naturalize  aliens. 
The  opinion  is,  in  substance,  as  follows  ; 

The  court  observed  that  it  has  never  had  any  doubt  of  its  juris- 
diction upon  this  subject.  The  right  was  exercised  by  our  prede- 
cessor. Questions  upon  this  subject  have  been  mooted;  and  we 
have  heard  it  questioned  whether  any  state  court  has  the  power  to 
naturalize,  aiming  thereby  to  remove  all  facilities  upon  this  subject, 
and  confine  it  to  the  courts  of  the  United  States.  But  this  power  of 
the  state  courts  is  well  settled.  (See  6  Cranch,  176,  ib,  420 ;  5  Leigh, 
743;  1  Hill  N.  Y. ,  141;  78  Barbour,  N.  Y.,444;  5  English  Ark.  Report  621) 

What  is  the  law  of  the  United  States  upon  this  subject?  Sec- 
tion 14  of  the  laws  of  the  United  States,  in  relation  to  the  naturali- 
zation of  aliens,  says :  "Every  court  of  record,  in  every  individual 
state,  having  common  law  jurisdiction,  and  a  seal  and  clerk,  or  pro- 
thonotary,  shall  be  considered  as  a  district  court  within  the  meaning 
of  the  naturalization  act ;  and  every  alien  who  may  have  been  nat- 
uralized in  any  such  court,  shall  enjoy  the  same  rights  and  privi- 
leges as  if  he  had  been  naturalized  in  a  district  or  circuit  court  of 
the  United  States." 

Has  the  probate  court  these  requisites  ? 

The  constitution  of  Ohio,  article  4,  section  7,  says;  **There 
shall  be  established  in  each  county  a  probate  court,  ivhich  shall  be  a 
court  of  record^  open  at  all  times,  and  holden  by  one  judge,  elected 
by  the  voters  of  the  county,  who  shall  hold  his  office  tor  the  term  of 
three  years,"  etc  ;  and  section  8  says:  The  probate  court  shall  have 
jurisdiction  of  probate  and  testamentary  matters,  the  appointment 
ot  administrators  and  guardians,  the  settlement  of  the  accounts  of 
executors,  administrators  and  guardians,  and  such  jurisdiction  in 
habeas  corpus,  the  issuing  of  marriage  licenses,  and  for  the  sale  of 

tThe  opinion  in  this  case  was  reversed  by  the  Hamilton  district  court,  see 
opinion,  posi. 
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lands  by  executors,  administrators  and  guardians,  and  such  other 
jurisdiction  in  any  county  or  counties,  as  may  be  provided  by  law." 

Here  is  given  to  this  court  exclusive  jurisdiction  in  certain 
matters,  and  it  may  have  such  other  jurisdiction  as  maybe  provided 
by  law.  It  is  true  that  it  is  a  court  of  limited  jurisdiction,  but  what 
Courtis  not?  Even  the  court  of  common  pleas  is  .so,  as  section  4, 
279  ^^'^ticle  4,  of  the  constitution  says:  *'The  jurisdiction  of  the 
courts  of  common  pleas,  and  of  the  judges  thereof,  shall  be  fixed 
by  law  ;'*  and  so  of  the  probate  court. 

It  is  clear  from  the  clause,  as  to  this  court,  that  it  is  a  court  of 
record.  But  does  it  exercise  common  law  jurisdiction  ?  Now,  what 
is  understood  by  common  law  jurisdiction,  is  certainly  a  court 
clothed  with  a  jurisdiction  recognized  by  the  common  law,  and  hav- 
ing its  origin  in  the  common  law.  This  is  a  term  that  can  have  re- 
ference only  to  the  ancient  origin  or  source  of  the  rule,  or  the  law 
of  the  particular  matter  in  question.  All  courts  in  this  country  are 
created  and  limited  by  the  constitution,  state  or  federal,  and  by  the 
statute  law,  and  hence  derive  their  authority  from  these  sources;  but 
they  are  only  considered  as  common  law  courts  when  the}^  are 
clothed  with  a  jurisdiction  recognized  as  of  common  law  origin. 
The  probate  court  is  vested  by  the  constitution  with  jurisdiction  in 
habeas  corpus,  etc.  This  is  a  common  law  writ,  and  so  recognized 
in  England,  although  its  exercise  may  be  regulated  by  statute  of 
parliament,  as  in  this  country,  it  is  regulated  by  the  legislatures. 
In  Blackstone's  Com.,  (B.  3,  137,)  where  this  whole  matter  is  dis- 
cussed we  find  this  pa.ssage : 

'*This  is  the  substance  of  that  great  and  important  statute, 
which  extends  only  to  the  case  of  commitment  for  such  criminal 
charge  as  can  produce  no  inconvenience  to  public  justice,  by  a 
temporary  enlargement  of  the  prisoner — all  other  cases  of  unjust 
punishment  being  lelt  to  the  habeas  corpus  at  common  law.  But  even 
upon  writs  at  the  common  law,  it  is  now  expected  by  the  court, 
agreeably  to  the  ancient  p  ecedents  and  the  spirit  of  the  act  of 
parliament,  that  the  writ  should  be  immediately  obeyed ;  by  which 
admirable  regulations,  judicial  as  well  as  parliamentary,  the  remedy 
is  now  complete  for  removing  the  injury  of  unjust  and  illegal  con- 
finement ;  '*  and  by  the  7ioie  to  the  above  it  will  be  perceived  that  all 
these  cases  of  unjust  impri.soiment  are  now  provided  by  statute  56, 
Geo.  Ill,  C.  100;  and  the  noie  further  adds :  "It  is  a  common  mis- 
take to  suppose  that  the  statute  of  Charles  II  enlarged  in  a  great 
degree  our  liberties,  and  forms  a  sort  of  epoch  in  their  history.  But, 
though  a  beneficial  enactment  and  eminently  remedial  in  many 
cases  of  illegal  imprisonment,  it  introduced  no  new  principal,  and 
conferred  no  new  right  upon  the  subject.  From  the  earliest  records 
of  the  English  law  no  freeman  could  be  detained  in  prison  except 
upon  a  criminal  charge  or  conviction,  or  for  a  civil  debt.  In  the 
former  case  it  was  always  in  his  power  to  demand  of  the  court  of 
King's  Bench  a  writ  of  habeas  corpus  ad  subjjciefidum''  etc.  From 
all  this  we  think  it  clear  that  the  writ  of  habeas  corpus  is  a  common 
law  writ,  and  confers  upon  the  court  exerci.sing  it,  as  is  generally 
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understood,  common  law  jurisdiction.  Some  courts  may  have  more 
and  some  less  of  this  jurisdiction,  but  the  more  or  less  does  not 
effect  the  principle.  The  jurisdiction  is  there;  and  it  being  also 
created  by  statute  makes  no  difference.  It  is  but  confirmatory,  and 
the  common  law  is  its  origin— the  source  of  the  writ  and  the  right. 

We  conceive  that  this  court  has  also  the  other  two  requisites  of 
the  law  of  the  United  States,  towit :  A  seal  and  a  clerk.  The  only 
real  doubt  that  has  ever  been  expressed  upon  this  subject  is,  whether 
this  court  has  a  clerk  ?  But  we  think  that  it  is  merely  a  peg  to 
hang  a  doubt  on.  The  constitution  of  Ohio  says,  (sec.  16,  article 
IV:)  *'The  general  assembly  may  authorize  the  judge  of  the  pro- 
bate court  to  perform  the  duties  of  the  clerk  of  his  court,  *under 
such  regulations  as  may  be  directed  by  law ;  *'  and  the  act  de-  ^qa 
fining  the  jurisdiction  and  regulating  the  practice  of  probate 
courts,  (Swan's  Statutes,  p.  748,  section  10,)  says:  "The  judges  of 
said  courts  shall  have  the  care  and  custody  of  all  files,  papers,  books 
and  records  belonging  to  the  probate  office,  and  are  hereby  author- 
ized to  perform  the  duties  of  clerks  of  their  own  courts.  Every 
probate  judge  shall  have  power  to  appoint  a  deputy  clerk  or  clerks, 
each  of  whom  shall,  previously  to  entering  upon  the  duties  of  his 
appointment,  take  an  oath  or  affirmation  faithfully  to  perform  all  his 
duties  as  deputy  clerk,  and,  when  so  qualified,  said  deputy  may  do 
and  perform  any  and  all  the  duties  appertaining  to  the  office  of  clerk 
of  said  court." 

We  apprehend  that  it  is  clear  from  this  that  the  duties  of  the 
judge  and  clerk  are  mentioned  as  distinct  functions  to  be  performed 
by  the  same  person.  Each  is  created  by  separate  and  distinct  pro- 
visions of  the  constitution  of  the  stale  and  of  the  law.  The  judge, 
besides  being  clerk  of  his  own  court,  has  power  to  create  deputies 
"to  perform  any  and  all  the  duties  appertaining  to  the  office  of  clerk 
of  said  court." 

If  this  were  not  so,  how  could  this  court  comply  with  the  law 
of  the  United  States  '^prescribing  the  mode  in  which  the  public  acts> 
records  and  judicial  proceedings  in  each  state  shall  be  authenticated 
so  as  to  take  effect  in  every  other  state?"  As,  for  instance,  the 
record  of  a  will,  so  as  to  be  used  in  evidence  or  recorded  in  another 
state;  the  most  important  record  that  can  be  authenticated,  and 
which  this  court  is  called  upon  every  day  to  perform?  The  law  of 
the  United  States,  upon  this  subject,  says : 

"Section  1.  That  the  records  and  judicial  proceedings  of  the 
courts  of  any  state  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  Stages,  by  the  attestation  of  the  clerk,  and  the 
seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certifi- 
cation of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  attestation  is  in  due  form."  This  is  done  every- 
where throughout  the  state,  first,  by  the  certificate  of  attestation  of 
the  record,  signed  as  "probate  judge  ex-qfflcio  clerk,"  and,  second, 
by  the  certificate  of  the  probate  judge  "that  the  above  attestation 
is  in  due  form,"  and  signed  as  "probate  judge."     Here  is  the  prac- 

4    W.  L.  G. 
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tical,  every-day  fact  of  different  and  distinct  acts  and  offices  per- 
formed by  the  same  person,  and  in  fulfillment  of  a  law  of  the  United 
States,  which  is  as  important  a  law  as  that  on  the  subject  of  natural- 
ization, and  the  validity  of  the  act,  as  judge  and  clerk,  never  dis- 
puted. It  is  clear  that  distinct  functions  performed  by  the  same 
person  is  a  common  and  ordinary  occurrence,  and  it  requires  no 
technical  straining  for  the  most  unlettered  to  apprehend  the  fact, 
from  his  daily  experience  and  observation  in  the  affairs  of  life ;  and 
such  is  the  case  in  the  probate  court — the  functions  of  judge  and 
clerk  are  real  and  distinct,  and  yet  required  bj'  law  to  be  performed 
by  the  same  person.  We  therefore  hold  that  this  court  is  a  court 
of  record,  having  common  law  jurisdiction,  with  a  seal  and  a  clerk, 
and,  therefore,  all  the  requisites  under  the  law  of  the  United  States 
to  naturalize  aliens.  If  this  court  is  incorrect,  or  any  person  is  ag- 
grieved, it  can  easily  be  tested  by  proceedings  of  quo  warranto,  to  be 
decided  by  the  supreme  court.     (Swan's  Stat.,  p.  783.) 

The  court  will  merely  state,  in  conclusion,  that  the  court  of  ap- 
peals of  Kentucky  has  just  decided  "that  the  city  court  of  Lexing- 
ton, having  common  law  jurisdiction,  though  limited,  may  grant 
naturalization." 

2Q|  *The  court  below%  in  that  case,  decided  the  contrary,  but  it 
was  taken  up  on  appeal,  and  the  court  of  appeals,  the  highest 
court  of  that  state,  decided  as  above  quoted  from  its  decision.  See 
the  case  of  Morgan  v.  Dudley,  decided  by  the  Kentucky  court  of  ap- 
peals. And  so  we  may  .say  of  the  probate  court — '*it  has  common 
law  jurisdiction,  though  limited."  This  court  is,  therefore,  clearly 
of  the  opinion  that  it  has  the  right,  and  that  it  is  its  duty  to  exercise 
the  jurisdiction  given.  We  found  the  exercise  of  this  duty  inaugu- 
rated by  our  predecessor,  after  the  most  careful  investigation  and 
consulation  with  other  judges  experienced  and  learned  in  the  law. 
As  there  had  been  no  authoritative  decision  on  the  subject,  we  con- 
ceived it  to  be  our  duty,  upon  coming  into  office,  to  follow  and  con- 
firm the  judgment  of  our  predecessor  in  this  regard,  and  to  afford 
this  facility  to  the  public,  the  court  being  always  in  session,  and 
having  the  necessary  time  and  leisure  to  exercise  the  strictest  scru 
tiny  in  this  important  function. 


289  [*Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

John  Hirsch  v.  Steamboat  Quaker  Citv. 

For  opinion  in  this  case,  see  2  Disney,  144. 
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[HauiiUon  Probate  Court,  1868.] 

Ex  Parte  Robinson. 

On  application  of  a  prisoner  accused  of  having  aided  and  abetted  another  in  a 
murder,  for  a  discharge  on  habeas  corpus^  on  the  ground  that  he  had  de- 
sired a  trial  before  the  end  of  the  term  ensuing  after  his  commitment, 
and  no  indictment  had  been  found  against  him  at  that  term,  the  applica- 
tion was  refused  on  the  ground  that  the  word  "  term  **  was,  in  criminal 
cases,  not  different  from  the  three  months'  term  provided  by  law,  although 
in  this  county  (Hamilton)  the  grand  jury  meet  every  month. 

Hilton,  J. 

J.  W.  Robinson  had  been  committed  from  the  police  court, 
some  weeks  ago,  on  a  charge  of  aiding  and  abetting  one  S.  Denny 
in  the  murder  of  Wm.  Terrill.  A  writ  of  habeas  corpus  was  sued 
out  by  Robinson,  and  it  was  alleged  that  he  was  illegally  detained, 
for  the  reason  that  a  session  of  the  grand  jury  having  intervened, 
and  no  bill  having  been  found  against  him,  his  continued  imprison- 
ment was  an  infringement  of  the  right  guaranteed  to  him  by  the 
Constitution  of  a  speedy  trial. 

It  was  further  urged  by  his  counsel  that  there  was  no  testi- 
mony to  flsten  the  crime  against  him  ;  and,  as  no  indictment  could, 
therefore,  oe  found,  he  must  remain  in  jail,  without  the  possibility 
of  a  trial,  unless  the  court  discharged  him. 

Counsel  referred  to  the  13th  section  of  the  practice  act  in  crim- 
inal cases,  which  provides  that  where  an  accused  party  desires  to 
be  brought  to  trial  before  the  end  of  the  term  next  ensuing  after 
his  or  her  commitment,  and  no  indictment  is  found  against  him  or 
her  at  that  term,  the  court  should  discharge  such  prisoner,  unless  it 
shall  appear  by  affidavit  that  the  witnesses  against  him  or  her  can- 
not be  produced  in  time,  or  there  is  strong  presumption  of  the  guilt 
of  the  prisoner. 

Mr.  Brown,  on  the  part  of  the  state,  said  that  the  accused 
could  not  be  discharged  on  habeas  corpus ,  unless  there  was  a  defect 
in  the  mittimus,  and  the  opposite  counsel  did  not  pretend  there 
was. 

Defendant's  counsel — No ;  but  it  has  served  its  day  and  gen- 
eration. The  principle  of  law  is,  that  where  a  grand  jury  has  in- 
tervened, unless  the  court  should  order  a  new  mittimus,  the  pris- 
oner shall  be  discharged. 

Mr.  Brown  then  proceeded  to  remark  that,  though  there  were 
monthly  sessions  of  the  grand  jury  in  this  county,  there  were  not 
monthly  terms  of  the  common  pleas  court — that  there  were  but 
four  terms  in  the  year,  and  that  the  May  term,  which  commenced 
on  the  second  Monday  in  May,  lasted  until  the  first  Monday  in 
November,  was,  in  the  eye  of  the  law,  an  entirety,  and,  therefore, 
it  was  urged  that  the  objection  as  to  this  prisoner's  illegal  detention 
could  not  be  made  until  that  time. 
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Defendant's  counsel  said  that  many  prisoners  against  whom 
bills  had  not  been  found  by  the  grand  jury,  had  already  been  dis- 
charged, and  that  the  prosecuting  attorney,  by  discharging  one  set 
of  men  and  holding  on  to  others,  did  not  fulfill  the  ends  of  justice, 
and  contended  that  the  legislature  had  discriminated  between  busi- 
ness of  a  .civil  nature  and  that  of  a  criminal  character — the  terms 
of  the  common  pleas  for  the  latter  being  concurrent  with  the  ses- 
sions of  the  grand  jury. 

Judge  Hilton  said  that,  no  doubt,  the  question  was  an  impor- 
tant one.  The  writ  of  habeas  corpus  secured  important  rights  to 
the  individual  when  there  was  a  proper  occasion  for  it — then  it  was 
truly  the  writ  of  liberty.  He  would  be  careful,  however,  not  to 
trespass  on  the  rights  or  jurisdiction  of  another  tribunal,  particu- 
larly on  a  point  where  that  tribunal  had  a  judicial  discretion  to  ex- 
ercise in  the  matter.  The  question  was  whether  J.  W.  Robinson 
was  illegally  detained,  and  the  only  evidence  presented  was  the 
2g2  mittimus.     *The  offense  charged  was  a  serious  one,  and  the 

interest  of  society  demanded  that  a  party  charged  with  it  should 
not  be  discharged  upon  light  grounds.  As  to  the  clause  in  the 
thirteenth  section  of  the  criminal  practice  act,  it,  no  doubt,  applied 
to  the  court  to  which  the  party  had  been  recognized,  and  which 
had  juristiction  at  the  time  of  the  offense.  It  was  rather  a  doubt- 
ful question  that  the  terms  should  be  monthly — the  letter  of  the 
law  states  they  shall  be  January,  May  and  October — antl  the  sec- 
tion, in  relation  to  the  monthly  session  of  the  grand  jury,  was  for 
the  convenience  of  this  county — differing  from  other  counties  of 
the  state,  only  because  of  its  large  population.  It  was,  therefore, 
for  the  convenience  of 'the  county,  and  not  for  the  prisoner  ;  and 
his  rights,  therefore,  in  relation  to  a  speedy  public  trial,  were  to  be 
measured  by  the  general  standard  throughout  the  state,  where  par- 
ties were  brought  to  trial  (in  most  counties)  only  every  three  or 
four  months. 

The  application  in  the  present  case  should  appeal  itself  to  the 
sound  discretion  of  the  common  pleas,  where  this  court  was  dis- 
posed to  let  it  remain  and  leave  the  responsibility  with  the  judges 
of  that  court. 

The  party  was  then  remanded. 
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Edward  Taylor  v.  John  M.  Secrist. 

For  opinion  in  this  case,  see  2  Disney,  299. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1858.]  3 1 0 

Spinning  &  Brown  v.  Tite  Ohio  Life  Insurance  Co.  et  al. 

For  opinion  in  this  case,  see  2  Disney,  H36. 


*JUSTICE  OF  THE  PEACE— ARREST.  314 

[Hamilton  Probate  Court,  1868.] 

Ex  Parte  Blank. 

1.  The  affidavit  for  arrest  after  judgment  before  a  justice,  (Justice's  Code,  sec- 

tion 26 ),  must  state  the  facts  justifying  the  belief  in  the  existence  of  the 
particulars  enumerated  in  section  20. 

2.  Where  the  affidavit  states  that  the  defendant  has  disposed  of  his  property 

with  intent  to  defraud  his  creditors,  and  put  the  money  in  his  pocket  ana 
was  about  to  leave  the  city  with  such  intent,  this  is  not  a  statement  of 
sufficient  facts  to  justify  the  conclusion  of  fraud. 

Hilton,  J. 

Anton  Blank  obtained  a  writ  of  habeas  corpus  from  the  probate 
court,  and  asked  to  be  discharged  from  custody. 

It  appears  that  the  firm  of  Moerlein  &  Windisch  recovered  a 
judgment  against  the  prisoner, before  F.  H.  Rowekanip,  Esq.,  J.  P., 
of  Cincinnati  township,  for  the  sum  of  $62.  After  the  judgment 
was  obtained,  the  plaintiffs  made  affidavit  under  section  26  of  the 
act  regulating  the  jurisdiction  of  justices  of  the  peace  in  civil  cases. 
The  affidavit  is,  in  substance,  that  the  account  was  for  beer  sold, 
and  that  defendant  had  disposed  of  his  property,  or  part  of  it,  with 
intent  to  defraud  his  creditors,  and  put  the  money  in  his  pocket, 
having  sold  his  coffee  house,  and  was  then  about  to  leave  the  city 
with  such  intent. 

It  was  contended  by  counsel  for  the  prisoner  that  the  affidavit 
was  not  sufficient  to  hold  the  paity  under  the  above  section,  there 
being  no  facts  stated  sufficient  to  justify  the  belief  in  the  allegations 
of  the  affidavit  as  to  his  intention  to  defraud  creditors. 

The  opposite  counsel  claimed  the  affidavit  was  sufficient,  and 
that  the  20th  section,  referred  to  in  the  26th,  had  reference  to  g.- 
cases  only  before  arrest ;  and  that  the  affidavit  anyhow  came 
♦within  the  requirements  of  the  section — also,  that  the  case  could 
not  be  reached  by  habeas  corpus. 
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Judge  Hilton  said  that  the  cases  in  which  it  had  been  hereto- 
fore  decided  that  the  court  could  not  take  jurisdiction  under  a  pro- 
ceeding of  this  character  where  there  was  error  on  the  record,  were 
cases  of  a  criminal  nature,  and  where  the  party  had  been  convicted 
by  a  court  of  final  jurisdiction. 

In  all  other  cases  of  illegal  imprisonment  there  was  a  remedy 
by  habeas  corpus,  where  the  facts  appeared  on  the  record.  The  pre- 
sent case  came  under  this  latter  clause.  The  26th  section  made  di- 
rect references  to  the  20th,  which  last  required  that  the  aflSdavit 
should  contain  a  statement  of  the  facts  claimed  to  justify  a  belief  in 
the  existence  of  one  or  more  of  th^  particulars.  Are  the  facts 
in  this  case  sufficient  to  jtistify  the  conclusion  of  fraud? 

The  fact  of  a  person  disposing  of  a  part  of  his  property,  was 
not  evidence  of  a  fraudulent  intent  without  some  further  facts. 
The  constitution  throws  a  shield  around  the  individual  of  which  he 
canrot  be  deprived,  unless  in  cases  of  fraud,  and  that  fraud  must  be 
afl&rmatively  established  beyond  a  reasonable  doubt  by  the  affi- 
davit. 

Stallo,  Andrews  &  McCook,  for  Moerlien  &  Windisch  ; 

J.  Flinn,  for  defendant. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Moses  Hess  v.  Henry  Feldkamp. 

For  opinion  in  this  case,  see  2  Disney,  332. 
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Harrison  v.  Owen  et  al.  Vol.  II. 

TAX  SALES. 

[Superior  Court  of  Cincinnati,  Special  Term,  1868.] 

William  Harrison  v.  Joseph  Owen  and  J.  Dan  Jones, 

Auditor. 

Where  plaintiff  had  sent  an  agent  to  pay  delinquent  taxes  on  his  real  estate, 
who  obtained  the  auditor's  receipt,  but  the  money  was  applied  on  prop- 
erty in  which  plaintiff  had  no  interest,  which  the  agent,  being  an  ignorant 
man,  did  not  discover  from  the  receipt,  in  consequence  of  which  the  prop- 
erty was  sold  .'or  taxes:  Held^  that  the  plaintijQT  may  maintain  an  action 
to  quiet  his  title  against  tl)e  purchaser  at  such  tax  sale.  The  auditor  is 
not  a  proper  party  to  such  action. 

The  plaintiff  alleges  that  he  is  in  possession  of  an  estate,  and 
seized-  of  the  legal  title ;  that  the  premises  *became  liable  to  ^ .  ^ 
the  payment  of  taxes  for  the  years  1854-5,  and  that  he  sent 
an  agent  who  paid  off  the  taxes  in  1855,  and  took  a  receipt  from 
the  auditor  of  the  county ;  that  in  1856-7,  upon  the  propert}-  be- 
coming delinquent  again,  he  paid  the  taxes  and  took  a  receipt,  sup- 
posing that  everything  was  properly  settled;  but  that  in  1858  he 
was  called  upon  by  Joseph  Owens,  who  claimed  to  have  purchased 
the  property  at  delinquent  sale,  for  non-payment  of  the  taxes  of 
1854-5.  The  plaintiff  alleges  that  he  offered  to  pay  Owens  the 
amount  paid  by  him.  but  that  the  latter  refused  to  accept  it,  and 
threatened  to  turn  him  out  of  possession.  The  plaintiff  now  asks 
to  have  his  title  quieted. 

A  demurrer  is  filed  on  behalf  of  Owens,  and  also  on  behalf  of 
the  auditor. 

Spbncer,  J. 

If  the  averments  are  true,  the  plaintiff  is  entitled  to  relief. 
If  he  had  paid  the  taxes,  and  the  treasurer  neglected  to  credit  the 
payment  on  the  books,  and  allowed  the  property  to  appear  on  the 
delinquent  list,  its  sale  was  contrary  to  law,  and  the  party  would, 
undoubtedly,  be  entitled  to  relief  in  that  state  of  case.  The  peti- 
tioner avers  that  this  agent  of  his  was  an  ignorant  man,  and  that  at 
the  time  he  took  the  receipt  for  the  payment  of  the  taxes,  it  ex- 
pressed other  property,  and  the  payment  was,  in  fact,  appropriated 
to  property  in  which  he  had  no  interest — so  that,  by  mistake,  the 
money  paid  on  these  particular  premises,  was  for  two  years  applied 
to  other  property.  Now,  this  was  as  well  the  mistake  of  the 
agent  of  the  state  as  of  the  other  party,  who  was  not  bound  to  take 
any  receipt  at  all.  If  his  payments  were  appropriated  to  the 
wrong  property,  he  would  be  entitled  to  relief  beyond  peradventure ; 
so  far  there  is  a  good  cause  of  action  set  forth  as  against  Owen. 

We  cannot  see  why  the  petition  was  filed  against  the  auditor; 
he  has  no  interest  in  the  property,  and  was,  undoubtedly,  an  im- 
proper party  to  the  action ;  as  to  him  it  should  be  dismissed,  and  b^ 
may  have  a  judgment  for  his  costs. 

Parker  &  Parker,  for  plaintiff. 

J.  G.  Douglass,  for  defendants. 
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318        *NATURALIZATION— PROBATE  COURT. 

[Hamilton  District  Court,  1858]. 

In  re  Martin  Downs. 

The  probata  court  is  a  court  of  ecclesiastical,  and  not  common  law  jurisdiction, 
and  is  not,  therefore,  such  a  court  as  the  act  of  congress  authorizes  to 
naturalize  aliens. 

We  gave  a  week  or  so  ago  the  decision  of  the  probate  court, 
(Judge  Hiltou,)  as  to  the  power  of  that  court  to  issue  naturalization 
papers ;  and  we  also  gave,  briefly,  the  substance  of  a  decision  upon 
the  question,  by  the  Hamilton  county  district  court  ante  :  278.  We 
now  give  a  more  perfect  statement  of  the  decision  of  the  latter 
court,  furnished  by  Judge  Swan,  who  was  oae  of  the  judges  upon 
the  bench,  at  the  hearing  of  the  application : 

The  question  as  to  the  right  of  the  probate  judge  to  issue 
naturalization  papers  was  before  the  Hamilton  county  district  court, 
on  the  application  of  Martin  Downs  for  certificate  of  naturalization. 
His  counsel,  Mr.  Crapsey,  presented  to  the  court  his  final  certificate 
received  from  the  probate  court  of  Hamilton  county.  The  ques- 
tion whether  the  application  should  be  heard  involved  the  inquiry 
whether  the  certificate  already  received  from  the  probate  court  was 
not  sufficient. 

Swan,  J.,  said — The  act  of  congress  provides  that  **every  court 
of  record,  in  any  individual  state  having  common  law  jurisdiction  and 
a  seal,  and  clerk  or  prothonotary,  shall  be  considered  a  district 
court,  within  the  meaning  of  the  naturalization  act,"  and  may 
naturalize  aliens. 

A  court  of  common  law  jurisdiction  takes  cognizance  of  trials 
of  fact  and  law  on  issues  between  suitors,  or  on  indict- 
ments or  information.  The  probate  of  wills,  the  issuing  of 
letters  of  administration,  and  settlement  of  the  estates  of  deceased 
perscms,  are  matters  not  belonging  to  common  law  jurisdiction,  but 
to  ecclesiastical  courts.  Incidental  jurisdiction,  such  as  issuing 
writs  of  habeas  corpus,  petition  for  dower,  and  partition  of  estate, 
does  not  change  the  probate  court  to  a  court  of  common  law  juris- 
diction, such  as  the  act  of  congress  contemplated.  A  court  of  re- 
cord, which  has  no  clerk,  must  itself,  necessarily,  ex  officio,  record 
its  proceedings  and  act  as  its  own  clerk.  If  the  probate  judge  ap- 
points a  deputy  clerk  but  still  remains  himself,  ex  officio,  the  clerk 
of  his  court,  it  may  be  doubted  whether,  in  the  sense  of  the  act  of 
congress,  the  probate  court  is  a  court  having  a  clerk.  Be  that  as  it 
may,  the  probate  court  is  a  court  of  ecclesiastical,  and  not  common 
law  jurisdiction,  and  is  not,  therefore,  such  a  court  as  the  act  of  con- 
gress authorizes  to  naturalize  aliens. 
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Kelly  V.  Adnir.  of  Wiseman.  Vol,  II. 

[•Superior  Court  of  Cincinnati,  Special  Term,  1858.]  332 

Spinning  &  Brown  v.  The  Ohio  Life  Insurance   Co.,  et  al. 

For  opinion  in  this  case,  see  2  Disney,  336,  341. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1858.]  334 

Richard  Mathers  v.  J.  B.  Ramsey  &  Co. 

For  opinion  in  this  case,  see  2  Disney,  334. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.]  337 

Spinning  &  Brown  v.  The  Ohio  Life  Insurance  Co.  et  al. 

For  opinion  in  this  case,  see  2  Disney,  336,  344. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.J  348 

Thomas  Dunlap  et  al  v.  Executor  of  John  A.  Wisemam  et  al. 

For  opinion  in  this  case,  see  2  Disney,  398. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Springer  and  Fries  v.  Edward  Wise  et  al. 

For  opinion  in  this  case,  see  2  Disney,  391. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1858.]  362 

Spinning  &  Brown  v.  The  Ohio  Life  Insurance  Co.  et  al. 

For  opinion  in  this  case,  see  2  Disney,  336,  354. 


[Superior  Court  of  Cincinnati,  General  Term,  1 868.]  369 

Eugene  Grasselli  v.  John  Lowden. 

For  opinion  in  this  case,  see  2  Disney,  323. 

This  case  ^as  affirmed  by  the  supreme  court.    See  opinion,  II  O.  S.,  349. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1858.]  374 

Spinning  &  Brown  v.  The  Ohio  Life  Insurance  Co.  et  al. 

For  opinion  in  this  case,  see  2  Disney,  336,  355. 


[♦Superior  Court  of  Cfecinnati,  Special  Term,  1858.]  385 

Thos.  Kelly  v.  Administrator  of  Wiseman. 

For  opinion  in  this  case,  see  2  Disney,  418. 

This  ease  was  cited  in  Robinson  v.  Haliiaway,  2  Dec.  R.,  581,  583,  s.  c.  4 
W.  L.  M.,  105, 108. 
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386  *OFFICE— FEES- 

[Hamilton  District  Court,  1868.] 

Wm.  G.  Halpin  V.  The  City  of  Cincinnati. 

1.  A  citizen  who  takes  upon  himself  the  burden  of  an  office,  can  recover  no 

fees  except  such  as  are  prescribed  by  law  or  ordinance.    Fees  are  a  sub- 
ject of  legislative  discretion  entirelj'. 

2.  If  no  compensation  is  attached  to  the  office,  he  can  recover  none,  although 

at  the  request  of  a  superior,  he  performs  services  not  obligatory  upon 
him. 

In  Error  to  Common  Pleas. 

This  case  was  first  tried  before  a  justice  of  the  peace,  who  ren- 
dered judgment  in  favor  of  plaintiff  for  the  sum  claimed.  The  de- 
fendant appealed  to  the  common  pleas  court,  and  that  court  gave 
judgment  for  the  defendant.  The  case  is  brought  here  by  petition 
in  error  filed  by  the  plaintiff,  Halpin. 

The  petitioner  states  that,  by  direction  of  the  city  civil  engi- 
«g«  neer,  he  *recorded  and  placed  in  the  possession  ot  said  oflScer, 
for  the  use  of  the  city  of  Cincinnati,  certain  field  notes  taken 
by  him,  while  engaged  in  his  occupation  as  surveyor,  for  part  of 
which  payment  has  been  made,  and  for  the  other  part  payment  has 
been  refused. 

The  defendant  files  an  answer,  and  says  "  that  at  the  time  of 
the  performance  of  the  work  and  labor  for  which  plaintiff  claims 
judgment,  the  said  plaintiff  was  city  surveyor  of  said  city,  and  was 
bound,  as  uch  surveyor,  to  perform  said  services,  work  and  labor, 
without  compensation.** 

The  counsel  for  plaintiff  argue  **  that  if  the  plaintiff  was  city 
surveyor,  it  would  not  follow  that  he  must  work  for  nothing,  especi- 
ally when  the  work  was  not  any  part  of  hie  duty  as  surveyor  ;  that 
there  were,  **'at  the  time  the  plaintiff  was  city  surveyor,  but  three 
sections  of  the  ordinance  regulating  the  oflSce  of  city  civil  engineer, 
which  had  any  application  to  the  city  surveyor — the  one  provided 
for  his  appointment  by  the  civil  engineer.  (Book  of  Ordinances  of 
1855,  page  214.)  Another  (p.  216,)  provides  for  his  duties;  and  the 
third  (page  217,)  provides  for  the  recording  of  all  plats,  field  nf)tes, 
etc.,  which  may  be  made  by  the  engineer,  assistant  or  city  surveyor, 
and  that  these  shall  be  the  property  of  the  city.  None  of  these  or- 
dinances provide  any  compensation  for  the  work  he  may  do  for  the 
city  itself,  nor  is  there  any  ordinance  or  resolution  of  council 
which  provides  that  any  services  he  may  render  to  the  city  are  to 
be  gratuitous.  W«  are  left,  therefore,  to  resort  to  the  former  cus- 
tom of  the  city,  in  such  cases,  or  to  the  general  principle  of  the  law. 
We  can  perceive  no  distinction  between  this  case  and  the  ordinary 
one  of  assumpsit  for  work  and  labor  performed  for  an  individual  at 
his  request,  and  without  any  special  contract  as  to  the  compensa- 
tion.    In  such  a  case  the  workman  proceeds  on  the  quantum  meruit ; 
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he  receives  the  fair  value  of  his  labor,  and  the  law,  in  every  such 
case,  presumes,  nothing  positively  to  the  contrary  appearing,  that 
such  was  the  contract  between  the  parties.  In  what  does  the  posi- 
tion of  the  city  of  Cincinnati  change  the  rights  of  the  parties,  or 
affect  the  claim  of  the  plaintiff  to  compensation  for  his  labor?  Is  it 
that  it  is  a  corporation  which  must  act  through  her  trustees  ?  She 
has  done  so.  She  authorized  the  civil  engineer  to  employ  the 
plaintiff  to  perform  all  the  duties  appertaining  to  the  office  or  duty 
of  city  surveyor.  Is  it  that  she  neglected  to  fix  a  salary  or  to  grad- 
uate the  fees  to  which  such  surveyor  should  be  entitled  ?  We  are 
not  to  be  prejudiced  by  her  neglect.  She  had  the  authority  from 
her  charter  to  employ  us,  or  another,  to  perform  this  labor ;  she 
exerted  this  authority  without  saying  anything  on  the  subject  of 
compensation,  and  has  thereby  left  herself  in  the  position  of  any 
natural  person  who  should  make  a  similar  contract  for  labor — she 
must  pay  the  fair  value  of  the  work  done ;  and  that  the  bill  is  a 
reasonable  one,  if  anything  is  to  be  paid  at  all,  is  tacitly  admitted, 
since  the  city  rests  itself  entirely  on  the  naked  proposition,  (to 
this  it  amounts,)  that  the  city  is,  in  no  case,  bound  to  pay  for  labor 
done  for  her,  and  at  her  request,  unless  a  special  contract  to  pay,, 
and  the  amount  to  be  paid  shall  have  been  previously  made  and 
ascertained  by  the  board  of  trustees." 

The  defendant's  counsel  argue  that  **  prior  to  the  passage  of 
the  ordinance  entitled  *  an  ordinance  to  create  the  office  of  civil  en- 
gineer/ the  city  surveyor  was  annually  elected  to  office  by  the 
suffrages  of  the  people,  and  received  a  salary  fixed  upon  by  the  city 
council."  The  office  was  created  and  regulated  by  ordinance  passed 
April  20,  A.  D.,  1828. 

*By  the  terms  of  the  ordinance  creating  the  office  of  civil  «gg 
engineer,  passed  March  19,  A.  D.,  1848,  the  ordinance  creating 
the  office  of  city  surveyor,  above  mentioned,  was  repealed,  and  all 
the  duties  and  authority  that  belonged  to  the  *' surveyor"  were 
transferred  to  the  "civil  engineer,"  and  the  office  of  surveyor  was 
abolished  ;  in  fact,  the  change  was  but  a  change  in  the  name,  as  the 
civil  engineer  is  now  what  the  city  sur\'eyor  was, 

"At  the  time  of  this  suit  being  instituted,  the  ordinance  of 
March  19,  A.  D.,  1848,  was  in  full  effect,  and  still  stands. 

"  This  ordinance  requires  the  civil  engineer  to  be  *  a  skilled 
surveyor,'  and  authorizes  him  to  appoint  an  assistant  civil  engineer, 
and  it  is  the  duty  of  the  *  civil  engineer  to  make  all  the  surveys,' 
etc.,  for  the  city.  The  offices  of  the  civil  engineer,  and  his  assistant 
civil  engineer,  are  salaried  offices. 

"  Section  4  of  this  ordinance  (page  214,  ordinance  1855,)  is  as 
follows:  '  Said  civil  engineer  may  appoint  an  assistant  surveyor,  to 
be  approved  by  the  city  council,  and  to  be  called  city  surveyor,  whose 
duty  it  shall  be,  under  the  direction  of  the  civil  engineer,  to  make 
surveys  of  private  property  for  such  compensation  as  may  be  agreed 
upon  with  the  owners ;  the  said  city  surveyor  shall  furnish  his  own 
instruments,  and  employ  his  own  assistants,  chain  carriers  and 
markers,  at  his  own  expense.' 


Digitized  by 


Google 


60  OHIO  DECISIONS. 


Vol.  II.  Hamilton   District  Court. 


"  The  ordinance  nowhere  contemplates  that  the  *city  surveyor' 
shall  act  or  do  labor  for  the  city ;  but,  on  the  contrary,  the  only 
duty  prescribed  to  him  is  *  to  make  surveys  of  private  property, 
for  such  compensation  as  may  be  agreed  upon  with  the  owners.* 
He  is  not  even  allowed  to  use  the  instruments  provided  by  the  city 
for  her  civil  engineer.  His  post  is  one  of  position  merely ;  it  singles 
him  out  as  the  surveyor  for  the  citizens.  The  civil  engineer  and 
his  assistant  civil  engineer  are  the  surveyors  for  the  city,  and  the 
ordinance  and  the  custom  recognize  none  other. 

'*  Any  individual  might  take  upon  himself  a  part  of  the  duties 
of  the  civil  engineer,  and,  with  equal  justice,  present  his  claim  to 
the  city  for  services  rendered.  The  city  is  not  bound  to  keep  on 
the  alert,  to  notice  whether  individuals  are  doing  the  work  of  her 
ofl&cers.  The  city  should  not  be  compelled  to  pay  twice  for  the 
same  work ;  she  has  paid  the  civil  engineer,  and  if  plaintiff  has  any 
claim,  it  is  against  the  engineer." 

Swan,  J. 

Held  by  the  Court,  (Swan  J.,  delivering  the  opinion.) — That  a 
citizen  who  takes  upon  himself  the  burden  of  an  office,  can  recover 
no  fees  except  such  as  are  prescribed  by  law  or  ordinance.  If  he 
does  not  like  the  burden,  he  may  resign — he  is  a  mere  volunteer ; 
there  is  no  implied  obligation  at  common  law  to  pay.  Fees  are  a 
subject  of  legislative  discretion  entirely. 

Judgment  of  common  pleas  affirmed. 

P.  McGroarty  and  J.  T.  Crapsey,  for  plaintiff". 

S.  M.  Hart  and  Wm.  Disney,  for  city. 
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PRACTICE— DEMURRER— MOTION. 

[Hamilton  District  Court,  1868.] 

Wm.  Heaver  v.  James  Beatty. 

A  petition  against  the  drawers  of  a  biU  by  one  who  paid  the  same  for  the 
honor  of  the  drawers,  averring  that  it  was  presented  to  the  drawee  for 
payment  (without  stating  when),  which  was  then  and  there  refused,  and 
then  and  there  protested,  if  the  allegations  of  time  are  indefinite  they 
should  have  been  objected  to  on  motion,  but  on  demurrer  the  petition  is 
sufficient. 

The  plaintiff  below  filed  his  petition  against  Wm.  Heaver  and 
A.  A.  Britton,  the  sheriff*  returning  as  to  the  latter  '*  Not  found  *' 

The  petition  states  **  that  the  defendants  were  partners,  under 
the  firm  name  ot  Heaver  &  Britton,  and  being  indebted  to  one  John 
M.  Bock,  of  the  city  of  New  Orleans,  said  defendants,  on 
the  29th  day  of  June,  A.  D.,  1853,  at  Cincinnati,  drew  on 
E.  Wood  Perry,  of  New  Orleans,  their  draft  (a  copy  of 
*which  is  attached,)  tor  the  sum  of  $121.25,  to  the  order  of  said  ^gg 
Bock  to  pay  their  indebtednees  to  him,  and  that  said  draft  was 
presented  by  said  Bock  to  said  Perry,  the  drawee,  for  payment,  and 
that  payment  of  the  same  was  then  and  there  by  him  refused,  and 
the  same  was  then  and  there  protested  for  non-payment ;  and  plaintiff" 
says  that  of  the  presentment  of  said  bill,  demand  of  payment,  and  re- 
fusal of  said  drawee  to  pay  the  same,  and  of  the  protest  thereof,  and 
payment  of  the  same  by  the  plaintiff"  for  the  honor  of  the  defendants, 
said  defendants  had  due  notice.  Plaintiff"  further  states,  that  upon 
the  refusal  of  said  Perry  to  pay  said  draft,  he  paid  the  amount  of 
said  draft,  then  under  protest,  to  said  John  M.  Bock,  on  the  5th  day 
of  August,  A.  D.,  1853,  for  the  honor  of  these  defendants, 
Heaver  &  Britton,  they  having  been  duly  notified  of  the  non-pay- 
ment and  protest  of  said  bill  as  aforesaid.  Plaintiff"  therefore  de- 
mands judgment. 

To  this  petition  the  defendant  (Heaver,)  demurred  generally, 
and  the  court,  on  hearing,  overruled  the  demurrer. 
^  The  petition,  it  will  be  observed,  states  that  the  bill  **  was  pre- 
sented to  the  drawee  for  payment,  (without  stating  when,)  and  that 
payment  was  then  and  there  "  by  him  refused — '*  then  and  there  pro- 
tested ;"  that  of  the  presentment,  demand,  refusal,  protest  and 
payment  by  the  plaintiff,  Beatty,  for  the  honor  of  the  defendant,  the 
latter  had  due  notice.    Payment  for  the  honor  of  defendant  is  averred. 

The  defendant's  counsel  argued  that  the  time  of  presentment, 
notice,  etc.,  were  not  specifically  stated  in  the  petition,  so  as  to  con- 
stitute a  cause  of  action. 
Swan,  J. 

Held,  by  this  court  (Swan,  J.,  delivering  the  opinion,)  that  the 
allegations  of  the  petition,  if  indefinite,  should  have  been  objected 
to  on  motion,  under  section  118  of  the  code  ;  but  on  demurrer  the 
petition  is  sufficient. 

Fox  &  Fox,  for  plaintiff  in  error. 

Strait  &  Hollister,  for  defendant  in  error. 


Digitized  by 


Google 


62  OHIO  DECISIONS. 


Vol.  II.  Hamilton  Probate  Court. 

FILING  ACCOUNTS  BY  ADMINISTRATORS. 

rHamilton  Probate  Court,  1858.] 

tTHE  State,  ex  rkl.  Pat.  McLaughlin,   v.  Robert  Moore, 
Admr.  of  John  McLaughlin,  Dec'd. 

An  administrator  can  be  required  to  file  his  first  account  before  the  expiration 
of  the  eighteen  months  after  the  date  of  his  bond. 

Hilton,  J. 

Judge  Hilton,  in  disposing  of  the  case,  said  the  citation  issued  in 
this  case,  was  upon  the  petition  aad  afl&davit  of  the  relator,  alleging 
that  he  is  a  brother  of  the  deceased,  who  died  intestate,  without  leaving 
widow  or  children,  and  that  he  and  a  sister,  resident  of  this  city,  are 
the  only  heirs  and  distributees  of  said  estate  ;  that  more  than  twelve 
months  have  elapsed  since  the  appointment  of  said  administrator ; 
that  there  are  no  debts  to  be  paid  ;  that  the  three  persons  still  owing 
the  estate  have  been  seen  and  that  there  is  a  desire  for  an  amicable  set- 
tlement, or  that  the  claims  may  be  compounded,  as  the  statute  di- 
rects. He  therefore  asks  to  have  the  estate  closed  up,  and,  as  a  pre- 
liminary to  that,  that  the  administrator  may  be  required  to  file  an 
account  of  his  administration  to  this  date. 

The  only  demand  now  made  of  the  administrator  is  that  he 
should  file  an  account.  It  is  objected  that  an  account  can  not  be  re- 
quired of  the  administrator  until  the  end  of  eighteen  m6nths  from  the 
time  of  his  giving  b  )nd,  (2d  October,  1857).  The  bond  is  for  $6,000. 
An  administrator,  in  law,  is  but  a  trustee,  administering  the  es- 
tate for  the  benefit  of  the  creditors  or  the  heirs  ;  and  in  the  absence 
of  any  statutory  provision,  it  is  clear  that  it  is  a  power  inherent  in 
the  court  that  appointed  him  at  any  time  to  call  him  to  an  account, 
upon  a  fair  showing,  by  a  party  interested,  of  the  expediency  or  ne- 
390  ^^^^^y  *^^  ^^^  CSLSG.  But  our  statute  is  not  silent  upon  this  sub- 
ject. Section  158  of  the  act  for  the  settlement  of  estates,  (Swan's 
Stat.,  p.  387,)  says  :  "  Every  executor  or  administrator  shall,  withift 
eighteen  months  after  having  giv^en  bond  for  the  discharge  of  bis 
trust,  render  his  first  account  of  his  administration  upon  oath,  and 
he  shall,  in  like  manner  render  such  further  accounts  of  his  admin- 
istration, from  time  to  time,  and  every  twelve  months  thereafter, 
and  also  at  stick  other  times  as  may  be  required  by  the  courts  until  the 
estate  shall  be  wholly  settled.*' 

The  construction  given  to  this  section  of  the  statute,  and  al- 
ways acted  on  in  this  court,  is,  that  the  administrator  is  required  to 
file  bis  account  current  within  eighteen  months  from  his  appoint- 
ment, and  every  twelve  months  thereafter,  until  the  estate  is  wholly 
settled,  without  the  motion  of  any  person  in  the  matter,  it  being 
peremptorj'^  vc^^vl  him  to  do  so  at  those  periods,  without  the  action 
of  the  court  or  any  other  person  in  the  premises  ;  and  if  he  fails  to  do 
so,  that  he  is  in  default  of  his  duty ;  and  this,  also,  has  been  the  con- 

tThe  order  in  this  case  was  reversed  by  the  court  of  common  pleas. 
See  opinion,  post.  68. 
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struction  by  the  court  of  common  pleas  when  that  court  had  jurisdic- 
tion of  probate  matters,  under  the  old  constitution.  But  the  law,  after 
making  this  ample  provision  for  future  accounts  alter  the  eighteen 
months,  goes  on  to  provide,  **  and  also  at  such  other  times  as  may 
be  required  by  the  court."  This  is  made  without  any  limit,  but,  of 
course,  subject  to  the  sound  judicial  discretion  of  the  court,  and  oc- 
curring after  making  provision  for  future  accounts,  clearly  indicates 
that  it  was  intended  to  apply  to  accounts  previous  to  the  eighteen 
months,  if  required  by  the  court,  upon  the  proper  showing  being 
made. 

Section  161  then  goes  on  to  provide  how  the  administrator 
may  be  compelled  to  render  his  account  as  provided  in  section  158, 
upon  the  application  of  a  party  interested,  and  on  failing  to  do  so, 
that  he  may  be  dealt  with  as  for  contempt.     (Section  51  and  52.) 

The  law  would  be  very  lame  and  impotent  if  such  provisions 
were  not  made,  or  if  the  p>ower  was  not  inherent  in  the.  court  by  the 
common  law  regulating  trusts.  What  security  would  there  be  to  de- 
tect unfaithful  administration  before  the  eighteen  months,  if  the  adr 
ministrator  was  to  have  it  all  his  own  way,  and  could  do  as  he 
pleased  previous  to  that  time  ?  Who  would  entrust  an  estate  to  an 
administrator,  or  go  on  his  bond,  if  such  was  the  case  ?  But  the  law 
further  confirms  this  view.  Section  13  of  said  act  (Swan,  p.  367) 
requires  that  the  administrator's  bond  shall  include  this  clause  :  "  To 
render  upon  oath  a  true  account  of  his  administration  within  eighteen 
months,  and  at  a)iy  other  time,  when  required  by  the  court  or  the 
law."  The  bond  in  this  case  includes  that  clause.  The  court, 
therefore,  has  no  doubt  as  to  the  right  of  petitioner  in  this  case  to  de- 
mand an  aecount.  As  to  whether  this  estate  can  be  fully  settled  at 
present,  that  will  be  a  matter  for  further  investigation  after  the  ac- 
count is  filed,  and  also  as  to  the  question  of  the  distribution  of  the 
estate  among  the  heirs. 

The  court  will,  however,  merely  state  that  section  97  of  said  act 
(Swan  Stat.,  379)  provides  that,  after  the  expiration  of  one  year  from 
the  publication  of  his  appointment,  the  administrator  or  executor 
**  may  proceed  to  pay  the  debts  due  from  the  estate.**  And  section 
98  says,  **  If  the  executor  or  administrator  shall  have  paid  away  in 
manner  aforesaid,  the  whole  of  the  estate  and  effects  of  the 
deceased,  before  notice  of  the  demand  of  any  other  creditor,  he 
shall  not  be  required  in  consequence  of  such  new  demand,  to 
represent  the  estate  insolvent,  but  may  plead  piene  administravit ; 
*and  upon  proving  such  pa3'ments,  he  shall  be  discharged."  ^gi 
And  so  in  this  case,  if  it  can  be  shown  that  the  claims  against 
the  estate  have  all  been  presented  to  the  administrator,  and  that 
there  is  no  probability  of  insolvency,  the  court  can  see  no  reason 
why  the  estate  should  not  be  distributed  to  the  proper  persons  be- 
fore the. expiration  of  the  eighteen  months,  as  by  the  above  provi- 
sion the  administrator  is  released  from  liability  for  all  payments 
after  the  twelve  months  have  expired,  and  if  there  should  any  other 
claim  arise,  the  heirs  would  be  individually  responsible  to  the  cred- 
itor to  the  amount  of  the  CvState  distributed  to  them. 
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The  court  will,  therefore,  require  the  administrator  to  file 
account  of  hi.s  administration  to  this  date,  at  such  reasonable  time 
as  may  be  convenient  to  him  to  do  so,  subject  to  the  further  order  of 
the  court  in  the  premises. 

W.  B.  Caldwell,  for  the  relator. 

P.  McGroarty,  for  the  administrator. 


JUSTICES  OF  THE  PEACE. 

[Washington  Common  Pleas  Court,  1858.] 

Wm.  Sharp  v.  Wm.  W.  Liddle. 

1.  It  is  error  in  a  justice  of  the  peace  to  proceed  to  the  trial  of  the  case  of  the 

plaintiff  when  he  does  not  appear  to  prosecute  it  at  the  time  set  for  trial. 
A  neglect  to  appear  is  an  abandonment  of  the  action  by  the  plaintiff,  and 
the  justice  can  only  render  a  judgment  of  non-suit  or  dismissal. 

2.  If  the  defendant  claims  to  try  a  set-off,  in  the  absence  of  the  plaintiff,  the 

record  must  show  that  such  set-off  was  filed  on  or  before  the  hour  fixed 
for  trial.  In  no  case  can  the  plaintifTs  or  defendant's  cause  of  action  be 
tried  by  the  adverse  party  when  he  fails  to  appear,  or  support  the  same 
by  proof. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  a  justice 
of  the  peace.  The  action  was  brought  by  the  said  Sharp  to  recover 
an  account  for  $7.90.  Summons  was  issued  on  the  24th  of  July, 
1858,  returnable  on  the  24th  of  July.  The  record  showed  the  fol- 
lowing entries : 

July  24,  A.  D.,  1858,  defendant  filed  a  set-off,  containing  two 
items,  one  for  $5,  and  one  for  $10. 

July  24,  A.  D.,  1858,  at  one  o'clock,  the  plaintiff  failed  to  ap- 
pear, that  being  the  time  set  for  trial ;  the  defendant  appeared,  and 
the  plaintiff  still  for  an  hour  failing  to  appear,  the  defendant  de- 
manded a  trial ;  trial  had ;  defendant  sworn,  and  thereupon  it  is 
considered  that  the  defendant  recover  against  the  plaintiff  the  sum 
of  $5  and  costs. 

Nash,  J. 

This  case  presents  a  question  twice  decided  by  the  court,  to- 
wit :  That  it  is  error  in  a  justice  to  proceed  to  the  trial  of  the  case 
of  the  plaintiff,  when  he  does  not  appear  to  prosecute  it  at  the  time 
set  for  trial.  A  neglect  to  appear  is  an  abandonment  of  the  action 
by  the  plaintiff,  and  the  justice  can  only  render  a  judgment  of 
non-suit  or  dismissal.  Nor  has  the  defendant  any  right  to  insist 
upon  a  trial  of  the  action  so  far  as  the  claim  of  the  plaintiff  is  con- 
cerned, when  the  plaintiff  fails  to  appear  and  prosecute  the  same. 
To  hold  otherwise  would  be  to  constitute  the  justice  as  the  agent  of 
the  plaintiff  to  try  his  case  for  him  in  his  absence. 

But  it  is  said  that  the  act  of  March  5,  A.  D.,  1856,  has  pre- 
scribed a  different  rule ;  it  must  be  very  emphatic  language,  which 
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will  deprive  a  plaintiff  of  the  right  to  abandon  his  action  by  failing 
to  appear  and  pro^cute  ft.  It  is  against  all  our  ideas  of  judicial 
proo^ings  to  permit  a  defendant  to  try  the  case  of  a  plaintiff  in  his 
absence,  and  when,  also  he  fails  to  appear  and  offer  proof  in  support 
of  the  same,  such  a  rule  would  enable  defendants  to  conclude  the 
rights  of  a  plaintiff,  when  the  plaintiff  did  not  see  fit  to  offer  any 
evidence  in  support  of  his  claim. 

Section  106,  as  modified  by  the  act  of  March  5.  A.  D.,  1868,  53 
Ohio  Statutes,  21,  provides  that,  **if  either  party  fail  to  appear  at  the 
return  day  of  the  summons,  or  fail  to  attend  at  the  time  *to  ^^^ 
which  a  trial  has  been  adjourned,  or  fail  to  make  the  necessary 
bill  of  particulars,  or  fail  in  the  proofs,  the  case  may  proceed  at  the 
request  of  the  adverse  party ;  and  in  all  cases  where  i.  set-off  or 
counterclaim  has  been  filed  before  the  dismissal  of  the  case  by  the 
plaintiff,  the  defendant  shall  have  the  right  of  proceeding  to  the 
trial  of  his  claim,  although  the  plaintiff  may  have  dismissed  his 
action." 

To  clear  the  question  of  any  uncertainty.  I  may  remark  that 
the  last  clause  provides  for  a  contingency,  where  the  plaintiff  comes 
and  enters  a  dismissal  of  his  action.  By  section  104,  the  plaintiff 
may  voluntarily  dismiss  his  action  before  it  is  finally  submitted ;  in 
such  a  case  the  defendant  has  a  right  to  have  tried  any  cause  of 
action  which  he  may  have  set  up  against  the  plaintiff  by  way  of 
set-off  or  counterclaim,  provided  the  same  is  filed  before  the  entry 
of  such  dismissal. 

In  this  case  there  has  been  no  such  dismissal ;  the  plaintiff 
simply  failed  to  appear,  and  hence  the  question  is  to  be  governed 
by  the  first  clause  in  section  105.  One  of  the  contingencies  there 
provided  for  is  where  a  plaintiff  fails  in  his  proof.  In  such  a  case 
the  cause  may  proceed  at  the  request  of  the  defendant.  What 
cause  is  here  left  to-  be  proceeded  in  ?  Not  the  cause  of  the  plain- 
tiff; that  cause  is  out  of  court  by  a  failure  on  his  part  to  prove  it; 
hence,  no  further  proceeding  can  be  had  in  reference  to  the  plain- 
tiff's course  of  action ;  and  if  this  is  the  true  construction  of  this 
clause,  it  must  be  the  construction  of  the  preceding  ones,  since  the 
right  to  proceed  is  the  same  in  each  and  all  of  the  cases  provided, 
for  if  the  plaintiff's  case  cannot  be  proceeded  in  after  he  had  failed 
in  his  proof,  no  more  can  it  be  proceeded  in  when  he  has  failed  to 
appear,  or  to  file  his  bill  of  particulars. 

If  the  cause  of  action  embraced  in  the  plaintiff's  suit  cannot 
be  proceeded  in,  or  tried  at  the  request  of  the  defendant,  when  he 
fails  to  appear,  or  in  his  proofs,  as  to  what  can  the  cause  be  pro- 
ceeded in  at  the  request  of  the  defendant  ?  In  every  action  there 
may  be  two  adverse  causes  of  action ;  that  of  the  plaintiff  against 
the  defendant,  and  that  of  the  defendant  against  the  plaintiff.  Now, 
if  either  party  fail  to  appear,  or  offer  evidence  in  support  of  his 
cause  of  action,  the  adverse  party  has  a  right  to  go  on  and  try  his 
cause  of  action.  In  this  case  the  plaintiff  failing  to  appear,  the 
defendant  had  a  right  to  insist   upon    the  trial  of   any  set-off  or 

5    W.  h.  G. 
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counterclaim  which  he  had,  in  due  time,  filed  in  the  action.  This 
due  time  must  be  on  or  before  the  hour  set  for  trial.  The  defend- 
ant cannot,  after  a  failure  by  the  plaintiff  to  appear,  file-  a  cause  of 
action,  since  the  failure  to  appear  put  an  end  to  the  action, 
so  that  there  is,  then,  no  action  pending,  to  which  any  set- 
off or  counterclaim  can  be  interposed. 

This  whole  section  provides  for  two  classes  of  cases — first,  when 
the  plaintiff  dismisses  his  action;  and,  secondly,  when  he  fails  to 
appear,  or  appearing,  fails  to  maintain  the  same  by  proof.  In 
either  of  these  contingencies,  the  defendant  has  a  right  to  insist 
upon  a  trial  of  his  set-off  or  counterclaim,  provided,  in  the  first 
case,  it  was  filed  before  the  entry  of  the  dismissal,  or  in  the  second 
case,  on  or  before  the  hour  set  for  trial ;  but  in  no  case  can  the 
plaintiff's  or  defendant's  cause**  of  action  1>e  'tned  by  -the  adverse 
party,  when  he  fails  to  appear,  or  fails  to  support  the  same  by  proof. 

In  this  case  the  record  show^  that  the  plaintiff  did  not  appear 
at  the  hour  fixed  for  trial ;  and  hence,  so  far  as  his  right  of  action 
was  concerned,  it  was  the  duty  of  the  justice  to  dismiss  the  action ; 
but  he  allowed  the  defendant  to  file  a  set-off,  and  then  proceeded  to 
393  *^^^  ^^^  cause,  without  having  first  nonsuited  the  plaintiff  ; 

nor  does  the  record  show  what  he  did  try,  nor  whether  the 
set-off  was  filed  on  or  before  the  hour  set  for  trial.  If  the 
defendant  claims  to  try  a  set-off,  in  the  absence  of  the  plaintiff,  the 
record  must  show  that  such  set-off  was  filed  on  or  before  the  hour 
fixed  for  trial.  This  record  only  shows  that  it  was  filed  on  the  24th, 
without  any  statement  of  the  hour  of  its  being  filed. 

The  record  ought  to  show  the  time  when  this  set-off  was  filed. 
The  entry  in  this  case  should  have  been  in  the  following  form  : 

July  24,  A.  D.  1858,  at  one  o'clock,  p.  m. — And  now  came  the 
said  defendant  and  filed  his  bill  of  particulars  in  the  words  and 

figures  following,  to- wit:     ;  and  thereupon,  the  said  plaintiff 

failing  to  appear  and  prosecute  his  action,  it  is  considered  that  the 
same  be  and  is  hereby  dismissed ;  and  thereupon,  at  the  request  of 
the  said  defendant,  I  proceeded  to  hear  and  try  the  cause  of  action 
set  up  by  said  defendant  against  the  plaintiff,  and,  after  hearing  the 
testimony,  do  find  that  the  said  plaintiff  does  owe  the  said  defendant, 

on  the  said  cause  of  action,  the  sum  of dollars  and cents. 

It  is,  therefore,  considered  that  said  defendant  recover  against  said 
plaintiff  the  sum  of  $ ,  together  with  his  costs,  taxed  to  $ . 

Such  an  entry  as  the  above  will  protect  the  rights  of  all.  The 
plaintiff  will  not  be  debarred  from  bringing  a  new  action,  and  the 
defendant  will  have  a  judgment  for  his  claim. 

The  judgment  in  this  case  is,  therefore  reversed,  and  cause  set 
for  trial  in  this  court. 

Green  &  Dawes,  for  plaintiff. 

Nye  &  Alban,  for  defendant. 
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♦[Superior  Court  of  Cincinnati,  Special  Term,  1858.]  404 

Elisha  Hathaway  v.  Henry  Lewis,  Admr.,  Etc. 

For  opinion  in  this  case,  see  2  Disney,  260. 


♦PRACTICE— SERVICE  ON  MINORS.  404 

[Hamilton  District  Court,  1858.] 

Reuben  Morse  v.  C.  W.  Grames  et  al. 

A  decree  of  foreclosure  having  been  given,  the  defendant,  the  mortgagor, 
appealed  to  the  district  court,  and  died  after  the  case  was  docketed.  His 
heirs  and  others,  some  oi  whom  were  minors,  were  made  parties.  Sum- 
mons issued  and  personally  served  on  the  minor  defendants  without 
stating  their  ages,  is  not  sufficient.  The  omission  to  state  the  i^s  raises 
no  presumption  that  they  were  over  fourteen.  The  better  practice  is  to 
state  the  age  in  the  petition,  and  it  should  also  be  stated  in  the  summons 
so  as  to  advise  the  officer  of  the  mode  of  serving  it. 

Appeal  from  Common  Pleas  Court. 

The  plaintiff  filed  his  petition  asking  judgment  for  $133.33,  and 
an  order  for  sale  of  premises  mortgaged  to  secure  the  debt.  The 
court  of  common  pleas  entered  a  decree  as  prayed  for.  The  defen- 
dant, Grames,  appealed  to  this  court.  After  the  case  was  docketed 
in  this  court,  the  defendant  and  mortgagor,  (Grames,)  died.  His 
death  was  suggested,  and  his  heirs  and  others  made  parties.  Some 
of  the  heirs  were  minors.  An  amended  petition  was  filed,  in  which 
it  is  stated  that  defendants  are  minors,  without  stating  their  ages. 
Writs  of  summons  were  issued  on  the  amended  petition,  and  service 
was  had  personally  on  defendants,  without  stating  their  respective 
ages. 

//e/d,  (Swan.  J.,  delivering  the  opinion.)  That  the  service  in 
this  case  is  not  sufficient.  The  petition  should  have  stated  the  age 
of  the  defendants;  at  all  events,  the  omission,  both  in  the  petition 
and  return  on  the  writ,  does  not  raise  any  presumption  that  the 
*minors  are  over  fourteen.  The  better  practice  is  to  state  the  -q- 
age  in  the  petition.  It  should  be  also  stated  in  the  summons, 
so  that  the  officer  may  be  advised  in  what  mode  he  must  serve  the 
process. 

John  S.  Nixon,  for  plaintiff;  E.  Woodruff,  for  defendants. 
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FILING  ACCOUNTS  BY  ADMINISTRATORS. 

[Hamilton  Common  Pleas  Court,  1858.] 

State  ex  rel  P.  McLaughlin,  v.  Robert  Moore,  Adm'r  of 
John  McLaughlin,  Dec'd. 

An  administrator  cannot  be   required  to  file  his   first  account   before  the 
expiration  of  the  eighteen  months  after  the  date  of  his  bond. 

Petition  in  Error  to  reverse  decision  of  probate  court,  order 
ing  the  administrator  to  file  his  first  account  previous  to  the  expira' 
tion  of  eighteen  months  from  time  of  his  appointment. 

Mallon,  J. 

In  deciding  the  case,  Judge  Mallon  said  that  the  probate  court 
was  given,  by  statute,  the  direction  and  control  of  administrators; 
but  this  direction  and  control  was  to  be  exercised  in  accordance 
with  the  law,  which  was  as  follows:  **Every  administrator  shall, 
within  eighteen  months  after  having  given  bond  for  the  discharge 
of  his  trust,  render  his  first  account  upon  oath;  and  he  shall,  in  like 
manner,  render  such  further  accounts,  from  time  to  time,  and  every 
twelve  months  thereafter,  and  also  at  such  other  times  as  may  be 
required  by  the  court,  until  the  estate  is  fully  settled  "  The  usual 
understanding,  and  the  court  believed  the  practice  always  has  been, 
to  allow  the  administrator  eighteen  months  within  which  to  file  his 
first  account.  But  it  is  argued,  in  this  case,  that  the  administrator 
has  given  a  bond  to  settle,  as  the  court  shall  direct  True,  he  has, 
but  the  court  must  observe  the  law  in  making  its  directions. 
Again,  it  is  said  the  probate  court  must  have  some  control  over  the 
administrator.  The  statute  provides  that  the  probate  court  may  re- 
move the  administrator  for  unfaithful  execution  of  his  trust.  (In 
this  case  it  is  claimed,  only,  that  as  one  of  the  heirs  has  come  here 
from  Nova  Scotia,  it  would  be  convecient  for  him  to  lake  home  the 
proceeds  of  the  estate.)  The  statute  also  provides  how  the  admin- 
istrator shall  proceed,  and  how  he  shall  be  proceeded  against.  If 
the  court  remove  him,  the  new  administrator  must  sue  on  the  bond. 
The  court  can  make  no  order,  nor  does  the  law  allowing  the  ad- 
ministrator to  pay  debts  after  one  year,  give  the  court  authority  to 
compel  the  administrator  to  distribute  to  the  heirs  within  one  year  ; 
that  statute  fixes  the  rights  of  creditors,  but  has  no  bearing  on  the 
question  here.  The  law  of  last  winter,  as  to  guardians,  evidently 
in  view  of  former  statutes,  and  the  practice  under  them,  provides 
that  the  court  may  enforce  return  of  inventories  and  accounts  from 
%yx^x6\zxis  ^X  \h^  prescribed  times ,  Upon  a  careful  reading  of  the 
foregoing  statute,  it  will  be  seen  that,  whatever  discretion  is  given 
to  the  probate  court,  it  is  to  accounts  to  be  filed  after  the  filing  of 
the  first  account.  Eighteen  months  is  given  absolutely,  and  after 
that  the  court  may  exercise  a  discretion,  in  view  of  the  condition  of 
the  estate,  as  to  the  further  and  other  accounts  than  the  first. 
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Upon  a  careful  examination  of  all  the  statutes,  the  court  had  no 
doubt  upon  the  proper  construction  of  this  statute.  It  gives  the  ad- 
ministrator eighteen  months  within  which  to  file  his  first  account; 
and  this  is  in  accordance  with  other  statutes  upon  the  duties  of  ad- 
ministrators, and  in  accordance  with  the  analogies  of  the  law. 
Another  question  was  whether  this  order  could  be  reversed  upon 
petition  in  error  ?*  Does  the  order  affect  a  substantial  right  ?  Upon 
error,  this  court  will  not  review  and  reverse  the  probate  court  -  ^g 
upon  matters  which  rest  in  the  discretion  of  the  probate 
court.  The  administrator  accepted  the  trust  with  a  view  to  the  law 
which  prescribed  his  duties.  He  assumed  the  trust  under  the  pro- 
visions of  the  law.  The  court  ought  not  to  impose  duties  upon  him, 
or  make  requirements  of  him  beyond  the  law.  Had  the  adminis- 
trator given  his  note  payable  in  eighteen  months,  payment  could 
not  be  enforced  in  twelve  months,  so,  if  the  statute  gives  him  eight- 
teen  months  within  which  to  file  his  first  account,  the  court  cannot 
compel  him  to  file  it  within  twelve  months,  nor  can  the  court  put 
in  jeopardy  his  bond,  by  making  such  an  order  upon  him.  If,  then^ 
it  is  lus  right  to  have  eighteen  months,  the  order  of  the  court  de- 
priving him  of  this  right,  so  secured  to  him  by  the  statute,  under 
which  he  took  upon  himself  this  trust,  is  an  order  affecting  a  sub- 
stantial  legal  right,  within  the  meaning  of  the  512th  section  of  the 
code. 

The  order  of  the  probate  court  will  be  reversed. 

P.  McGroarty,  for  administrator;  W.  B.  Caldwell,  for  the  heir. 
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ASSESSMENTS  FOR  IMPROVING  STREETS. 

[Washington  Common  Pleas  Court,  1858.] 

tBARNEY  MALOY  V.  ThK  CiTY  OF  MARIETTA. 

Section  116  of  "An  act  to  provide  for    the  organization  of  cities  and  incor- 
porated villages/'  is  unconstitutional  and  void. 

The  facts  in  this  case  are  as  follows:  In  1853  the  council  of 
Marietta  passed  several  ordinances  for  the  improvement  of  certain 
streets  therein,  and  provided  that  an  assessment  should  be  levied  up- 
on the  adjoining  lots  to  meet  the  expenses  oi  such  improvement. 
The  council  appointed  the  superintendent  of  streets  to  have  such 
improvements  made,  and  authorized  him  to  collect  such  assessments, 
and  pay  the  expenses  incurred  in  making  these  improvements.  He 
was  authorized  to  employ  hands  and  to  pay  them  out  of  the  funds, 
so,  by  said  assessments,  to  be  raised.  He  employed  hands,  col- 
lected a  portion  of  the  assessments,  and  paid  so  tar  as  such  col- 
lections would  go.  The  plaintiff  was  hired  by  Slid  street  superin- 
tendent under  such  orders,  and  he  perWrmed  the  labor  sued  for  in 
doing  work  on  said  improvements,  and  under  a  contract  with  said 
sireet  superintendent.  A  portion  of  the  persons  owning  lots  refused 
to  pay  the  assessments  made  on  them,  and  the  district  court  in  this 
county  held  that  the  same  'could  not  be  collected,  as  the  law  was  void 
under  which  the  same  were  made;  and  hence  no  further  moneys 
have  been  collected  so  as  to  pay  for  a  portion  of  the  work. 

Nash.  J. 

This  case  has  been  continued  for  several  terms,  under  the  ex- 
pectation that  questions  involved  in  it  would  be  found  settled  in 
certain  cases  to  be  reported.  The  case  involves  a  consideration  .of 
the  act  under  which  the  city  council  acted;  for  if  the  power  assumed 
to  be  exercised  was  never  constitutionally  granted,  then  the  defend- 
ant cannot  be  made  liable  for  work  performed  under  acts  which  were 
a  nullity.  The  agent  of  the  city  was  empowered  simply  to  spend 
the  amount  of  these  assessments,  not  to  contract  a  liability  for  la- 
bor against  the  city;  and  as  all  are  presumed  to  know  the  law,  each 
must  be  bound  by  that  law,  as  it  is  judicially  found  to  t  xist.  The 
power  here  granted  was  an  authority  to  expend  certain  sums  of 
money,  not  to  contract  debts  for  labor,  binding  on  the  corporation. 
If,  then,  the  city  had  no  power  to  make  such  assessments,  all  that 
was  done  under  these  acts  of  the  council  is  necessarily  void,  and 
hence  cannot  bind  the  city.  Whether  the  persons  composing  the 
council  are  personally  liable  for  the  work  performed  under  their 
direction  and  by  their  procurement,  is  a  question  not  now  before 
the  court. 

*The  act  for  the  organization  of  cities  and  villages,  (Swan 

St.,  985,  sec.,  116),  grants  power  to  the  council  of  any  city  or  vil- 
lage to  assess  and  collect  a  charge  on  the  owners  of  any  lots  or. 
jands  through  or  by  which  a  street,  alley  or  public  way  shall  pass, 

*This  case  was  reversed  by  the  supreme  court.    See  opinion,  11  O.  S.,  636. 
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for  defraying  the  expenses  of  constructing,  improving,  repairing  or 
lighting  the  same  in  -  proportion  to  the  front  feet,  or  the  taxable 
value  thereof.  To  the  grant  of  this  power  is  attached  no  limitation 
upon  the  amount  of  an  assessment  so  to  be  made.  The  constitution, 
article  13,  sec.,  16,  declares  that  the  general  assembly  shall  provide 
general  laws  for  the  organization  of  cities,  towns  and  villages,  and 
restrict  their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  credit  so  as  to  prevent  the  abuse  of  such 
power. 

The  statute  for  the  organization  of  cities  and  villages,  grants 
the  power  to  make  assessment,  but  nowhere  limits  or  restricts  the 
amount  of  this  assessment.  If  this  article  of  the  constitution  is  to 
have  any  effect  whatever,  then  the  Iegi>lature,  to  every  grant  of 
power  coming  within  its  terms,  must  fix  a  limit — some  limit  beyond 
which  a  city  or  village  cannot  go  in  its  taxation,  assessment,  etc. 
What  that  limit  shall  be  is  left  to  the  discretion  of  the  general  as- 
sembly ;  but  the  constitution  is  imperative  that  this  discretion  must 
be  exercised,  this  limit  be  declared.  It  was  designed  that  an  un- 
limited power  of  taxation  or  assessment  should  never  be  committed 
to  these  corporations ;  hence,  it  would  seem  clear  that  the  grant  of 
such  a  power  would  be  void,  unless  some  restriction  is  placed  upon 
its  exercise.  The  question  came  before  this  court  and  the  district 
court  in  this  county,  in  the  case  of  Slocomb  v.  City  of  Marietta ;  and 
both  courts  held  this  grant  void,  for  the  want  of  this  restriction 
upon  its  exercise.  This  case  went  to  the  supreme  court,  and  is  re- 
ported in  6  O.  S.,  471.  The  court  decide  the  case  upon  another 
ground,  and  conclude  their  opinion  by  saying  that  **  leaving  un- 
touched the  constitutional  question  presented  in  the  case,  we  hold 
that  the  defendant  in  error  was  not  entitled  to  recover.*'  This  case 
clearly  leaves  undecided  as  an  open  question,  the  constitutionality 
of  this  grant  of  power. 

But  in  the  case  of  Hill  v.  Higdon,  6  O.  S.,  243,  the  supreme 
court  had  this  section  under  consideration,  and  held  that  it  was 
constiiutiofial.  It  is  true  that  the  objection  now  presented  was  not 
presented  in  that  case,  and  is  not  alluded  to  in  the  opinion  of  the 
court.  The  right  to  grant  to  cities  such  a  power  would  hardly  seem 
a  debatable  question  ;  while  the  absence  of  all  restriction  upon  its 
exercise  appears  to  have  been  wholly  overlooked  in  that  case.  How, 
then,  does  the  law  stand  in  view  of  these  two  decisions  ? 

In  the  last  case,  the  court  do  not  refer  to  this  case  of  Hill  v. 
Higdon.  supra,  nowhere  intimate  a  suggestion  or  hint  that  the 
court  had  directly  passed  upon  the  validity  of  this  sec.  116 ;  and  in 
the  conclusion  of  the  opinion  in  Marietta  v.  Slocomb,  sui>ra,  the 
court  say  that  they  leave  untouched  the  constitutional  question  pre- 
sented in  that  case.  Now,  if  the  court  had  intended  to  reaffirm  the  de- 
cision in  Hill  V.  Higdon,  jw^rd', there  was  no  constitutional  question 
leave  untouched]  since,  by  that  decision,  this  very  assessment  power  to 
as  granted  in  sec.  116  was  declared  valid,  nor  would  there  have  been 
any  necessity  in  deciding  the  case  of  Marietta  v.  Slocomb,  supra^ 
on  a  ground  hunted  up  by  the  court,  and  not  presented  by  counsel, 
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as  I  am  informed,  if  the  court  had  designed  to  abide  by  the  decision 
in  Hill  V.  Higdon,  supra.  That  case,  if  followed,  controlled  the  case 
of  Marietta  v.  Slocomb, xi/^ra ,  but  the  court  do  not  even  allude  to  it, 
408  ^^^  decide  *this  case  on  other  grounds,  leaving  the  question  here 

presented  untouched.  The  decision  in  the  last  case  is  then  a 
virtual  overruling  of  the  conclusion  arrived  at  in  the  first ;  but  the 
court  seems  to  have  shrunk  from  the  manliness  of  admitting  that  in 
the  first  case  they  had  overlooked  the  only  real  objection  against  the 
constitutionality  of  sec.  116.  From  this  course  of  the  court  we  are 
left  to  draw  our  own  conclusions  as  to  what  the  court  means  by 
these  two  decisions  left  as  they  have  been ;  and  I  can  have  no  hesi- 
tation in  saying  that  the  second  decision  impliedly  overrules  the 
conclusion  of  the  first,  and  is  a  nwmive.pf^gaaa|t  strongly  implying 
the  unconstitutionality  of  such  a  |tfia^t  of  power,  unaccompanied 
with  any  restrictions  upon  its  exercise.  I  am,  therefore,  leit  free 
to  follow  my  own  opinion  as  well  as  that  of  the  district  court  in  this 
county,  in  holding  this  sec.  116  void,  and  all  acts  done  under  it 
equally  void  ;  and  hence  that  the  plaintiff  in  this  action  cannot  re- 
cover against  the  city  of  Marietta. 

Ewart  &  Loomis,  for  plaintiff. 

M.  Clarke,  for  defendant. 


[Superior  Court  of  Cincinnati,  Special  Term,  1868.] 

Ex  Parte  Bessie,  Everts. 

For  opinion  in  this  case,  see  2   Disney,  33. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1868.]  33 

Spinning  &  Brown  v.  Ohio  Life  Insurance  and  Trust  Co. 

For  opinion  in  this  case,  see  2  Disne^^  336,  364.    Cited  in  Longworth  and 
Anderson,  Exrs.  v.  McGrew,  2  Cincinnati  Superior  Court  Reports,  479. 


[*  Superior  Court  of  Cincinnati,  Special  Term,  1859.]  49 

Robert  C.  Hazelwood  v.  Admr.  of  Angeline  Parker. 

For  opinion  in  this  case,  see  2  Disney,  429.     Cited  in  Tanner  v.  Brown,  2 
Am.  Law  Record,  614,  617,  6  Dec.  R.,  112,  115. 
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*SALES— WARRANTY.  65 

[Superior  Court  of  Cincinnati,  General  Term,  1859.] 

H.  &  F.  WiTTE  V.  Shaffer  &  Leonard. 

On  the  sale  of  176  barrels  of  mess  beef,  the  jury  may  infer  from  brands  or 
marks  on  the  barrels  whether  the  brand  was  the  vendor's  own  or  another's, 
an  intention  to  affirm  its  truth,  and  relied  on  by  the  vendee,  constituting 
a  warranty.  Nor  is  this  inference  sufficiently  negatived  by  showing  that 
there  was  an  inspection  by  the  vendee  by  opening  some  of  the  barrels, 
for  the  inspection  may  have  been  only  partial,  on  account  of  the  vendee's 
reliance  upon  the  brand,  or  it  may  have  been  for  another  purpose,  as  to 
ascertain  the  size  of  the  pieces  or  strength  of  the  brine,  tt  is  for  the  jury 
to  draw  the  conclusion. 

Gholson,  J. 

This  case  comes  before  the  court  upon  the  question  whether 
the  judge  who  presided  at  the  trial  erred  in  refusing  a  new  trial. 
We  think  it  may  be  fairly  inferred,  from  the  pleadings  and  evidence, 
that  the  questions  really  submitted  to  the  jury  and  decided  by 
them,  were,  first,  whether  there  was  a  warranty  ot  the  quality  of 
176  barrels  of  mess  beef,  as  shown  mainly  by  the  fact  of  a  brand  or 
a  mark  on  the  barrels.  Second, — Whether,  if  such  a  warranty 
might,  ordinarily,  be  inferred,  from  making  and  exhibiting  a  brand 
or  mark  on  the  barrels,  it  was  negatived,  in  this  case,  by  showing 
that  there  had  been  an  inspection  of  the  beef,  by  opening  some  ot 
the  barrels.  The  jury  must  have  tound  affirmatively  as  to  the  first, 
and  negatively  as  to  the  second  question.  We  are  to  determine 
whether  such  finding  is  so  manilestly  contrary  to  the  evidence  as  to 
require  us  to  interfere,  not  only  with  their  decision,  but  with  that 
of  the  judge,  who  heard  i  he  evidence,  and,  therefore,  had  abetter 
opportunity  of  determining  as  to  its  sufficiency  than  we  can  possibly 
have. 

It  is  sometimes  a  little  difficult  to  distinguish  between  what  is 
termed  a  rule  of  law  and  a  conclusion  from  facts.  When  the  same 
effect  is  uniformly  given  to  certain  acts  or  declarations,  as  showing 
a  particular  intention,  the  finding  such  an  intention  is,  really,  per- 
haps, a  conclusion  of  fact,  though  the  uniformity  with  which  it  is 
done,  may  lead  to  considering  it  a  rule  of  law.  Now,  it  is  not  nec- 
essary to  decide  in  this  case  whether,  generally,  as  a  question  or 
presumption  of  law,  the  selling  an  article,  with  a  particular  brand  or 
mark,  is  an  affirmation  of  the  truth  of  what  is  stated,  or  is  usually 
understood  by  that  brand  or  mark.  It  may  or  may  not  be  so  under 
the  circumstances.  It  is,  however,  a  lact  or  circumstance,  which 
may  be  regarded  in  connection  with  others.  So,  whether  the  brand 
or  mark  was  the  vendor's  own,  or  that  of  another,  may  or  may  not 
be  a  sufficient  consideration  to  induce  the  conclusion  that  there  was 
an  intention  to  affirm  its  truth  or  correctness,  so  understood  by  the 
vendee,  and  on  which  he  relied,  thus  constituting  the  affirmation  a 
warranty.     But,  surely,  from  such  circumstances,  a  jury  may  justly 
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infer,  as  a  conclusion  of  fact   in  a  particular  case,  that  there   was 
such  an  intention.     This  we  do  not  understand  as  seriously  con- 
tested, in  the  absence  of  negative  circumstances. 
gg    The    circumstance    relied  on   to  negative    *the   inference  of 

an  intention  to  aflSrm  the  quality  of  the  article,  which  might 
otherwise  be  drawn,  is  that  there  was  an  inspection  or  examination. 
Here,  too,  we  think,  such  an  inspection  or  examination  may  or  may 
not,  under  the  circumstances,  be  sufficient  to  negative  the  inference. 
Indeed,  we  suppose  that,  in  this  case,  the  controversy  must  have 
hinged  upon  the  acts  and  declarations  of  the  parties,  at  the  time  of 
the  inspection  alleged  to  have  been  made,  and  subsequently ;  und, 
particularly  upon  the  circumstance  that  the  treaty  for  a  sale  was,  at 
that  time,  broken  oflF  upon  an  objection  .apparent  upon  the  mere 
view  of  the  article,  and  which  objection  may  have  prevented  a  more 
thorough  examination  into  its  quality.  The  jury  may  have  consid- 
ered that  the  sale  subsequently  made  was  really  wHthout  any  inspec- 
tion, and  that  the  vendee  confided  in  the  brand  of  the  manufacturer, 
without  renewing  and  completing  an  inspection,  which  would  other- 
wise have  been  more  thorough.  So  it  may  be  from  the  acts  and 
declarations  of  the  parties,  that  the  object  of  the  inspection  was  only 
to  ascertain  the  size  and  description  of  the  pieces  of  beef  put  into 
the  barrels,  and  not  the  quantity  of  salt,  or  strength  of  the  pickle. 

We  are  not  satisfied  that,  in  reference  to  their  conclusion  upon 
these  matters,  there  has  been  any  gross  and  manifest  error  on  the 
part  of  the  jury,  showing  a  degree  of  wrong  and  injustice  which  re- 
quires us  to  interfere.     The  judgment  will,  therefore,   be   affirmed. 

W.  B.  Caldwell,  for  plaintifEs. 
Fox  &  Fox,  for  defendants. 


[Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Dennistoun,  Wood  &  Co.  v.  Merchants'  Bank  of  Cleveland. 

For  opinion  in  this  case  see  2  Dec.  R.  24,  (1  Western  Law  Monthly  102), 
or  2  Disney,  62. 

Cited  in  Petit  v.  Hudson,  4  W.  L.  M.  434,438,  (2  Dec.  R.  660,  663). 
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♦DEVISE.  67 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Executors  of  Wm.  Nkff  v.  Devisees  of  Wm.  Neff. 

1.  Under  a  will  charging  upon  the  realty  the  sums  required  to  maintain  and 

educate  minor  children,  and  to  determine  the  amount  of  the  sums  :  Hefd^ 
that  it  is  proper  to  consider  the  amount  of  the  estate,  the  expectation  of 
the  devisees,  the  extent  and  the  manner  in  which  the  surviving  parent 
wishes  to  educate  them  The  sums  may  be  determ  ned  by  the  court  or 
referred  to  a  master  to  ascertain  and  report. 

2.  Where  a  provision  in  a  will  states  that  it  is  the  testator's  wish  and  direc- 

tion that  at  the  earliest  period  deemed  proper  by  his  executors,  any  real 
estate  whatever,  or  such  portions  as  they  judge  least  profitable,  might  be 
sold,  and  the  proceeds  divided,  except  such  portion  as  was  required  for 
certain  sons,  is  not  a  naked  authority,  but  a  trust. 

3.  In  such  C43e  the  executors  are  bound  to  sell  the  whole  estate  if  they  judge 

it  to  be  proper,  or  such  part  as  they  find  least  profitable,  especially  where 
the  rest  of  the  will  expresses  an  intention  to  divide,  not  the  realty,  but  its 
proceed*^.  If  the  executors  do  not  exercise  this  discretion  in  a  reasonable 
time,  the  devisees  would  be  entitled  to  relief  in  equity. 

Storer,  J. 

A  petition  is  filed  by  the  plaintiffs  to  obtain  a  judicial  construc- 
tion of  the  will  of  the  testator. 

The  will  in  substance  is  as  follows :  First. — After  the  payment 
of  all  his  lawful  debts,  all  the  remainder  of  his  estate,  real  and  per- 
sonal, in  Ohio  or  elsewhere,  he  gives  and  bequeathes  first  to  his 
wife,  E.  C.  Neff,  his  household  furniture  and  floods,  and  one-seventh 
of  the  whole  residue  of  the  estate,  as  her  complete  and  separate  por- 
tion, to  be  Owned,  enjoyed  and  controlled  by  her  in  lieu  of  dower. 

Second. — The  remaining  six-sevenths  of  the  whole  residue  of  his 
estate  to  be  divided  equally  among  the  six  osns,  each  one-seventh, 
to-wit :  Peter,  Wm.  C,  Richard  W..  Edward  W.  Sehon,  Montague 
Phelps  and  James  M.  W.  Neff,  subject  to  the  following  conditions 
and  limitations,  i,  /  ,  he  had  already  given  to  Peter  and  William 
$10,000  each,  which  were  charged  against  them,  and  are  to  be 
counted  in  the  *general  fund,  and  calculated  as  so  much  of  their  gg 
portion  paid  over;  to  Richard  Wayne  Neff,  the  testator  had 
also  made  advances  from  time  to  time,  and  which  were  charged  to 
him  on  the  testator's  boojcs,  which  sums  were  also  to  be  calculated 
against  him,  as  in  the  case  of  his  brothers,  Peter  and  William  Neff, 
and  adjusted  in  the  same  manner;  and  as  his  son  Richard  was 
young  and  inexperienced,  and  had  just  arrived  at  his  majority,  the 
executors  were  directed  to  retain  and  hold  in  trust  for  him  such  sum 
as  his  share  shall  amount  to,  and  invest  the  same  according  to  their 
best  discretion,  and  pay  over  to  him,  during  his  natural  life,  such 
annual  sum  as  they  may  deem  right  and  proper  under  all  the  cir- 
cumstances ;  said  sum  to  be  paid  quarter-yearly,  provided  that  the 
executors,  at  any  time  after  three  years  from  the  decease  of  the  tes- 
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tator,  might,  if  they  all  consented  and  thought  it  expedient,  pay 
over  to  the  cestui  que  trust  the  entire  seventh  part  of  the  estate.  In 
case  of  Richard's  death,  his  portion  was  to  be  equally  divided 
among  the  remaining  heirs. 

Third. — It  was  the  wish  of  the  testator  that  his  interest  in  the 
Cincinnati  Sugar  Refinery,  might  be  continued  under  the  then  mode 
in  which  it  was  conducted,  subject  always  to  the  decision  of  a  ma- 
jority of  his  executors. 

Fourth. — It  was  the  testator's  wish  and  direction  that,  at  the 
earliest  period  deemed  proper  by  his  executors,  any  real  estate 
wherever  situated,  or  such  portions  of  it  as  they  should  judge  to  be 
the  least  profitable  to  hold,  might  be  sold  and  the  proceeds  divided, 
except  such  portion  as  was  required  for  Richard  and  his  three  minor 
broiherrf. 

Fifth. — It  was  ihe  testator*s  wish  and  direction  that  his  execu- 
tors should  have  full  authority  to  elect  and  determine  upon  any  one 
of  his  minor  children  arriving  at  his  majority,  whether  the  portion 
due  to  him  should  be  paid  over  to  him  or  held  in  trust,  in  the  same 
manner,  and  subject  to  the  same  conditions  as  specified  in  the  case 
of  Richard  Wayne  NeflF ;  the  said  executors,  if  ihey  assume  the  trust, 
to  have  the  right  of  terminating  it.  The  guardian  of  the  minors  to 
hold  the  portions  due  to  them,  subject  to  the  decision  of  the  execu- 
tors, who  weie  constituted  trustees,  provided  a  trust  should  be 
created  undtr  this  provision  of  the  will. 

Sixth.— The  testator  appointed  N.  W.  Thomas,  J.  P.  Kilbreath 
and  E.  C.  Neff,  his  widow,  the  executors,  dispensing  with  any  bonds 
for  the  execution  of  any  trust  created  by  the  will. 

Seventh. — Mrs.  E.  C.  NeflF  is  appointed  the  guardian  of  the 
minor  children  by  a  codicil. 

It  is  first  declared,  that  in  order  to  avoid  all  ambiguity  in  the 
original  will,  **  as  to  actual  or  conditional  trusts  therein  created,  in 
respect  to  Richard  W.  NeflF,  and  his  minor  brothers,  the  executo  s  are 
appointed  trustees,  to  execute  the  game  without  security  being  re- 
quired from  them.'* 

In  the  second  place,  the  minor  htirs  shall  have  all  reasonable 
expenses  of  maintenance  and  education  defrayed  during  their  minor- 
ity by  tlie  executors  out  of  the  general  estate,  and  not  exclusively 
out  of  their  separate  portions. 

In  the  third  place,  in  case  any  of  the  sons  shall  die  before  the 
estate  was  divided,  and  a  distribution  thereof  had,  leaving  issue,  the 
share  belonging  to  him  shall  descend  to  such  issue.  If  there  be  no 
issue,  then  to  the  surviving  heirs. 

The  plaintiflfs  allege  that  they  are  in  doubt  as  to  the  legal  mean- 
ing of  some  of  the  provisions  in  the  will,  and  ask  that  their  duties  be 
defined,  and  the  course  to  be  pur-ued  pointed  out  by  our  decree, 
gg  *The  minor  defendants  answer  by  then*  guardians,  and  seek  the 
protections  of  the  court ;  the  other  defendants,  except  Peter 
NeflF  are  in  default ;  he  has  answered. 

Several  questions  have  been  presented  by  the  parties  for  us  to 
determine. 
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First — What  estate,  if  any,  is  vested  in  the  executors  by  these 
devises  ? 

The  only  devise,  conferring  a  general  power  to  sell,  is  the 
fourth.  This  does  not  vest  any  estate  in  the  executors,  but  gives 
an  authority  only  to  sell  the  real  property,  coupled  with  the  reser- 
vation, that  this  power  need  not  be  executed  unless  it  is  deemed  to 
be  expedient. 

There  has  been  much  diversity  of  opinion,  on  the 
question,  how  far  testamentary  words,  which  import  a 
mere  power  to  sell,  confer  a  trust  on  the  executors, 
or  invest  them  with  title.  Mr.  Hargrave  in  his  note  (Co. 
Lit .  113,  a.)  inclines  to  construe  such  a  devise  as  investing  a  fee, 
and  not  a  bare  authority  to  sell,  while  Sir  Edw.  Sugden  has  con* 
eluded,  from  an  examination  of  all  the  cases,  that  a  devise  of  land, 
to  be  sold  by  executors,  without  giving  to  them  an  estate,  will  con- 
fer a  power  only,  and  not  an  interest.     (1  Sugd.  on  Pow.  133,  6  ed.) 

It  is  said  by  Jarman,  (vol.  2,  p.  149,)  **  When  the  duty  imposed 
on  the  devisee  is  to  sell  or  convey  the  fee  simple,  he  is  held  to  take 
the  inheritancfiu  to  enable  hrni  to  comply  with  the  directions ;  "  but 
it  would  seem,  when  no  estate  was  devised,  but  an  authority  given 
merely  to  sell,  the  rule  would  be  different.  (lb.  251 ;  Powell  on 
Devises,  vol.  1,  243.) 

The  doctrine  held  by  Sugden  and  Powell  is  followed  in  Bergen 
V.  Bennett,  (1  Caines'  Cases  in  Error,  16,)  Jackson  v.  Schauber,  (7 
Cowan,  187,)  and  aflSrmed  by  Chancellor  Kent,  (4  Com.  320,  in 
notes.) 

Our  own  court  decided,  in  Taylor,  et  al.,  v.  Galloway,  1  O., 
232,  that  ''  if  land  is  devised  to  be  sold  by  executors,  it  is  a  naked 
authority  only,  not  coupled  with  an  interest."  So,  also,  in  Wiles 
v.'Cowper  et  al.,  20  O.,  124. 

But  when  a  trust  is  created,  and  a  power  given  to  the  trustee, 
which  it  is  his  duty  to  execute,  he  is  considered  a  trustee  of  the 
power,  and  not  as  having  discretion  to  execute  it  or  not.     (lb.  150.) 

These  decisions  affirm  the  general  rule,  and  very  clearly  indi- 
cate the  true  distinction  between  a  devise  of  the  estate,  to  be  sold 
and  conveyed,  and  a  simple  authority  conferred  on  the  executors  to 
dispose  of  the  property. 

In  Dabney  v.  Manning  et  al.,  3  O.,  325,  where  the  testator 
directed  his  executors  whenever,  in  their  opinion,  sale  could  be 
made  to  good  advantage,  to  sell  the  real  estate,  and  devised  the  pro- 
ceeds to  be  distributed  to  his  children  as  they  became  of  age,  it  was 
held  the  devise  was  a  power  connected  with  a  trust,  and  the  execu- 
tor was  entitled  to  the  possession  of  the  land. 

So  in  Brewster  v.  Benedict  et  al.,  14  O.,  368,  by  the  directions 
of  a  will,  real  estate  was  to  be  disposed  of  and  converted  into 
money,  and  the  court  held  that,  in  equity,  it  should  be  considered  as 
money. 

If  we  apply  the  rule  thus  stated  to  the  claim  before  us,  it  would 
seem  to  be  obvious  what  construction  should  be  given  to  this  de- 
vise.    The  testator  declares  his  wish  and  direction  to  be,  that,  at 
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the  earliest  period  at  which  his  executors  might  deem  it  proper,  his 
real  estate,  wherever  situated,  or  such  portions  of  it  as  they  may 
judge  to  be  the  least  profitable  to  be  held,  might  be  sold,  and  the 
proceeds  divided,  except  such  portions  as  are  required  by  the  second 
clause  to  be  retained  by  the  executors  for  Richard  W.  NeflF,  and,  by 
--J      the  fifth  clause,  for  *his  sons,  Montague,  Edwin  and  James. 

A  trust,  we  hold,  is  created  by  this  devise,  and  the  executors 
are  bound  thereby  to  sell  the  whole  estate  if  they  judge  it  to  be 
proper,  or  such  part  of  it  as  they  find  to  be  the  least  profitable,  at 
the  earliest  period.  A  duty  is  thus  imposed,  which  they  alone  must 
determine,  when  and  how  it  shall  be  performed,  subject,  neverthe- 
less, to  the  ultimate  control  of  the  proper  court,  to  restrain  impru- 
dent action,  or  hasten  the  tardy  execution  of  their  trust.  This 
opinion  is  strengthened  by  an  examination  of  the  several  clauses  of 
the  will,  which  very  clearly  indicate,  we  think,  the  testator's  inten- 
tion, that  the  proceeds  of  his  estate  should  be  divided,  not  the  realty 
itself.  The  executors  are  directed  to  pay  over  to  the  devisees  their 
several  portions,  and  hold  those  which  belong  to  the  minors,  in 
trust,  to  be  appropriated  in  such  sums,  and  at  such  periods  as  they 
may  deem  proper,  under  the  peculiar  circumstances  of  each  case, 
retaining  the  principal  sum  in  trust,  best  investing  the  same  accord- 
ing to  their  discretion. 

This  direction  is  incompatible  with  the  partitions  of  the  estate 
in  specie,  as  such  a  step  would  defeat  the  testator's  object,  and  take 
from  the  ^trustees  the  power  to  hold  for  the  cestui  que  trusts,  the 
shares  belonging  to  them  in  severalty. 

But  the  discretion  vested  in  the  executors  must  be  exercised  in 
a  reasonable  time,  and  a  failure  on  their  part  to  act.  will  authorize 
the  devisees  entitled  to  the  absolute  division  of  their  several  por- 
tions, to  ask  relief  in  equity.  A  proper  application  for  that  purpose 
would  result  in  an  order  requiring  a  sale  to  be  made,  and  the  terms 
of  payment  would  be  determined  by  decree. 

Upon  the  facts  submitted  to  us,  we  are  satisfied  the  executors 
should  at  once  proceed  to  sell  the  real  estate,  and  close  up  the  trusts 
confided  to  them,  so  far  as  the  devisees,  whose  shares  are  not  sub- 
ject to  any  condition  or  reservation,  are  concerned.  We  think  the 
whole  property  should  be  sold,  as  a  practical  division,  equivalent  to 
a  partition,  will  thereby  be  effected.  It  is  probable  the  interests  of 
all  the  devisees  might  be  promoted,  if  some  particular  portions  of 
the  realty  should  be  reserved  from  immediate  sale ;  but  when  the 
charges  upon  real  propertv  are  considered,  the  yearly  taxes,  im- 
provements, repairs,  loss  of  rents,  and  other  expenditures,  it  appears 
to  us,  that  a  sale  of  the  entire  realty  should  now  be  made. 

This  opinion  is  strengthened  by  the  fact  that  the  property  can 
be  appraised,  and  the  devisees  may  be  allowed  to  take  such  parts  of 
it  at  the  valuation  as  will  equal  their  distributive  shares,  or  may.  at 
their  option,  compete  with  each  other  in  bidding  at  a  public  sale. 

The  devisees  who  are  of  age,  including  the  widow,  should  not 
be  postponed  to  a  longer  period.  They  are  in  a  situation  to  require, 
and   can   better   enjoy   the  use  of  their  several  shares  now  than 
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hereafter ,  and  the  executors  should  not  be  required  or  permitted  to 
eontinue  to  execute  the  general  trust  any  longer  than  is  legally 
necessary.  They  will  have  enough  on  their  hands  after  the  devi- 
sees are  paid,  in  the  fulfillment  of  their  duties,  as  to  the  investment 
and  expenditure  of  the  portions  due  to  Richard  and  the  minor  chil- 
dren. We  cannot,  we  think,  require  them  to  do  more,  and  shall, 
accordingly,  relieve  them  of  a  part,  at  least,  of  their  responsibility. 

It  is  asked  whether  the  devisees  may  not,  by  consent,  waive  the 
provisions  of  the  will,  and  have  partition  of  the  land?  We  suppose 
such  a  course  might  be  adopted  if  all  the  children  were  of  age,  and  had 
the  power  to  assent.  *But  it  is  difficult  to  understand  how  the  - . 
trusts,  specific  in  their  nature,  to  which  are  annexed  important 
conditions,  imposed  by  a  father's  solicitude  for  his  children's  welfare, 
can  be  destroyed  by  the  cestui  que  trusts.  It  is  obvious  the  testa- 
tor's requests,  directing  how  their  portions  should  be  expended  and 
controlled,  would  be  totally  disregarded  by  setting  apart  the  realty 
to  each  devisee. 

The  purpose  of  the  testator  seems  to  us  so  clear,  that  we  can- 
not come  to  any  other  conclusion  than  that,  to  give  effect  to  his 
intentions,  we  must  require  the  property  to  be  sold. 

If,  however,  there  was  no  special  trust  created,  but  a  mere 
power  to  sell,  at  the  discretion  of  the  executors,  there  could  not  be 
a  change  of  the  personalty  to  the  realty,  and  a  consequent  parti- 
tion of  the  property,  as  the  parties  interested  have  not  the  capacity 
to  make  the  election.  Some  of  them  are  minors,  and  we  have 
no  power  to  decree  an  election,  nor  can  their  guardians  be  per- 
mitted to  assent  for  them.  There  could,  then,  be  no  conversion 
upon  legal  principles. 

Thirdly — The  executors  ask  us  to  advise  them  if  they  can  dis- 
tribute the  personal  property  while  a  suit  against  the  estate  is 
pending  in  which  a  large  sura  is  claimed  to  be  due  ? 

If  there  is  any  doubt  about  the  solvency  of  the  estate,  there 
could  not,  with  safety  to  the  executors,  be  such  distribution ;  but  if 
the  assets  are  sufficient  to  discharge  the  debts,  and  the  amount 
demanded  in  the  action  alluded  to,  it  is  not  probable  will  be  recov- 
ered, or  if  any  recovery  is  had,  it  must  be  for  a  much  smaller  sum, 
the  executors  may  protect  themselves  by  retaining  a  reasonable  sum 
to  provide  for  all  contingencies. 

The  residue  of  the  personalty  may  then  be  distributed  among 
the  several  devisees,  as  provided  for  by  the  will,  and,  if  necessary,  a 
guaranty  may  be  icquired  to  refund,  if  the  sums  then  paid  should 
be  afterward  found  necessary  to  liquidate  the  testator's  debts.  But 
as  the  executors  will  always  have  sufficient  security  in  their  hands, 
in  the  proceeds  of  the  real  estate,  no  such  special  guaranty  will 
probable  be  necessary.  It  is  proper  here  to  remark  that,  because 
the  testator  requires  the  advancements  he  had  made  to  his  sons 
Peter,  William  and  Richard,  to  be  charged  to  them,  as  a  part  of 
their  distributive  shares,  under  his  will,  the  executors  are  not  there- 
by permitted  to  postpone  a  division  of  the  personalty  until  the 
other  devisees  have  received,  severally,  an  amount   equal   to  their 
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advancements.  This  would  be  inequitable  and  unjuti.  The  object 
of  the  testator  can  be  very  readily  reached,  if  these,  advances  are 
charged  to  each  devisee  as  a  part  of  his  several  share. 

Fourthly — A  question  has  been  made  as  to  the  sums  required 
for  the  maintenance  and  education  of  the  minor  children.  The  will 
provides  that  the  amount  necessary  for  these  purposes  should  be 
charged  upon  the  whole  estate  ;  and  this  is  but  right  between  the 
children,  as  those  who  have  arrived  at  their  majority  had  been,  up 
to  that  time,  supported  and  educated  at  the  expense  of  their  lather. 

One  of  the  defendants  objects  to  the  sums  already  expended  as 
extravagant,  and  claims  that  a  much  less  amount  would  be  suffi- 
cient for  the  purpose. 

To  decide  this  point  satisfactorily,  we  must  consider  all  the 
circumstances  of  the  ca.se  ;  the  amount  of  the  estate,  the  expecta- 
tion of  the  devisees,  and  the  manner  in  which  the  surviving  parent 
may  think  it  proper  to  educate  them,  whether  at  home  or  abroad, 
whether  it  is  to  be  confined  to  the  ordinary  branches  of  learning,  or 
to  embrace  the  most  liberal  course. 
-2      *These  considerations  we  must  not  disregard. 

It  has  been  suggested  to  refer  the  matter  to  a  master,  to 
ascertain- and  report  what  would  be  a  fair  amount  to  allow  for  these 
purposes;  but  we  do  not  think  it  necessary  to  do  so,  as  the  ques- 
tion is  neither  complicated  nor  difficult  of  solution. 

The  executors  will  set  apart  a  sum  to  be  made  up  of  the 
annual  expenses,  of  educating  and  maintaining  the  minor  children, 
at  the  rate  of  $850  each  per  annum,  until  they  reach  the  age  of 
eighteen  years,  after  which  it  will  be  increased  to  $1,000  each,  for 
the  succeeding  years,  before  the  minority  ceases.  This  amount 
they  will  invest,  expending  so  much  only  as  will  be  sufficient  for 
the  purposes  required  by  the  will. 

It  will  be  proper  that  the  sum  thus  invested  should  be  very 
safely  secured,  as  any  unexpended  portion  remaining  in  the  hands 
of  the  executors  will  pass  to  the  body  of  the  estate. 

With  these  instructions,  we  think  the  executors  may  proceed 
at  once  to  distribute  among  the  devisees  their  several  portions  of 
the  personalty,  providing,  in  the  first  place,  for  the  contingencies 
of  debts  not  yet  ascertained  to  be  due,  and  that  may  possible  be 
required  to  be  paid,  as  well  as  the  education  and  maintenance  of  the 
minor  children  of  the  testator. 

A  doubt  has  been  suggested  as  to  the  propriety  of  permitting 
the  widow  of  the  testator  to  take  certain  portions  of  the  personal 
estate,  at  the  appraisement,  without  security.  We  think  this  ques- 
tion should  be  left  to  the  discretion  of  the  executors. 

As  the  amount  will,  necessarily,  be  deducted  from  her  distribu- 
tive share,  and  as  it  is  very  clear  the  executors  will  always  have 
sufficient  indemnity  in  their  hands  from  the  proceeds  of  the  sale  of 
the  realty,  if  not  of  the  personalty,  they  may  well  decline  to  com- 
pel Mrs.  NeflF  to  give  any  additional  security. 

It  may  not  be  out  of  place  to  suggest  here,  more  especially  as 
our  opinion  is   invoked  upon  the  various  devises   of  the  will,  that 
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he  executors  cannot  be  to  careful  in  the  discharge  of  the  very  deli- 
cate duties  devolved  upon  them,  as  trustees  of  one  of  the  devisees, 
who  has  already  arrived  at  his  majority,  as  well  as  the  minor  children. 

The  preservation  and  just  distribution  of  the  several  portions 
of  their  father's  estate,  are  not  the  only  responsibilities  imposed  by 
the  testator  upon  his  representatives ;  he  has  vested  a  large  discre- 
tion as  to  the  amount  to  be  paid,  and  the  time,  also,  when  the  expen- 
diture should  be  made  involving  moral  questions,  reaching  far 
beyond  the  ordinary  requirements  of  the  law. 

It  would  seem  a  parent's  anxiety  had  anticipated  that  much  of 
that  restraint  which  he  could  properly  and  rightfully  exercise, 
might  be  necessary  for  his  executors  to  impose.  Hence  he  has 
devolved  upon  them  the  duty  of  limiting,  if  proper,  the  expendi- 
tures, and  even  of  withholding  the  entire  sums  to  be  distributed 
should  it  be  necessary. 

A  request  coming,  as  it  were,  from  the  tomb  with  its  daily 
utterance,  demands  more  than  the  technical  performance  of  the 
trust.  It  demands  that  no  encouragement  should  be  given  to  the 
indulgence  of  youthful  passions  by  an  unnecessary  or  excessive 
allowance  of  money.  The  expenditure  should  be  confined  within 
such  limits  as  a  parent,  looking  to  the  real  welfare  of  his  child,  how- 
ever great  his  expectations,  would  guard  his  outlay. 

While  it  is  very  true  the  standing  of  the  family,  the  social 
relations,  and  the  circumstances  attending  them,  ought  to  be  con- 
sidered, the  best  interests  of  the  devisees  should,  above  all  be  con- 
*sulted  so  far  as  they  relate  to  their  prosperity  and  happiness.      -^ 

Of  these  the  trustees,  under  the  will,  are,  especially,  the 
guardians.     In  a  very  important  and,  perhaps,  absolute  sense,  they 
are  the  instrumentalities  through  which  the  children  of  a  devoted 
parent  may,  by  their  conduct  in  after  life,  vindicate  his  memory. 

A  decree  will,  therefore,  be  made,  carrying  out,  in  detail,  the 
principles  of  this  decision. 

Tilden,  Rairden&  Tilden,  for  executors. 

Worthinglon  &  Matthews,  for  devisees. 


6    W.  L.  G. 
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81  [*Superior  Court  of  Cincinnati,  General  Term,  1859.1 

John  Webb  v.  James  P.  Williams  et  al. 

For  opinion  in  this  case,  see  2  Disney,  430. 


82  [^Superior  Court  of  Cincinnati,  Special  Term,  1855.] 

Hall  v.  Hall. 

For  opinion  in  this  case,  see  1  Disney,  36. 


90  ^RAILROADS. 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Wm.  M.  Corry  v.  The  Cincinnati,   Hamilton   and  Dayton 

Railroad  Co. 

1.  As  a  general  rule  the  only  evidence  of  a  passenger's  right  to  be  conveyed 

is  the  possession  of  a  ticket;  and  the  conductor  is  not  bound  to  take  a 
passenger's  word  that  he  has  a  contract  with  the  company,  by  which  he 
has  a  right  to  be  transported,  and  he  may  remove  the  passenger  who  relies 
on  the  contract,  but  the  company  will  be  responsible  for  the  act  if  the 
contract  really  exists. 

2.  When  it  becomes  necessary  for  the  conductor   of  a  railroad  to  remove  a 

passenger  for  non-payment  of  fani,  no  greater  force  is  to  be  used  than  is 
necessary  for  the  purpose,  and  no  unnecessary  violence  on  the  passenger, 
his  person  or  his  feelings. 

Before  Justice  Storer  and  a  Jury. 

The  action  in  this  case  was  brought  to  recover  $10,000  damages 
for  an  assault  and  battery  committed  on  the  plaintiff  by  a  conductor 
of  the  railroad  company. 

The  plaintiff  states  that  in  pursuance  of  an  invitation  to  be 
present  at  **A  Grand  Buchanan  Rally  of  Democrats,"  at  Bellefon- 
taine,  he  left  Cincinnati  on  the  first  of  August,  1856,  having  pre- 
viously purchased  a  ticket  at  the  full  price ;  that  learning  from  a 
statement  on  a  large  printed  poster,  as  well  as  from  other  sources, 
that  these  defendants  had  entered  into  a  contract  with  the  Demo- 
cratic Club  of  Bellefontaine  that  persons  attending  the  meeting 
should  be  carried  at  half  fare,  he  made  application  to  the  ticket 
seller  at  West  Liberty  for  a  half  ticket  to  return ;  but  the  latter, 
having  none,  told  him  it  would  be  all  right  if  he  spoke  to  the  con- 
ductor ;  he  thereon  went  into  the  cars  without  a  return  ticket,  and 
Wm.  H.  Martin,  having  come  on  the  cars  at  Dayton,  as  conductor, 
demanded  his  ticket  or  the  fare  ;  witness  explained  to  him  the  cir- 
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cumstance,  but  Martin  was  dissatisfied,  and  insisted  on  plaintiff 
paying  or  leaving  the  cars.  PlaintiflF  oflFered  to  go  to  the  ticket  of- 
fice in  Cincinnati  with  the  conductor,  and  if  the  arrangement  was 
not  as  he  stated,  he  would  be  willing  to  pay;  Martin  still  refused, 
but  offered  as  a  compromise  that,  if  plaintiff  would  pay  his  fare, 
they  would  then  go  to  the  ticket  office,  and  the  money  should  be  re- 
turned if  he  (M.)  was  not  right.  Plaintiff,  claiming  to  stand  on  his 
rights,  declined.  After  various  conversations  along  the  road,  Mar 
tin  forcibly  ejected  him  from  the  cars  at  the  Carlisle  station,  and,  as 
the  plaintiff  claims,with  much  violence,  and  to  the  injury  of  his  person. 

Judge  Johnston,  who  appeared  with  Mr.  Corry  in  the  case, 
made  the  opening  statement. 

J.  T.  Worthington,  on  the  part  of  the  defense,  said  that  what 
was  done  on  the  occasion  referred  to,  was  wholly  justified.  He  ex- 
pected to  prove,  not  only  that  there  was  no  such  contract  as  that 
referred  to,  but  that  Mr.  Corry  had  no  reasonable  right  to  under- 
stand any  such  arrangement  existed ;  that  he  was  notified,  before 
leaving  the  city,  that  no  such  contract  was  made;  but,  notwith- 
standing, he  entered  the  cars  without  procuring  a  ticket,  and  that, 
losing  control  of  himself,  he  became  insulting  to  the  conductor — 
his  manner  and  language,  to  say  the  least,  being  highly  menacing. 

After  the  testimony  had  been  given,  and  the  argument  of 
Mr.  Corry  heard,  (counsel  for  the  defendant  declining  to  argue  the 
case,)  the  court  charged  the  jury. 

Storer,  J. 

A  railroad  company  had  the  right  to  prescribe  all  necessary 
and  proper  regulations  for  the  government  of  their  trains,  the 
transportation  of  passengers,  and  the  protection  of  their  own  rights, 
as  well  as  those  of  the  passengers,  when  such  regulations  were 
not  inconsistent  with  the  law  of  the  land,  unreasonable,  or  opposed 
to  the  rights  of  the  citizen.  If  a  passenger  refused  to  pay  his  fare, 
or  show  his  ticket  when  the  same  was  demanded,  the  regulation 
which  authorized  the  conductor  to  remove  him,  was  not  inconsis- 
tent with  law,  or  opposed  to  private  rights.  But  whenever  g. 
*it  became  necessary  in  such  case,  for  the  conductor  to  remove 
him,  he  was  not  permitted  to  use  greater  force  than  jvas  necessary 
to  effect  the  purpose,  and  should  inflict  no  unnecessary  violence  on 
the  passenger,  his  person  or  his  feelings. 

As  a  general  rule,  the  only  evidence  of  the  passenger's  right  to 
be  conveyed  to  the  place  of  his  destination,  is  the  possession  of  a 
ticket,  or  the  payment  of  the  fare,  and  the  conductor  is  not  bound 
to  take  the  word  of  a  passenger,  that  he  has  paid  his  fare  at  the 
ticket  office,  or  has  lost  his  ticket,  or  has  a  contract  with  the  com- 
pany, by  which  he  has  a  right  to  be  transported.  In  such  a  case 
he  may  remove  the  passenger  who  relies  only  on  the  contract ;  but 
the  company  will  be  responsible  for  the  act,  if  the  contract  really 
exists. 

A  passenger  who  is  once  permitted  to  commence  his  journey 
with  a  knowledge  on  the  part  of  the  conductor  that  he  has  not  paid 
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his  fare  or  purchased  a  ticket,  cannot,  as  a  general  rule,  be  removed 
from  the  cars ;  but  at  the  end  of  the  journey  he  may  be  made  to 
pay.  If,  however,  he  refuses  to  pay,  and  has  no  evidence  of  pay- 
ment, and  insists,  moreover,  on  his  right  to  remain,  when  called  on 
for  his  ticket,  he  may  be  removed  at  any  time  subsequent  to  such 
refusal,  under  the  restrictions  already  defined,  as  to  the  degree  and 
force  to  be  used. 

The  jury  returned  a  verdict  for  the  defendant. 


92  [^Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Spinning  &  Brown  v.  Ohio  Life  Insurance  &  Trust  Co. 

For  opinion  in  this  case,  see  2  Disney,  336,  388. 


97  [^'Superior  Court  of  Cincinnati,  General  Term,  1858.] 

Hugh  Gibson  and  Mary  Ann  Gibson  v.  C.  Moulton  bt  al. 

For  opinion  in  this  case,  see  2  Disney,  158. 

This  case  was  aflBrmed  by  the  Supreme  Court  in  Gibson  v.  McNeely,  11  O. 
S.,  131.    The  latter  case  was  cited  in  Hawkins  v.  Jones,  19  O.  S.,  22,  23. 


1 05  [*Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Warner  v.  Chas.  F.  Porter. 

For  opinion  in  this  case,  see  2  Dec.  R..  26,  (1  Western  Law  Monthly,  104) 
or  2  Disney,  124. 


1 13  [^Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

A.  Nugent  v.  C,  H.  and  I.  S.  L.  R.  R.  Co. 

For  opinion  in  this  case,  see  2  Disney,  302. 

This  case  was  cited  in  Aetna  Insurance  Co.  v.  Reed,  33  O.  S.,  283,  294. 


i  17  [*Superior  Court  of  Cincinnati,  General  Term,  1858.] 

Jesse  Jenkins  v.  Little  Miami  Railroad  Co. 

For  opinion  in  this  case,  see  2  Disney,  49. 
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♦PROSECUTION  FOR  FORTUNE  TELLING.  121 

[Gallia  Common  Pleas  Court,  May  Term,  1823.] 

State  of  Ohio  v.  Abigail  Church. 

The  defendant  was  indicted  under  the  tenth  section  of  the  act 
for  the  punishment  of  certain  offenses  therein  specified;  for  that 
she,  under  the  false  pretense  of  foreknowing  future  events,  and  of 
telling  the  fortune  of  George  Badgley,  did  obtain  from  said  George 
twenty-five  cents,  with  intent  him,  the  said  George  Badgley,  to 
cheat  and  defraud. 

Plea,  '*Not  guilty.** 

Vinton,  for  the  prosecution. 

Douglas,  for  the  defendant. 

George  Badgley  stated  that  he  had  heard  of  the  reputation  of 
Mrs.  Church  in  the  neighborhood,  for  telling  fortunes,  and  had  un- 
derstood her  common  charge  to  be  twenty-five  cents ;  that  with  a 
view  of  getting  his  fortune  told,  he  went  to  her  house ;  that  she  sat 
beside  him,  and  after  shuffling  some  cards,  uttering  some  mystical 
words,  and  examining  closely  the  palm  of  his  hand,  commenced  the 
thread  of  his  *fortune,  and  ran  through  the  whole  tale  of  his  -g^ 
life ;  that  he  paid  her  twenty-five  cents  willingly,  came  away 
well  pleased,  and  was  perfectly  satisfied ;  that  much  of  what  she 
told  him  was  true,  but  suflScient  time  had  not  elapsed  to  determine 
as  to  all.  The  defendant's  counsel  wished  the  witness  to  relate  all 
that  she  did  tell  him,  but  this,  from  delicate  motives,  he  declined,  and 
the  court  and  counsel  forbore  to  press  it ;  but  it  was  plain,  from  the 
manner  of  the  witness,  "a  bonnie  brau  laddie,**  that  it  was  concern- 
ing an  affair  of  a  very  tender  nature.  Witness  believed,  from  re- 
port, that  much  of  what  the  defendant  was  in  th*  habit  of  telling 
actually  came  to  pass ;  and  that  her  reputation  stood  high  in  the 
neighborhood  as  a  correct  fortune  teller. 

Jesse  Dutton  stated  he  used  the  employment  of  a  boatman  up 
and  down  the  Ohio  river;  that  he  had  lost  his  pocket-book,  contain- 
ing all  his  bills  and  most  valuable  papers ;  that,  after  a  long  and 
useless  search,  he  was  advised  to  apply  to  the  defendant ;  that,  after 
going  through  the  ceremonies  of  dark  sayings,  anxious  looks  and 
shuffling  of  cards,  she  told  him  that  he  might  rest  perfectly  assured 
that  neither  his  pocket-book,  nor  any  of  its  contents  would  be 
eventually  lost  to  him,  although  some  time  must  necessarily  elapse 
before  he  could  possibly  obtain  it ;  but  that  witbin  certain  dates  a 
very  dark  compiexioned  mati,  or  negro,  would  bring  him  the  pocket- 
book  with  its  contents ;  that  he  willingly  paid  th«  usual  fee  of 
twenty-five  cents  and  retired.  Witness  stated  that,  within  the 
period  mentioned,  a  negro  man  came  to  him  with  the  pocket-book, 
containing  all  he  had  lost.  As  to  whether  any  disturbances  had 
been  cseated  by  reason  of  her  doings,  he  stated  he  had  once  heard 
that  she  foretold  a  dark  compiexioned  man  on  Chickamagua  would 
cheat  and  defraud  his  neighbors ;  and  that  a  person  who  suspected 
that  himself  was  intended,  had  manifested  some  ill  blood  upon  the 
occasioB. 
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General  Holcomb  was  called  as  to  the  character  of  the  defend- 
ant, and  her  setting  **folks  together  bj*  the  ears'*  in  the  neighbor- 
hood. The  general  stated  that  he  lived  a  near  neighbor  to  Mrs. 
Church ;  that  she  was  an  industrious  woman  ;  that  her  husband  was 
an  old  revolutionary  soldier,  and  that  what  she  obtained,  together 
with  his  pension,  afforded  a  subsistence  for  themselves  and  family ; 
that  he  had  heard  much  of  her  telling  fortunes,  and  believed  her 
house  was  the  full  resort  of  both  nymphs  and  swains  of  the  coun- 
try round,  to  get  their  fortunes  told ;  that  he  had  seen  and  conversed 
with  many  of  them ;  that  all  were  pleased,  and  many  highly  de- 
lighted with  the  tender  tales  of  love  she  had  told  them ;  that  he 
knew  of  no  disturbances  in  the  neighborhood  by  reason  of  what 
she  had  told ;  he  once,  however,  met  a  company  of  young  men  re- 
turning from  delendant's  house,  and  one  was  swearing  that  his 
mo;ney  was  as  good  as  anyone's  else ;  that  he  had  .been  waiting  a 
long  time,  but  now  had  to  return  home  many  miles,  and  wait  three 
or  four  days  longer  before  it  would  come  to  his  turn.  Witness  had 
conversed  with  the  defendant  upon  the  subject  of  her  practice ;  she 
always  told  him  that  whether  or  not  she  could  tell  fortunes,  she  did 
not  know ;  but  if  people  would  have  it  that  she  could,  and  would 
flock  to  her  house  for  the  purpose,  she  could  not  afford  to  lose  her 
time  for  nothing,  and  thought  twenty-five  certs  but  a  reasonable 
compensation ;  she  had,  however,  adopted  one  invariable  rule : 
never  to  take  money  from  either  children  or  old  fools. 

The  defendant  offered  no  testimony. 

Mr.  Vinton  for  the  prosecution,  addressed  the  jur>^ : 

He  urged  that  the  present  was  an  offense  clearly  within  the 
letter  of  the  statute,  and  intention  of  the  legislature.  All  wise 
governments  (said  he),  in  everj^  age  of  the  world,  have  made  pro- 
vision against  offenses  of  this  nature.  God,  in  his  providence,  for 
his  own  wnse  purposes,  and  the  peace  of  society,  has  so  ordained 
that  the  page  of  futurity  should  be  totally  hid  from  our  view ;  in- 
deed, the  knowledge  of  it  would  not  only  tend  to  make  a  deadly 
breach  upon  the  harmony  of  society,  but  hasten  the  work  of  our 
destruction.  The  days  of  inspiration  have  gone  by.  To  teach  man 
his  true  nature  and  estate,  to  bring  about  the  great  purposes  of 
heaven,  and  to  publish  the  glad  tidings  of  a  happy  restoration  to 
lost  man,  the  Almighty  saw  fit  to  communicate .  a  portion 
of  his  will  to  the  prophets  and  seers  of  old ;  but  those 
ends  are  now  accomplished,  and  we  live  under  a  more 
practical  dispensation,  which  addresses  itself  to  the  heart 
*and  the  life.  The  golden  rule  is  left  for  our  comi'ort  and  moni- 
tion ;  and  our  laws  are  all  in  furtherance  of  that  Divine  pre- 
cept. Can  it  be  pretended,  gentlemen,  that  this  woman  was 
divinely  inspired?  Is  not  even  the  supposition  itself  horribly  im- 
pious? Is  she  not,  then,  basely  usurping  an  attribute  that  belongs 
to  God  alone  ?  And  that  (let  it  not  be  named)  through  the  false 
and  sorry  devices  of  the  shufHing  cards,  and  inspecting  the  palm  of 
the  hand  ?  Are  you  prepared,  gentlemen,  to  say  these  devices  are 
true?     that   these    pretenses    are  not  false?     What,   then,   is  the 
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simple  scope  of  your  consideration  ?  Has  she  not  obtained  money 
from  the  witness,  Badgley,  by  these  means  and  pretenses,  and  are 
they  not  false  ?  If  the  defendant  knew  at  the  time  that  she  was 
not  endowed  with  the  power  of  foretelling  future  events,  was  it  not 
a  fraud  practiced  upon  the  witness  to  obtain  his  money  ?  Was  it 
not  with  intent  to  cheat  and  defraud  him  in  the  very  words  of  the 
statute  ?  Again,  gentlemen,  the  wisdom  of  applying  the  statute  to 
such  cases,  is  apparent  from  the  one  before  you.  Have  not  the 
doings  of  this  woman  tended  to  stir  up  strife  in  this  countr5^  and  to 
set  peaceful  neighbors  at  odds  and  quarrels  with  each  other?  Mr. 
Vinton  concluded  by  observing  he  had  no  doubt  but  the  jnry,  from 
the  evidence  before  them,  would  have  no  hesitation  in  finding  the 
defendant  guilty. 

Mr.  Douglas,  for  the  defendant,  could  not  forbear  compliment- 
ing his  young  friend  for  the  clear  and  correct  views  he  had  taken  of 
the  dispensation  of  Providence,  as  applied  to  the  general  state  and 
condition  of  man  ;  they  afforded  an  ample  testimonial  not  only  of 
the  ardor  of  his  thought  and  sound  structure  of  his  mind,  but  also 
of  the  purity  of  his  principles.  But,  gentlemen  (said  Mr.  Douglas), 
I  can  not  agree  with  him,  either  in  the  expediency  of  his  appeal,  or 
the  fitness  of  its  application.  Those  sublime  truths  are  too  awful 
for  the  present  occasion,  and  were  designed  for  a  more  glorious  pur- 
pose than  the  aid  of  a  prosecution  so  contemptible  and  unsupported 
as  the  present.  There  is  something  grand  in  our  appeals  to 
Heaven,  when  the  subject  calls  for  them  ;  and  that  orator  is  rarely 
happy  who  has  his  sublime  illusions  present  for  the  furtherance  of  a 
sublime  design.  The  spear  of  Achilles,  or  the  bow  of  Ulysses, 
were  never  wielded  or  drawn  to  make  war  upon  dwarfs  ;  and  if  Jove 
himself  should  thunder  at  the  murmuring  of  every  pelting  mortal, 
we  should  have  ^'nothing  but  thunder.*'  Hence  the  precept  of  the 
Roman  critic : 

"Never  presume  to  make  a  god  appear. 
But  for  a  subject  worthy  of  a  god." 

"Fit  the  action  to  the  word,  and  the  word  to  the  action,"  is  a 
precept  of  the  most  immortal  of  bards,  who,  among  his  other  inimi- 
table qualities,  possessed  that  of  a  rare  special  pleader,  and  from 
which  my  friend,  from  his  known  attachment  to  that  science,  can- 
not withhold  the  meed  of  his  approbation  and  applause ;  concerning 
which  precept  I  have  heard  a  learned  judge,  who  lately  adorned  our 
supreme  bench  and  gubernatorial  chair,  more  than  once  suggest  as 
peculiarly  applicable  to  actions  of  slander^  and  so  designed  both  by 
Shakespeare  and  Hamlet. 

Nor  can  I  agree  that  a  case  like  the  present  is  either  within 
the  meaning  of  the  .statute,  or  intention  of  the  legislature.  Miser- 
able, indeed,  must  be  the  occupation  of  the  legislative  body,  who, 
in  the  boasted  days  of  light  and  truth,  could  sit  out  their  live-long 
time  in  making  laws  having  for  their  object  the  punishment,  with 
five  hundred  dollars  fine  and  six  months  imprisonment  of  a  poor, 
old,  frail  and  sin. pie  woman,  who  should  be  guilty  of  the  enormous 
crime  of  taking  twenty-five  cents  from  some  love-lorn  Strephon,  for 
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telling  him  whether  or  not  his  Phillada  would  have  a  high  chin, 
blue  eyes,  or  pug  nose;  or  to  beware  of  a  mole  on  the  left  breast, 
for  it  was  the  unerring  badge  of  a  shrew  or  a  profligate.  The  times 
of  such  legislation  are  long  since  out  of  mind.  Even  in  that 
country  where  they  have  made  more  use  of  witchcraft  and  necro- 
mancy than  ever  we  republicans  did,  the  statutes  of  the  wizard 
monarch  have  long  since  been  repealed,  and  his  book  of  Demon- 
ology  is  only  found  in  the  libraries  of  the  curious,  and  would  not 
there  be  found,  but  from  the  circumstance  of  its  being  written  by  a 
king.  It  is  only  scarce  because  it  is  not  valuable ;  and  remains  a 
memento  of  the  extraordinary  paradox,  that  a  wise  king  may  be  a 
learnedfool. 

Even  in  the  age  that  succeeded,  when  "quite  athwart  went  all 
1 24    ^^^o^^™5"  *when  divination  was  on  tiptoe,  and  pervaded  every- 
thing ;  when  profound  statesmen  were  moon-struck  enough  to 
believe    they    were   divine   witnesses;   when   as   the   satirist  ob- 
serves, 

"They'd  search  a  planet's  house  to  know 
Who  broke  or  robb'd  a  house  below ; 
And  ask  of  Venus,  or  the  moon, 
Who  stold  a  thimble  or  a  spoon  ;** 

When  Praise-god  Bare-bone's  parliament  was  asserted  to  be 
the  temple  of  the  Highest ;  and  even  then  and  there  I  say  the  more 
wise  and  temperate  did  not  hesitate  to  declare  that  such  laws  were  a 
disgrace  to  the  statute  book. 

But  to  come  nearer  our  own  times  and  bosoms,  let  me  ask 
you,  gentlemen,  whether  you  ever  hear  the  blue-laws  (so  called)  of 
Connecticut  and  Massachussetts  mentioned  but  to  be  satirized? 
Those  laws,  which  our  pious  forefathers  (for  I  believe  you  are 
mostly  all  my  countrymen — Yankees)  very  gravely  adopted  as  a 
substitute  for  the  laws  of  God.  Their  wilder  sons  loved  their  buxom 
wives  too  well  to  forego  a  kiss,  even  upon  the  Sabbath ;  and  the 
scale-beam  would  kick  in  favor  of  the  ponderosity  of  some  old 
runnion  of  a  witch,  even  against  the  bible,  aided  by  the  pious  dis- 
courses of  a  Mather  or  a  Mahugh.  They  found  that  a  barrel  sawed 
asunder  would  make  two  tubs  in  despite  of  blue-laws ;  and  the 
"confounded  big  piece  of  timber''  which,  on  Saturday  night, 

"Fell  down,  slam -bang, 
And  killed  poor  John  Lamb,'* 

ceased  to  be  regarded  as  an  instrument  of  Divine  vengeance,  or  a 
judgment  from  Heaven,  for  his  profanation  of  that  holy  time. 
Darby  persisted  in  the  love  and  elopement  of  his  darling  Joan,  in 
spite  of  the  penance  of  the  cart-tail,  or  the  quick  scourges  of  the 
•at-o-nine.  The  truth  is,  the  old  bedlam  nature  is  the  same  in  all 
ages  and  under  all  laws.  You  may  tread  her  down,  but  cannot 
tread  her  out;  when  in  a  frolicksome  mood,  she  will  frolic.  All 
laws  ought  to  be  proportioned  to  the  wants  of  that  society  for 
which  they  are  made  ;  andr although  some  may,  on  a  slight  view,  be 
considered  as  encroaching  too  far  upon  individual  rights,  yet  are 
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Still  to  be  tolerated  in  relation  to  the  object  they  have  in  view. 
Thus  the  law  of  England,  making  it  penal  to  bury  the  deadinany  other 
commodity  but  woolen  cloth,  may  at  first  seem  a  trifle  in  the  dig- 
nity of  legislation,  but  is,  nevertheless,  said  to  be  a  wise  law,  inas- 
much as  it  encourages  the  staple  of  the  kingdom.  But  laws  de- 
priving men  of  the  liberty  of  kissing  their  wives,  or  restraining  all 
under  the  degree  of  a  Knight  from  wearing  steel  points  upon  the 
toes  of  their  shoes,  over  a  given  length,  are  foolish,  contemptible, 
and  ridiculous.  In  fine;  the  more  witch  laws,  the  more  witches; 
and  all  the  acts  of  grave  legislation  upon  the  matter,  will  serve  but 
as  additional  fuel  for  the  charmed  cauldron.  The  greatest  legisla- 
tive secret  may  be  summed  up  in  the  advice  of  the  old  Quaker  lady; 
"Let  them  alone,  and  they'll  fall  of  themselves." 

Where,  gentlemen,  are  the  evils  brought  upon  society  by  the 
doings  of  this  old  fortune  teller  ?  Where  the  call  for  a  prosecution? 
Is  it  because  she  sets  her  sage  prognostications  at  the  enormous  fee 
of  25  cents?  I  tell  you  nay!  it  is  gotten  up  by  some  canting,  monk- 
ish zealot,  who  affects  the  alarm  that  his  craft  is  in  danger.  His 
motives  may  be  good,  but  his  notions  and  habiliments  are  better 
suited  to  a  disciple  of  James  Naylor  or  Jemima  Wilkinson,  than  an 
American  grand- jury  man.  The  prosecuting  witness  protests  be- 
fore you  that  he  is  not  the  voluntary  complainant  in  the  business. 
He  sought  her  skill,  heard  the  tale  of  his  fortune,  paid  the  pittance, 
and  is  satisfied.  Is  he  defrauded?  Has  she  cheated  him?  If  he 
be  deceived,  he  has  sought  the  deception  himself.  It  is  true  he 
will  not,  he  can  not  tell  us  the  one-half  that  was  told  him  ;  but  suffi- 
cient is  understood  from  the  ''viilaifioics  trick  of  his  eye,  and  foolish 
language  of  his  nether  lip,'"  for  good  guessing  of  the  whole  matter ; 
he  is  content,  nay,  delighted  with  his  quid  pro  quo — a  good  Rowland 
for  his  Oliver.  His  future  dulcina,  is,  no  doubt,  to  be  fairer  skinned 
and  sweeter  disposed  than  he  even  anticipated  before  he  visited 
Mrs.  Church.  Some  other  interloping  Panza  is  to  be  routed  from 
the  windmill ;  the  lip  upon  which  he  is  fated  to  sigh  is  never  to  be 
sighed  on  by  another;  and  she  who  is  to  * 'share  his  pleasures  and 
his  heart**  is  to  be  all  his  own.  Dare  I  further  trow,  gentlemen,  I 
would  jump  at  the  guess,  from  Badgley's  phiz,  that  she  is  to  pos- 
sess, withal,  a  competent  share  of  the  smoother  of  iurrowed  cheeks 
and  sweetner  of  boisterous  tempers,  and  rare  commodity 
*which,  according  to  the  mood  of  the  time, 

'*  Like  Aaron's  serpent,  swallows  up  the  rest." 

The  warning  voice  of  this  defendant  appears  the  astonish- 
ment and  delight  of  the  country  round.  Even  the  virtues  ascribed 
to  love-in-idleness  fade  away  before  the  mystic  wave  of  the  wand 
of  dame  Church.  Satyrs  are  changed  into  lovers  ;  and  the  transfor- 
mation of  a  Bottom  is  no  longer  without  a  parallel.  By  its  un- 
yielding magic,  lost  pooket-books  are  restored,  and  the/<?re?  naiurcs^ 
reclaimed.  The  people  of  Raccoon  township  may  now  lift  up  their 
voices  and  rejoice  at  the  coming  of  that  blessed  prediction ; 

*'  When  wolves  and  bears  wiil  learn   to  browse, 
And  go  to  pasture  with   their  cows." 
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Her   house   is  not  the  "  commodity,  nay,  it  is  the  very  staple"  of 
spring  love  and  good  fellowship. 
Thither  repair 

"  Tom,  Dick,   and    Benny, 
And  Sal,  and  Kate,  and  Jenny, 
All,  all  in  merry  glee." 

There,  "like  elves  and  fairies  in  a  ring,"  they  dance  around  the 
modern  Titania,  who  carelessly  casts  her  enchantments  about  her, 
and  dispenses  happy  fortunes  with  the  ease  of  a  widow  Wunks,  and 
the  facility  of  a  Robin  Goodfellow.  Where  is  the  "boon  laddie 
of  Galla  Water,"  "  the  bonnie  lassie  of  Gretna  Green, "or  the  **  Roy's 
wife  of  Aldevalloch,"  who  could  forbear  to  join  this  festive  throng ! 
Even  my  young  friend  ought  not  to  withhold  his  meed  upon  the 
joyful  occasion.  Let  him  gladden  his  heart  that  he  has  fallen  on 
these  days,  and  **  rather  pursue  the  triumph  and  partake  the  gale," 
than  attempt  its  opposition  by  a  criminal  prosecution.  Who  knows 
the  good  that  she  may  have  in  store  for  him  ?  who  knows  but  the 
fortune  of  Lucrece,  with  the  beauty  of  Hellen,  now  sighs  in  secret 
for  its  destined  approach  ?  Ah !  says  he,  who  will  show  me  this 
good?  I  answer,  Abigail  Church.  '* Shall  I  no vyr  realize  this  un- 
known object  of  all  my  cares?"  I  replj* — go  to  Mrs. Church;  she 
will  tell  you. 

But  >^e  are  told  that  some  dark  complexioned  person  about 
Chickamagua  is  in  the  habit  of  cheating  his  neighbors;  and  dis- 
turbances are  reported  to  ensue.  Ah!  and  gentlemen,  in  these 
"  coster -monger  times,"  it  needs  no  *'  ghost  come  from  the  gra\'e" 
to  tell  us  that  Chickamagua  is  like  unto  the  places  of  the  plains — 
the  one  dark-complexioned  countryman  may  be  hailed  by  many 
kindred  light-blown  spirits  from  the  "towered  cities"  of  the  East. 
Haply  for  us  if  the  rarity  of  occurrences  like  these  called  for  the 
aid  of  fortune  tellers  to  point  them  out. 

**  Beware  the  ides  of  March."  said  the  Roman  augur  to  Caesar. 
**  Beware  the  month  of  May,"  said  the  spectator  to  his  fair  country- 
woman. Which  of  these  prognostics  partook  of  the  greatest  share 
of  divination  ;  the  one  being  the  faith  as  the  other  was  the  levity 
of  his  country.  We  ought  not  too  rashly  to  tax  Roman  credulity 
or  religion  because  we  will  not  believe  that  the  wToug  flight  of  birds 
at  Pharsalia  and  Cannae  predicted  the  fate  of  those  great  battles. 
We  doubt  not  the  virtue  or  learning  of  a  Plutarch,  because  he  be- 
lieved them  ;  but  rather  rejoice  that  he  has  recorded  and  sent  them 
down  the  vista  of  time  for  our  instruction  and  reproof.  Will  the 
Epicurian  cit,  ''with  eager  e3'e  and  smacking  lip,"  forbear  the  de- 
licious morsel,  because  a  Montauk  Indian  tells  him  that  south-west 
moon  makes  bad  oysters  at  Blue  Point  ?  Even  old  Sir  John  in  the 
moanful  days  of  villainy,  boasted  his  better  ability  to  take  a  purse 
when  under  the  governance  of  his  chaste  mistress,  that  patroness 
of  rogues,  the  moon.  Will  you  indict  our  whole  hord  of  almanac 
makers,  for  fortelling  the  numerous  goods  or  ills  of  life  that  await 
us,  because  our  birth  is  under  the  tail  of  **  Charles'  w*ain,"  or  our 
crimes  attributed  to  the  influence  of  a  star  ?  Are  they   criminals 
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because  they  tell  us  that  when  the  moon  is  in  her  appogee,  or  Mars 
in  his  perihelion,  we  must  expect  more  wars  or  falling  weather 
about  that  time  ? 

I  was  reading  in  a  newspaper  the  other  day  that  Isaiah  Thomas' 
apprentice,  while  composing  the  almanac,  came  to  his  master  to 
know  what  he  should  put  opposite  the  14th  of  June.  The  master, 
being  engaged,  told  him  "  anything."  The  boy  put,  "  rain,  hail,  snow 
and  sleet."  It  so  happened  that  it  both  hailed  and  snowed  on  that 
day.  A  large  dose  of  Emprick's  pills,  noted  for  their  efficacy  in 
recovering  strayed  cattle,  drove  the  countryman  aside  irom  the 
road,  where,  to  be  sure,  he  found  the  ox.  I  doubt  much  if  even  in 
these  days  and  goings  down  of  the  sun,  either  the  quack  or  Mr. 
Thomas  *would  have  been  adjudged  within  the  letter  or  spirit  .^c 
of  this  .statute — the  one  for  the  price  of  his  pills,  or  the  other 
for  the  recipes  of  his  almanacs. 

But  I  have  detained  you  too  long  in  telling  what,  in  my  judg- 
ment, the  statute  does  not  intend.  I  will  detain  you  but  a  few 
moments  longer  in  stating  what  I  believe  it  does.  It  was  intended 
to  detect  high-handed  swindling  in  such  instances  as  the  follo^\4ug  : 
If  a  man  should  make  his  appearance  in  your  town,  in  the  guise  of 
a  merchant,  and  should  relate  that  he  had  a  large  quantity  of  mer- 
chandise at  Pittsburgh  or  Wheeling,  just  ready  to  descend  the 
river  ;  should  show  false  invoices  or  bills  of  lading,  and  thereon  in- 
duce one  of  your  citizens  to  loan  him  a  sum  of  money  for  his  ex- 
igencies, until  he  could  pass  on  as  far  as  Louisville,  on  urgent  busi- 
ness, and  thus  make  off  with  the  booty — or  if  he  should  feign  the 
name  of  heirship  of  a  large  non-resident  landholder  in  your  state, 
and  exhibit  false  deeds  and  vouchers,  whereby  he  imposed  on  the 
unwary,  and  obtained  money  or  property  by  means  of  such  false 
and  fraudulent  pretenses — and,  indeed  numerous  other  cases  which 
could  be  mentioned.  But  to  extend  it  to  the  contemptible  case  of 
this  woman,  would  be  giving  a  scope  to  implied  powers  hitherto  un- 
precedented. If  our  legislature  really  think  it  is  time  to  take  the 
alarm;  that  our  liberties  are  endangered,  or  our  peace  invaded  by 
the  inroads  of  witches,  fortune-tellers  and  conjurors — let  them  so 
express  it.  Let  laws  be  enacted  with  a  punishment  consequent  to 
each.  Then,  at  least,  will  the  first  object  of  a  criminal  code  for  a 
free  state  be  obtained — that  of  having  crimes  specific,  and  punish- 
ments certain  :  for  of  all  things  within  the  circle  of  our  jurispru- 
dence, we  ought  to  be  the  most  cautious  in  extending  criminal  laws 
by  application. 

Mr.  Douglas  concluded,  by  observing  that  he  was  equally  clear 
on  his  part,  as  the  prosecuting  attorney  was  on  his ;  and  that  the 
jury  must  acquit  the  defendent. 

The  court  left  it  to  the  jury  to  .say  whether  they  believed  the 
case  within  the  statute,  and  if  the  defendant  obtained  the  money 
with  intent  to  cheat-and  defraud.  The  jurj-,  after  retiring  a  few 
minutes,  returned  a  verdict  of  "  Not  GidltyJ' 
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1 40  [♦Superior  Court  of  Cincinnati,  Special  Term,  1868.] 

Martha  E.  Piatt  v.  J.  H.  Piatt  et  al. 

For  opinion  in  this  case,  see  2  Disney,  408. 


1 45  [*Superior  Court  of  Cincinnati,  General  Term,  1859.] 

Daniel  Brannin  v.  Abraham  O.  Smith,  Partners,  etc 

For  opinion  in  this  case,  see  2.Disney,  430. 


1 49  [*Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Williamson  v.  William  H  Moores  et  al. 

For  opinion  in  this  case,  see  2  Disney,  30. 


1 5 1  ['Superior  Court  of  Cincinnati,  General  Term,  1857] 

John  F.  H.  Grone  v.  Gertrude  Frondhof. 

For  opinion  in  this  case,  see  1  Disney,  504. 
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*ASSIGNMENT  FOR  CREDITORS.  154 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Stetson  et  al.,  Assignee  v.  James  Durrell. 

While  a  man  cannot  convey  to  himself,  yet  the  fact  that  persons  to  whom  a 
corporation  makes  an  assignment  for  the  benefit  of  creditors,  were,  at  the 
time  of  the  assignment,  officers  or  tiustees  of  the  corporation,  constitutes 
no  legal  objection  to  the  validity  of  the  assignment. 

[This  case  was  tried  some  time  ago,  and  at  the  time  of  trial  we 
did  not  deem  the  matter  of  sufficient  legal  interest  for  publication 
in  this  journal.  Circumstances  have  since  transpired,  which  war- 
rant us  in  giving  place  to  the  court's  charge  to  the  jury.  We  give 
the  substance  of  the  charge,  as  revised  by  Judge  Gholson.] 

The  question  was  as  to  the  right  of  property  in  the  office  furni- 
ture of  the  Ohio  Life  Insurance  and  Trust  Company,  claimed  by  the 
plaintiffs  under  the  assignment.  On  the  other  side  this  assignment 
was  alleged  to  be  void  — a  "mere  sham"  or  cloak,  etc. 

Judge  Gholson  charged  the  jury  as  follows  : 

This  is  an  action  for  replevin.  The  plaintiffs  have  obtained 
possession  of  the  property,  and  no  real  damages  on  account  of  its 
detention  having  been  shown, ,  they  are  entitled,  if  the  owners  of 
the  property,  to  a  verdict  and  nominal  damages. 

The  defendant,  by  the  institution  of  this  action,  has  been   de- 
prived of  the  possession  of  the  property,  and,  if  wrongfully,  then  he 
is  entitled  to  damages  to  the  extent  of  his  interest,  which*  in     ... 
this  case  is  to  the  value  of  the  executions  in  his  hands.  He  is  to 
be  considered  as  having  not  a  mere  possession,  but  a  special  property. 

The  real  issue  between  the  parties,  is  whether  this  property, 
when  taken  by  the  defendant,  was  the  property  of  the  plaintiffs,  or 
of  the  Ohio  Life  Insurance  and  Trust  Company  ;  and  this  depends  on 
the  effect  of  a  transfer  made  to  the  plaintiffs  in  trust  for  the  creditors 
of  that  company.  The  effect  of  that  transfer  depends  on  two  con- 
siderations: First. — Whether  what  in  fact,  took  place,  transferred 
the  legal  title  to  the  property  from  the  Ohio  Life  Insurance  and 
Trust  Company  to  the  plaintiffs.  The  mode  adopted  for  the  pur- 
pose was,  by  a  conveyance,  under  the  corporate  seal  of  the  company. 
This  seal  appearing  to  have  been  affixed  by  the  officer  having  it  in 
custody  the  burden  of  showing  that  it  was  not  affixed  by  the  authority 
of  the  corporation,  is  thrown  upon  those  who  dispute  it ;  and  in  this 
case  there  is  no  evidence  tending  to  show  a  want  of  authority  to 
affix  the  seal. 

All  the  evidence  offered  has  a  contrary^  tendency.  It  is  a  rule  of 
law  that  a  man  cannot  convey  to  himself;  but  this  rule  does  not  ap- 
ply in  this  case.  The  plaintiffs  were  not  and  are  not  the  corporation 
of  the  Ohio  Life  Insurance  and  Trust  Company.  The  fact  that  they 
were,  at  the  time  of  the  assignment,  officers  or  trustees  of  the  cor- 
poration did  not  constitute  any  legal  objection  to  the  validitj'  of 
that  assignment.     If  there  were  anything  irregular  in  this,  the  ob 
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jection  must  be  made  in  a  diflFerent  shape  from  that  adopted  in  the 
present  case  by  those  directing  the  levy  of  the  officer  on  the  prop- 
erty in  dispute. 

The  next  consideration  is  whether  there  was  fraud  in  the  trans- 
action, making  the  assignment  fraudulent  and  void?  The  statute 
expressly  provides,  that  a  conveyance  intended  to  cheat  and  defraud 
creditors,  is,  as  to  them,  fraudulent  and  void.  If  the  assignment  in 
this  case  be  of  that  character,  it  cannot  have  the  effect  to  convey  a 
title  to  the  plaintiffs,  as  against  the  present  defendant,  who  is  a 
creditor,  or  represents  creditors.  But  the  imputation  of  fraud  is  a  ser- 
ious one,  and  requires  proof.  This  proof  may  be  direct  or  by  cir- 
cumstances. I  do  not  say  that  there  are,  in  this  case,  no  circumstances 
tending  to  show  fraud,  or  such  as  according  to  the  usual  and  ordi- 
nary course  of  things,  are  sometimes  found  in  fraudulent  transactions, 
and  have  been  considered  marks  or  badges  of  fraud.  Such  a  cir- 
cumstance is  being  pressed  with  suits,  or  being  in  insolvent  circum- 
stances, or  conveying  to  persons  closely  connected.  But  such  cir- 
cumstances are  liable  to  be  explained,  and  it  is  for  you  to  determine, 
but  not  improper  for  me  to  suggest  that  they  are  explained  by  the 
object  of  the  assignment,  an  equal  distribution  of  all  the  property 
of  the  assignor  among  its  creditors.  By  such  an  assignment,  the 
very  persons,  whom  there  mtfst  be  an  intent  to  defraud,  acquire  an 
interest  in  the  property,  which  interest  the  law  furnishes  means 
to  secure  and  protect.  The  law  favors  .such  an  assignment  by  an 
insolvent  debtor,  and  while  it  allows  it,  does  not  favor  a  preference 
to  a  particular  creditor.  Preferences  in  this  case,  may  have  been 
given  by  the  assignor,  but  not  by  the  deed  now  under  consideration. 
And  it  is  this  deed  which  is  now  under  consideration,  and  the  ques- 
tion is  whether  this  deed,  when  made,  was  fair  and  free  from  the 
imputation  of  fraud.  The  defendant,  in  this  case,  by  an  allegation 
of  fraud,  seeks  to  avoid  this  deed  and  obtain  payment  in  full  and 
without  regard  to  the  claims  of  other  unpaid  creditors:  there  are 
cases  in  which  this  may  be  done,  but  both  justice  to  these  creditors 
and  the  principles  of  law  require  that  it  should  be  by  clear  and  full 
proof. 

jgg  *As  to  the  character  and  position  of  the  parties  who  ap- 
pear before  you,  independent  of  the  direct  issue,  you  have 
nothing  to  do,  and  a  very  little  consideration  will  suffice  to  show  you 
the  manifest  impropriety  of  letting  any  such  consideration  affect 
your  verdict  in  this  case.  You  might  probably  think  you  were  doing 
what  you  suppose  just  and  right,  as  between  the  immediate  parties, 
and  yet  do  great  injustice  and  wrong  to  others,  who  are  in  law 
represented,  but  personally  have  no  right  to  appear. 

The  jury  returned  a  verdict  for  the  plaintiffs. 
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[♦Superior  Court  of  Cincinnati,  Special  Term,  1858.]  170 

Graham  &  Buckingham  v.  Fireman's  Insurance  Co. 


For  opinion  in  this  case,  see  2  Disney,  256 


[•Superior  Court  of  Cincinnati,  Special  Term,  1859.]  173 

COSBEY  ET  AL  V.  EXECUTORS  OF   DanIEL  lyEE. 

For  opinion  in  this  case,  see  2  Disney,  460.        ' 

This  case  is  cited  in  Reddish  v.  Carter,    1  Cincinnati  Superior  Court  Report 
283,  288. 


*DIVORCE  AND  ALIMONY-PRACTICE  1 86 

[Hamilton  Common  Pleas  Court,  1859] 

Duhme  v.  Duhme. 

1 .  The  divorce  statute  should  not  be  construed  in  a  spirit  of  improper  liber- 

ality, nor  with  a  view  to  defeat  its  ends;  but  the  object  should  be  to  as- 
certain the  intention  of  the  legislature,  as  expressed  in  the  statUte,  and 
to  carry  this  intention  into  execu;;ion. 

2.  The  living  together  unhappily;  or  simple  cruelty;  or  neglect  of  duty,  is  not 

sufficient  to  constitute  a  ground  for  divorce:  the  "cruelty,"  the  "neglect 
of  duty,"  must  be  extreme,  gross,  superlative. 

3.  ''Extreme  cruelty,"  is  defined  to  be  either  personal  violence;  or  the  reason- 

able apprehension  of  the  same;  or  a  systematic  course  of  ill-treatment  af- 
fecting the  health  and  endangering  the  life  of  ihe  party  against  whom  it 
is  directed.  What  constitutes  "gross  *neglect  of  duty,  "is  left  to  the  1 87 
sound  discretion  of  the  court. 

4.  Alimony  may  be  allowed  for  a  less  cause  than   is  required  for  divorce.   It 

may  be  allowed  for  simple  ill-treatment,  where  separation  is  consequent. 
It  is  not  necessary  that  the  treatment  should  amount  to  "extreme  cruelty." 
Ill-treatment,  on  the  part  of  the  husband,  may  consist  in  entire  estrange- 
ment; in  cursing  the  wife;  in  imputing  a  want  of  chastity;  and  in  com- 
municating suspicions  of  it  to  others,  so  as  to  lay  the  foundation  for 
calumny  and  scandal. 

5.  On  a  petition  for  divorce  and  alimony,  the  court  may   refuse  the  divorce 

and  grant  the  alimony.  It  is  not  necessary  that  a  separate  petition  be 
filed  for  alimony  alone. 

Dickson,  J. 

This  is  an  application  for  divorce  and  alimony.  The  grounds 
alleged  by  the  complainant  are  "extreme  cruelty"  and  **gross  neglect 
of  duty."  The  defense,  a  general  denial.  The  parties  were  mar- 
ried in  this  city,  Feburary  10,  1847.  They  lived  together  until 
January,  1856,  when  Mrs.  Duhme  separated  from  her  husband. 
They  were  reconciled  about  four  months  thereafter;  came  together 
and  continued  until  May  21,  1857,  when  she  left  him  finally,  and 
some  months  after  brought  this  suit. 
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At  or  after  the  marriage  each  party  was  possessed  of  an  ample 
fortune.  She  brought  to  him  $7,216  in  money  and  real  estate,  in 
which  she  had  a  life  interest  (remainder  to  her  children),  yielding 
a  net  income  of  $2,000  per  annum.  Mr.  Duhme  possessed  a  much 
larger  fortune. 

The  parties  were  of  diflferent  nationalities,  of  equal  respectabil- 
ity and  social  condition.  The  concurrent  opinion  of  all  the  wit- 
nesses, was  to  the  effect  that  Mr.  Duhme  was  of  correct  business  de- 
portment, of  a  peaceable  and  quiet  disposition,  and  of  a  reserved  and 
taciturn  habit  of  mind.  The  same  concurrent  opinion  was  to  the 
effect  that  Mrs.  Duhme,  prior  to  marriage,  was  a  happy,  joyous 
and  amiable  girl;  after  marriage,  still  amiable,  but  her  amiability 
tinged  with  a  dark  shade  of  melancholy  and  sadness. 

The  character  and  disposition  thus,  by  the  witnesses  ttributed 
to  each,  would  seem  to  forbid  that  they  should  be  actors  in  such  a 
suit  ^.this. 

^    The  grounds  relied  upon  to  sustain  the   application   may,    for 
convenience,  be  considered  under  a  threefold  division. 

First — It  is  alleged  that  Mr.  Duhme  practiced  toward  her  an 
undue  economy.  The  evidence  referred  to  to  support  this  charge 
was,  principally,  that  he  had  sold  his  dwelling  house  on  Fourth 
street,  and  removed  to  rooms  in  the  third  story  of  a  business  house, 
known  as  Duhme's  building,  on  the  south  side  of  Third  street,  be- 
tween Main  and  Walnut.  The  testimony  showed  that  the  basement 
of  this  house  was  occupied  for  a  restaurant — the  principal  and  second 
stories  for  offices,  the  third  story  in  part  by  Dumhe's  family,  the  rear 
rooms  were  for  the  accomodation  of  political  and  social  parties.  The 
entrance  to  Dumhe's  apartments  was  through  the  common  entrance 
to  the  building.  It  did  not  appear  in  evidence  that  Mrs.  Duhme 
had  complained  of  this  residence,  and  there  was  testimony  that  she 
had  expressed  herself  as  satisfied  with  it.  Were  I  sitting  here  as 
an  umpire  on  a  question  of  taste,  I  might  be  inclined  to  speculate 
upon  the  incongruity  of  persons  of  so  much  wealth  living  in  such 
apartments;  but  if  she  were  satisfied  with  them,  she  is  precluded 
from  alleging  this  as  a  ground  of  divorce. 

Second — It  is  alleged  that  Mr.  Duhme  in  his  general  deport- 
ment towards  his  wife  was  cold,  harsh  and  unfeeling.  The  testimony 
shows  estrangement  and  alienation  between  them  at  an  early  period 
of  their  married  life:  that  Mr.  Duhme  not  only  abstained  from  all 
manifestation  of  affection  towards  his  wife,  but  treated  her  as  if  she 
were  a  stranger.  In  the  suggestive  language  of  one  of  the  wit- 
j  gg  nesses,  they  acted  as  '"if  they  ought  to  be  introduced  to  each  other. 
The  testimony  gives  a  very  full  description  of  their  mode  of  life 
for  the  last  six  months  preceding  the  final  separation — which  may  be 
taken  as  an  example  of  their  manner  of  living  for  many  years  of 
their  married  life.  These  six  months  were  spent  in  the  Third  street 
apartments.  Mr.  Duhme  was  with  his  wife  more  or  less  every  day, 
yet  was  never  seen  in  conversation  with  her;  he  sat  at  the  table 
with  her  in  silence;  read  his  paper  by  her  side  in  the  evening,  with 
his  back  turned  upon  her;  gamboled  with   his  children,   but   spoke 
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not  of  their  mother;  slept  in  bed  with  her  and  knew  her  not.  For 
two  months  preceding  the  separation,  he  abstained  from  eating  at 
the  table — she  and  her  children  ate  alone.  This  period  seems  a  long, 
dark  night  giving  promise  of  no  day. 

It  was,  however,  sometimes,  on  his  part,  relieved  by  positive 
acts  of  violence. 

On  one  occasion,  coming  in,  his  child  met  him,  joyously  ex- 
claiming, '-Father,  Dr.  Fowler  says  I  have  a  fine  head,  and  will  make 
a  great  man,  that  my  head  is  just  like  my  mother's:'*  the  response 
was  sarcastically,  **Your  mother  is  a  dear  creature."  and,  turjjing  to 
her,  said,  **You  are  a  hell  of  a  woman,"  then  gruffly  left  the  house. 
Another  instance  shall  be  related  in  the  witnesses'  own  language. 
'*One  morning,  before  breakfast,  Mr.  Duhme  was  lying  on  the  sofa 
in  the  front  parlor,  when  I  came  down  stairs  Mr.  Duhme  asked  me 
why  Hermenia  (referring  to  the  nurse  girl)  had  slept  in  the  front 
parlor  (the  room  next  to  Mr.  and  Mrs.  Duhme's  bedroom)  last  night, 
(Hermenia  had  previously  slept  up  stairs  in  the  room  with  me.)  x 
told  him  I  did  not  know.  Mrs.  Duhme  then  came  into  the  room  and 
said  to  me,  that  Duhme  had  told  her  it  looked  suspicious — there  is 
no  knowing  what  these  women  would  do  it  they  were  grandmothers. 

Duhme  flew  into  a  violent  passion  and  said,  'You  are  a  G — dd d 

liar.'  He  clenched  his  fists  and  shook  them  at  her  and  gritted  his 
teeth.  He  abused  her  with  other  violent  language,  but  I  cannot 
recollect  the  words  now.  He  was  probably  ten  or  fifteen  minutes 
occupied  in  his  abusive  talk  toward  her." 

On  another  occasion,  when  they  were  in  the  country  for  the 
summer,  Mr.  Duhme  asked  his  wife  to  ride  with  him  in  his  buggy 
to  this  city.  She  assented.  In  due  time  he  had  the  buggy  ready. 
She  then  declined  going,  alleging,  as  the  witness  thinks,  as  a  reason 
that  the  day  promised  rain.  This  threw  him  into  a  paroxysm  of 
passion,  in  which  he  gesticulated  violently,  and  poured  upon  her 
a  volley  of  the  most  profane  imprecations.  These  instances  may 
be  taken  as  fair  examples  of  others  not  given,  and  the  foregoing  is 
a  faithful  presentation  of  their  mode  of  life  for  many  years;  as  un- 
happy an  one  as  was  perhaps  presented  to  a  court.  There  is  no 
justification  or  excuse  for  his  conduct.  There  is  this  palliation:  the 
testimony  clearly  shows  that  there  was,  on  her  part,  coldness  and 
indiflFerence.  Whether  this  aversion — this  indifference  succeeded 
and  was  consequent  upon  his  ill  treatment,  or  whether  it  preceded 
and  caused  it,  the  testimony  does  not  make  clear.  But  this  indif- 
ference on  her  part  was  expressed  only  in  quiet  and  silent  de- 
meanor. When  she  spoke  to  him,  she  spoke  pleasantly;  and  in  no 
instance  does  the  testimony  show  that  she  replied  harshly  to  his 
harsh  language.  There  is  no  well-attested  instance  of  impropriety 
of  conduct,  on  her  part  to  him,  during  the  ten  y  Ars  of  their  married 
life,  excepting  this  coldness  and  indifference. 

There  is  evidence  in  the  case  that  she,  during  the  time  that     .  ^^ 
they  boarded  with  a  family  in  their  house,  was  *absent  much 
of  the  day  from  her  home.    But  this  was  not  the  cause  of  his  ill-treat- 
ment for  it  occurred  long  after  he  had  ill-treated  her,  and  while  they 
7    W.  L.  G. 
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were  living  most  unhappily  together — she  sought  kindness  in  her 
relative's  houses. 

There  is  also  evidence  of  unkindness  toward  her  children.  But 
the  overwhelming  weight  of  evidence  is  that  she  was  a  kind  and 
aflFectionate  mother.  The  conclusion  to  which  I  come,  then,  is,  that 
he  was  harsh  and  unfeeling  in  his  deportment  to  his  wife,  for  many 
years  of  his  married  life. 

Third. — It  is  alleged  that  Mr.  Duhrae  was  jealous,  without 
foundation,  of  his  wife,  and  that  this  jealousy  manifested  itself  in 
indignities  toward  her,  and  in  the  communication  of  his  suspicions 
to  others,  which  might  naturally  be  the  foundation  of  calumny  and 
scandal.  The  testimony  shows  that  prior  to  any  separation  he  ad- 
dressed to  his  wife  remarks  reflecting  on  her  chastity.  On  several 
occasions,  when  her  sister  and  her  sister's  husband  were  boarding 
with  them,  he  reproached  her  with  improper  conduct  toward  her 
brother-in-law.  On  another  occasion,  about  the  same  time,  he 
made  a  serious  charge  against  her  chastity,  with  reference  to  the  at- 
tending physician. 

During  the  time  of  their  first  separation,  he  frequently,  and  to 
diflFerent  persons,  made  remarks  reflecting  upon  her  chastity.  To 
one  he  expressed  his  apprehension  that  she  would  become  attached 
to  other  men.  To  a  servant  of  his  wife,  he  addressed  vague  in- 
quiries, as  to  whether  a  certain  man  slept  up  stairs,  where  his  wife 
slept.  But  the  most  marked  instance  in  which  he  charged  her  with 
impropriety  of  conc'uct,  occurred  about  the  time  she  finally  aban- 
doned him,  and  was  doubtless  the  immediate  cause  of  that  aban- 
donment. When  they  occupied  the  apartments  on  Third  street, 
they  had  a  servant  girl  and  a  sewing  woman  living  with  them. 
These  usually  slept  up  stairs,  together.  On  one  occasion,  Mrs. 
Duhme  desired  the  servant  girl  to  sleep  down  stairs,  in  the  room 
adjoining  to  the  one  where  Mr.  Duhme  and  she  slept.  When  Mr. 
Duhme  saw  the  girl  there  in  the  morning,  he  said  it  was  an  arrange- 
ment so  that  the  sewing  woman  could  receive  her  visitors  up  stairs. 
Mrs.  Duhme  left  him.  This  statement  was  attested  by  the  servant 
girl,  whose  whole  deportment  on  the  witness-stand  impressed  the 
court  with  the  truthfulness  of  her  narration.  It  is  not  denied  that 
this  jealousy  was  wholly  without  foundatiot?  in  fact,  but  certain 
palliating  circumstances  are  pleaded.  It  is  said  that  she  attended  a 
spiritual  circle  and  lecture.  This  allegation,  and  the  inference  in- 
tended to  be  drawn  from  it,  are  most  unjust  to  her.  Mrs.  Duhme 
is  now  about  middle  life,  and  from  the  testimony,  only  on  one  oc- 
casion in  her  life,  did  she  attend  a  spiritual  lecture,  and  once  a  spirit- 
ual circle;  and  on  this  occasion  she  could  not  well  absent  her- 
self, because  it  occurred  at  her  own  boarding  house,  in  the  company 
of  her  own  relative's.  Besides,  the  public  mind  was  at  that  time 
excited  on  the  subject  of  Spiritualism,  and  it  was  a  matter  of  amuse- 
ment to  some  ;  of  curiosity  to  others,  and  to  still  others,  of  philoso- 
phical speculation. 

There  was  nothing  in  her  conduct,  in  this  respect,  to  detract, 
in  the  slightest  degree,  from  her  character  as  a  lady.     There  were, 
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however,  palliations  for  his  manifestations  of  jealousy.  Those  that 
occurred  before  any  separation,  were  generally  expressions  of  pas- 
sion, and  intended  as  personal  indignities,  and  did  not  indicate  a 
settled  feeling  of  jealousy.  Those  that  occurred  after  her  separa- 
tion, were  due,  in  a  great  measure,  to  his  condition  of  mind,  and 
same  allowance  is  to  be  *made.  But  making  every  due  allow-  .g-. 
ance,  the  testimony  establishes  that  at  different  times  during 
their  married  life,  he  was  jealous  of  her,  and  that  this  jealousy  mani- 
fested itself  in  personal  indignities  toward  her,  and  in  the  communi- 
cation of  suspicions  to  others,  calculated  to  cause  scandal  against 
her. 

I  find,  then,  that  there  has  been,  in  Mr.  Duhme's  conduct, 
harsh  treatment  to  and  jealousy  of  his  wife,  under  the  circumstances 
stated.  Does  this  conduct,  on  his  part,  constitute  what  the  law  calls 
"extreme  cruelty,"  or  "gross  neglect  of  duty?"  It  is  proper  here 
to  advert  to  the  argument  made  to  the  court,  as  to  the  spirit  with 
which  this  statute  should  be  interpreted.  Complainant's  counsel 
say  it  should  be  interpreted  liberally,  and  what  is  meant  by  that 
phraseology  is,  that  if  it  would  conduce  to  the  happiness  of  the  par- 
ties to  separate  them,  I  should,  if  possible,  so  construe  the  evidence 
as  to  make  out  a  case  under  the  statute.  It  is  said  there  are  three 
parties  to  a  divorce  suit — the  complainant,  the  defendant,  and  the 
state.  I  admit  the  proposition  as  to  the  parties,  but  the  state  has 
taken  care  to  protect  itself.  It  provides  various  grounds  of  divorce, 
yet  among  them  I  do  not  find  that  ihe  living  together  unhappily  is 
one.  But  as  to  the  spirit  in  which  the  statute  should  be  interpreted, 
let  Sir  William  Scott  speak.  (2,  Haggard's  Ecclesiastical  Report, 
page  35,  Evans  v.  Evans : ) 

"The  humanity  of  the  court  has  been  loudly  and  repeated  in- 
voked. Humanity  is  the  second  virtue  of  courts,  but  undoubtedly 
the  first  is  justice.  If  it  were  a  question  of  humanity,  simply,  and 
of  humanity  which  confined  its  views  merely  to  the  happiness  of 
the  present  parties,  it  would  be  a  question  easily  decided  upon  first 
impressions.  Every  body  must  feel  a  wish  to  sever  those  who  wish 
to  live  separate  from  each  other — who  cannot  live  together  with  any 
degree  of  harmony,  and  consequently  with  any  degree  of  happiness; 
but  my  situation  does  not  allow  me  to  indulge  the  feelings,  much 
less  the  first  feelings  of  an  individual.  The  law  has  said  that  mar- 
ried persons  shall  not  be  legally  separated  upon  the  mere  disinclina- 
tion of  one  or  both  to  cohabit  together.  The  disinclination  must  be 
founded  upon  reasons,  which  the  law  approves,  and  it  is  my  duty  to 
see  whether  those  reasons  exist  in  the  present  case. 

"To  vindicate  the  policy  of  the  law,  is  no  necessary  part  of  the 
office  of  a  judge;  but  if  it  was,  it  would  not  be  difficult  to  show  that 
the  law,  in  this  respect,  has  acted  wath  its  usual  wisdom  and  hu- 
manity ;  with  that  true  wisdom,  and  that  real  humanity  that  regards 
the  general  interests  of  mankind.  For,  though  in  particular  cases, 
the  repugnance  of  the  law  to  dissolve  the  obligations  of  matrimonial 
cohabitation,  may  operate  with  great  severity  upon  individuals;  yet 
it  must  be  carefully  remembered,  that  the  general  happiness  of  the 
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married  life  is  secured  by  its  indissolubility.  When  people  under- 
stand that  they  must  live  together,  except  for  a  very  few  reasons 
known  to  the  law,  they  learn  to  soften,  by  mutual  accommodation, 
that  yoke  which  they  know  they  cannot  shake  off.  They  become 
good  husbands,  and  good  wives,  from  the  necessity  of  remaining 
husbands  and  wives;  for  necessity  is  a  powerful  master  in  teaching 
the  duties  which  it  imposes." 

This  statute  should  not  be  construed  in  a  spirit  of  improper 
liberality,  nor  with  a  view  to  defeat  its  ends;  but  in  this  case,  as 
with  every  other  statute,  the  object  should  be  to  ascertain  the 
intention  of  the  legislature  as  expressed  in  the  statute,  and 
when  this  is  discovered,  to  carry  it  faithfully  into  execution. 
With  this  rule  in  view,  is  this  case  one  of  * 'extreme  cruelty?*'  This 
1 9 1  *g^°^''^^  \.e^Tm  the  law  has  defined.  It  says  there  must  be 
either  personal  violence,  or  the  reasonable  apprehension  of 
personal  violence  ;  or  a  systematic  course  of  ill  treatment,  affecting 
the  health  and  endangering  the  life  of  the  party  against  whom  it  is 
directed.  I  do  not  think  that  the  testimony  establishes  either  of 
these  cases.  Has  there,  then  been  "gross  neglect  of  duty?'*  This 
general  term  has  received  no  definition — perhaps  it  is  incapable  of 
any :  certainly  not,  without  limiting  its  generality.  The  statute,  in 
each  case,  appeals,  for  its  interpretation  and  application,  to  the 
sound  discretion  of  the  court.  The  phrases  "extreme  cruelty" 
and  "gross  neglect  of  duty,"  are  relative  terms — they  are  expressed 
in  the  superlative  degree.  Simple  cruelty  or  neglect  of  duty  is  not 
sufficient  to  constitute  a  ground  of  divorce.  It  must  be  "extreme,'* 
"gross,"  superlative. 

Now,  while  I  find,  as  a  conclusion  of  fact,  that  there  has  been, 
in  this  case  ill  treatment,  of  a  very  grave  character,  on  the  part  of 
Mr.  Duhme  toward  his  wife ;  yet  I  do  not  think  that  it  is  of  that 
extreme  character  necessary  to  constitute  * 'gross  neglect  of  duty.** 
Finding,  therefore,  that  the  facts  of  this  case  do  not  constitute 
"extreme  cruelty,"  or  "gross  neglect  of  duty,**  I  refuse  the  applica- 
tion for  divorce. 

But  this  petition  contains  also  a  prayer  for  alimony,  and  the 
next  inquiry  is,  do  the  facts  under  consideration  constitute  a  case 
for  the  allowance  of  alimony  ?  The  law  assigns  as  grounds  for  the 
allowance  of  alimony  alone,  "gross  neglect  of  duty,"  and  "when 
there  is  a  separation  in  consequence  of  ill  treatment  on  the  part  of 
the  husband,  whether  the  wife  be  maintained  by  the  husband  or 
not.'*  We  have  seen,  as  grounds  of  divorce,  "gross  neglect  of 
duty"  and  "extreme  cruelty,*'  but  when  the  law  making  power 
came  to  consider  what  should  be  grounds  for  the  allowance  of  ali- 
mony alone,  it  says  "  gross  neglect  of  duty,"  and  drops  the  words 
**  extreme  cruelty,"  (the  superlative  degree)  and  substitutes  therefor 
simply  "  ill  treatment,"  (positive  degree) ;  and  as  if  to  indicate  be- 
yond all  doubt  that  the  legislative  intent  was  to  allow  alimony  for  a 
less  cause  than  divorce,  it  adds,  in  substance,  that  where  ill  treatment 
exists,  and  consequent  separation  by  the  wife,  even  though  the 
husband  maintain  the  wife,  there  is  a  ground  for  the  allowance   of 
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alimony.  "Extreme  cruelty"  existed  originally  as  a  cause  for 
divorce.  The  statute  allowing  alimony  alone  was  enacted  subse- 
quently. The  legislature,  for  the  allowance  of  alimony  alone, 
adopted,  veiy  generally,  the  grounds  that  had  been  previously  on 
the  statute  book,  for  the  allowance  of  a  divorce,  until  they  came  to 
tlie  ground  *  extreme  cruelty,"  when  that  was  dropped  and  in  its 
place  were  substituted  the  words — "when  there  is  a  separation,  in 
consequence  of  ill  treatment  on  the  part  ot  the  husband."  (2 
Curweu's  Revised  Statutes,  p.  1662.)  In  1857  the  legislature  re- 
pealed this  law,  and  enacted,  in  its  place,  the  one  under  which  this 
case  is  brought,  adding  to  the  repealed  law  the  words  following : 
"Whether  the  wife  be  maintained  by  the  husband  or  not."  (54 
vol.  Ohio  Laws,  page  130.)  The  conclusion  is  clear,  the  legislature 
intended  that  a  less  degree  of  ill  treatment  should  be  a  sufficient 
ground  for  alimony  alone  than  was  required  as  a  ground  for  divorce. 
The  inquiry,  then,  is,  has  there  been  ill  treatment  by  Mr.  Duhme 
and  consequent  desertion  by  Mrs.  Duhme  ? 

I  think  there  has  been.  Making  all  proper  allowance  for  the 
conduce  oi  Mr.  Duhme,  it  was  ill  treatment  in  him  to  live  with  his 
wife  for  years  as  if  she  were  a  stranger  to  him  ;  it  was  ill  treatment 
in  him  to  curse  his  wile ;  it  was  *ill  treatment  in  him  to  im-  .  g^ 
pute  to  her  a  want  of  chastity  ;  it  was  ill  treatment  in  him  to 
communicate  his  suspicions  to  others,  and  thus  lay  the  basis  for 
calumny  and  scandal  against  her. 

In  consequence  ot  this  ill  treatment  Mrs.  Duhme  separated 
from  her  husband.  The  requirements  of  the  statute  are,  thus  met 
in  this  case,  and  it  is  my  duty  to  allow  Mrs.  Duhme  alimony.  But 
a  technical  objection  is  here  raised.  It  is  said  that  this  is  an  ap- 
plication for  divorce,  and  alimony  as  incidental  thereto  ;  that  for  a 
party  to  avail  herself  of  the  statute  for  the  allowance  of  alimony 
alone,  the  prayer  should  be  for  alimony  alone.  It  is  not  alleged 
that  the  facts  set  forth  in  the  petition  would  not  be  a  sufficient 
predicate  in  law  for  the  allowance  of  alimony,  but  because  there  are 
two  prayers  at  the  close  of  the  petition,  one  for  alimony  and 
one  for  divorce,  it  is  said  the  petitioner  must  abandon  this  suit, 
and  begin  a  new  suit  by  filing  this  same  petition,  omitting  the 
prayer  for  divorce.  I  do  not  think  the  law  requires  so  vain  a  thing. 
The  general  principles  of  pleading  do  not  require  it — petitions,  bills 
in  equity,  conclude  with  several  prayers  and  with  alternative  prayers. 
The  facts  stated  in  the  petition  constitute  the  case.  The  prayer  of 
the  petition,  is  drawn  according  to  the  pleader's  opifiion  of  the  relief 
he  is  entitled  to  upon  his  petitions ;  the  court  grants  that  prayer, 
that  relief  which  the  petition,  as  proven,  requires.  But  every  part 
of  a  law  is  to  be  construed  with  reference  to  the  whole.  Section  4 
of  the  **  Divorce  Act "  (54  O.  L.,  132)  providing  in  what  cases  an 
appeal  may  be  allowed,  says,  "An  appeal  to  the  district  court  may 
be  allowed  im  cases  in  which  the  court  shall  give  judgment  in  favor 
of  the  wife  for  alimony  alone,  without  granting  a  divorae^"  thus 
recognizing  the  fact  that  alimony  may  be  allowed  oh  a  petition  for 
divorce  and  alimony,  even  though  a  divorce  is  not  allowed  and  thus 
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the  law  has  heretofore  been,  Laughery  v.  Laughery  et  al,  15  O. 
401 

In  the  allowance  of  alimony  it  is  not  a  case  to  be  harsh  to  Mr. 
Duhme.  He  has  now  in  his  possession  real  estate  belonging  to 
his  wife ;  he  has  had  the  income  of  this  real  estate  for  twelve 
years.  This  is  said  by  her  counsel  to  have  amounted  in  that  time 
to  about  $20,000,  clear  of  all  expenses.  Mr.  Duhme  received  from 
his  wife  $7,216  in  cash  which  the  testimony  shows,  he  has  ex- 
pended in  the  improvement  of  her  property.  I  will  allow  to  her, 
her  real  estate ;  $1,000  only  in  money,  and  the  costs  will  be  charged 
to  the  defendant.  The  allowance  of  $1,000  is  to  cover  the  ex- 
penses of  the  trial  to  her. 

They  have  two  children,  (boys,)  aged  respectively  five  and 
eight  years.  The  younger  child  will  be  given  to  his  mother — the 
elder  to  his  father,  with  mutual  access.  In  the  disposition  of  the 
children,  I  have  had  in  view  the  desire  to  draw  these  parties 
together.  In  the  separation  of  the  children  there  is  a  lasting 
bond  of  union.  There  is  no  sufficient  reason  why  they  should 
not  come  together  ;  there  is  much  reason  why  they  should.  These 
little  ones  have  a  right  to  demand  of  their  father  paternal  care  and 
affection ;  they  have  a  right  to  demand  of  their  mother  maternal 
care  and  affection.  All  this  they  can  only  have  when  there  is 
union  between  the  father  and  the  mother.     Let  them  be  united. 

Tilden,  Rairden  &  Tilden,  and  Wm.  Johnston,  for  petitioner. 

Lincoln,  Smith  &  Warnock,  for  defendant. 


Digitized  by 


Google 


WEEKLY  LAW  GAZETTE.  103 

McCormack  v.  Railroad  Co.  et  al.  Vol.  III. 

[*Hamilton  Common  Pleas  Court.]  1 93 

Statb  V.  Cook  and  Skiter. 

For  opinion  in  this  case,  see  2  Dec.  R.  36,  (1  Western  Law  Monthly,  201.) 
This  case  was  reversed  by  the  Hamilton  circuit  coiirt.    See  post. 


[♦Superior  Court  of  Cincinnati,  General  Term,  1868.]  209 

Whitney  et  al.  v.  Rogers  et  al. 

For  opinion  in  this  case,  see  2  Disney,  421. 


[♦Superior  Court  of  Cincinnati,  General  Term,  1858.]  2 1 1 

William  Wood  v.  J.  Pearce. 

For  opinion  in  this  case,  see  2  Disney,  411. 


'('RAILROAD  MORTGAGES.  218 

[Licking  Common  Pleas  Court,  March  Term,  1869.] 

John  McCormack  v.  Central  Ohio  R.  R.  Co.,  Geo.  S.  Coe 

ET  AL. 

The  necessary  expenses  for  keeping  up  and  operating  a  railroad  are,  in  equity, 
the  first  charge  u{)on  its  earnings.  Therefore,  when  it  becomes  necessary 
to  purchase  machinery  for  the  successful  operation  of  the  road,  the  same 
should  be  paid  for  out  of  the  current  earnings  of  the  company,  (in  the  ab- 
sence of  an  agreement  to  the  contrary,)  notwithstanding  a  mortgage  has 
been  previously  made  upon  the  road,  its  franchises,  incomes,  etc.,  present 
and  future. .  , 

In  this  case  the  railroad  company  had,  during  the  construction 
of  its  road,  mortgaged  the  road,  its  franchises,  and  all  its  property, 
present  and  future,  together  with  its  **  tolls  and  income,"  to  Geo.  S. 
Coe,  in  trust,  to  secure  bonds  upon  which  to  raise  money  to  finish 
and  put  in  operation  the  road.     The  court  held  : 

Finch,  J. 

First. — That  the  mortgage  did  not  operate  to  create  a  charge  on 
the  future  earnings  or  income  of  the  company  in  the  ^ordinary  ^  i  g 
sense  of  a  mortgage  lien  :  but  that  by  force  of  its  character  and 
other  enabling  statutes  of  Ohio,  on  that  subject,  that  instrument 
ought  to  be  sustained  as  a  quasi  deed  of  trust,  or  agreement  under 
seal  between  the  so-called  mortgagor  and  mortgagee,  by  which  the 
railroad  company  was  to  remain  in  possession  of  the  road,  and  man- 
age its  afiFairs  for  the  benefit  of  the  mortgagee  and  aH  other  parties 
interested,  till  default  made,  etc. 
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Second. — That,  as  this  income  could  only  be  produced  by  oper- 
ating their  road,  and  this,  of  necessity,  involved  the  constant  outlay 
of  large  sums  of  money,  for  which  no  other  provision  was  made 
by  the  parties,  the  necessary  expenses  of  keeping  up  and  operating 
the  road,  is,  in  equity,  the  first  charge  upon  its  earnings. 

Third, — If  at  any  time,  while  the  road  remains  in  the  hands  of 
the  company,  it  becomes  necessary  to  purchase  locomotive  engines 
or  other  machinery,  in  order  to  continue  the  successful  operation  of 
their  road,  the  directors  of  the  company  have  the  right,  and  it  is 
their  duty,  as  well  to  the  mortagee  as  to  the  stockholders  and  credi- 
tors, to  purchase  and  pay  for  the  same  out  of  the  current  earnings  of 
the  company,  and  if,  under  such  circumstances,  they  contract  a 
debt  for  such  necessary  machinery,  the  creditor  has  a  right  (in  the 
absence  of  any  understanding  to  the  contrary)  to  be  paid  out  of  the 
current  income  of  said  company,  and  in  that  respect  is  to  be  classed 
with  laborers  and  others  who  minister  to  the  daily  necessities  of  the 
company. 

Fourth, — That  the  mortgagee  (after  default)  is  to  be  next  paid 
out  of  this  fund ;  and  lastly,  the  general  creditors.  Judgment  ac- 
cordingly. 

[It  will  be  observed  that  the  foregoing  decision  differs  from  the  tenor  of 
several  decisions  we  have  already  published.  We  have  published  all  the  deci- 
sions on  this  subject  that  have  been  made  public. — Ed.  W.  L.  G.] 


225  [*Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

Thornton  Check  v.  The  Little  Miami  Railroad  Co. 

For  opinion  in  this  case,  see  2  Disney,  237. 


23 1  [^-Superior  Court  of  Cincinnati,  Special  Term,  1889.] 

Neff's  Executors  v.  N^ff's  Heirs. 

For  opinion  in  this  case,  see  2  Disney,  468. 
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*HABEAS  CORPUS.  234 

[Hamilton  Common  Pleas  Court.] 

Ex  PARTE  Lewis  Early. 

1.  The  writ  of  habeas  corpus  is  a  writ  of  right:  yet,  at  common  law,  it  does 

not  issue  as  a  matter  of  course — it  does  not  issue  when,  upon  the  peti- 
tioner's own  showing,  the  court,  upon  the  return,  would  be  compelled  to 
remand  to  custody. 

2.  The  law  of  Ohio  requires  the  writ  to  issue,  in  all  cases,  in  behalf  of  a  party 

confined  in  a  jail  of  the  state,  except  in  behalf  of  a  person  committed  on 
final  conviction,  or  committed  for  treason  or  a  capital  offense,  plainly  and 
specially  expressed  in  the  warrant  of  commitment. 

3.  Where  courts  have  concurrent  jurisdiction,  the  court  which  first  acquires 

jurisdiction  of  a  given  case,  retains  it.  to  the  exclusion  of  the  other 
courts. 

4.  When  a  state  court  issues  a  writ  of  habeas  corpus,  directed  to  a  marshal  pf 

the  United  States,  for  the  release  of  a  person  alleged  to  be  unlawfully 
held  by  him,  the  marshal's  return,  uncontradicted,  that  he  holds  the  party 
by  a  warrant  from  a  United  States  Commissioner,  under  the  fugative  slave 
law  of  1850,  is  conclusive  upon  the  state  court,  and  the  writ  must  be  dis- 
missed. 

This  was  an  inquiry  before  Judge  Dickson,  upon  a  return  made 
by  United  States  marshal  SiflFord  to  a  writ  of  habeas  corpus,  direct- 
ing him  to  produce  in  court,  the  body  of  Lewis  Early,  a  negro, 
alleged  to  be  in  his  custody  without  authority  of  law. 

The  marshal  set  forth  in  his  return,  that  he  held  this  party 
under  a  warrant  from  Charles  Brown,  United  States  commissioner, 
and  in  obedience  to  his  order,  and  that  at  this  hour,  he  w^as  present 
at  an  investigation,  pending  before  that  officer,  and  could  not, 
therefore,  be  produced  before  this  court. 

J.  W.  Caldwell  represented  Lewis  Early ;  and  the  marshal  was 
represented  by  the  Hon.  Geo.  E.  Pugh. 

Mr.  Caldwell  applied  for  a  continuance  of  the  case,  until  after 
the  termination  of  the  proceeding  before  the  commissioner,  and 
asked  that  the  marshal  should  have  leave  to  amend  his  return. 

Mr.  Pugh — He  has  not  asked  leave. 

Mr.  Caldwell— Well,  that  he  be  directed  to  amend  it.  The 
counsel  then  went  into  a  statement  which  he  claimed  to  be  the  facts 
of  the  case,  and  alleged  that  if  Early  left  the  state  of  Virginia  and 
came  into  Ohio  alone  or  in  company  with  George  Schetzer  by  the 
consent  of  George  Kilgour,  his  master,  he  was  a  free  man. 

Court — The  question  is  as  to  the  sufficiency  of  the  return ;  the 
facts  back  of  it  are  not  before  the  court. 

Mr.  Caldwell  then  proceeded  to  contend  that  tte  framersof  the 
constitution  did  not  contemplate  that  a  judge  of  the  U.  S.  court 
should  have  power  to  appoint  any  creature  (he  did  not  use  the  word 
offensively),  upon  whose  action  the  liberty  of  the  citizen  should 
depend :  this  commissioner  had  no  more  power  to  hold  this  man 
than  a  notary  public  or  a  justice  of  the  peace  would  have.     The 
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doctrine  would  not  be  tolerated  a  quarter  of  a  century  ago,  in  the 
bosom  of  the  Democracy.  Nothing  but  the  most  ultra-sectional  polit- 
ical views  could  have  led  to  such  an  enlargement  of  the  boundaries 
of  the  jurisdiction  of  an  ofl&ce  so  created,  as  had  been  claimed  for 
this  office  of  commissioner.  He  (Mr.  C.)  now  submitted 
235  *^^^^t^^r^t^'^'^ofthe  marshal  was  an  insufficient  return,  and  that 

he  should  be  directed  to  amend  it,  and  ,at  the  termination  of  the 
examination  before  the  commissioner,  produce  in  court  the  body  of 
Lewis  Early,  that  the  court  might  decide  whether  he  came  to  Ohio 
by  the  wish  of  Mr.  Kilgour,  or  had  been  brought  here  by  Schetzer, 
the  latter  having  the  title  conveyed  to  him.  Was  Mr.  Pugh  afraid 
of  state  sovereignty — of  the  integrity  of  a  state  court? — afraid  that 
a  citizen  of  Virginia  would  not  get  his  rights  in  a  state  court  of 
Ohio? 

Mr.  Pugh — Suppose  I  am  afraid,  how  will  that  affect  the  ques- 
tion? Mr.  P.  would  now  merely  suggest  that  if  the  court  were  to 
make  an  order  that  the  marshal  produce  this  negro,  after  the  decis- 
ion of  the  commissioner  adversely  to  Mr.  CaldwelPs  claim,  it  would 
be  impossible  for  the  officer  to  obey  such  a  writ,  as  the  negro 
would  be  in  the  custody  of  his  master. 

Upon  an  intimation  from  the  court  that  it  did  not  desire  to  hear 
argument  on  that  side  of  the  case,  Mr.  Pugh  closed  his  remarks. 

Dickson,  J.    • 

This  is  an  application  made  by  Messrs.  Jolliffe  and  Caldwell  for 
Hie  discharge  of  Lewis  Early  from  the  custody  of  the  United  States 
marshal.  The  petition  sets  forth  that  the  custody  is  held  under  a 
warrant  from  Charles  Brown,  a  commissioner  of  the  United  States ; 
and  that  this  commissioner  had  no  legal  authority  to  issue  the  same. 
The  return  of  the  marshal  is,  in  substance,  that  he  holds  Early  in 
obedience  to  this  warrant,  and  the  order  of  said  United  States  com- 
missioner, and  that  he  has  Early  now  before  the  commissioner 
pending  an  investigation,  and,  therefore,  he  cannot  produce  him  in 
this  court.     The  truth  of  this  return  is  not  denied. 

Two  questions  are  presented  for  determination — 

1.  Ought  this  court  to  have  issued  the  writ  of  habeas  corpus  ? 
At  common  law,  while  this  writ  was  always  considered  a  writ  of 
right,  it  did  not  issue  as  a  mattter  of  case.  When  the  petitioner, 
by  his  own  showing,  presented  such  a  case,  that  on  the  return  of 
the  writ,  the  court  would  be  compelled  to  remand  the  party  the 
writ  did  not  issue.  (3  Barnwell  and  Alderson,  420).  The  same 
rule  obtains  in  the  states  of  Massachusetts  and  Pennsylvania  (Sims 
case,  7  Gushing  285,  26  Penn.  St.  R.,  9).  The  reason  for  it  is  ob- 
vious. 

Our  state  pursues  asomewhat  different  policy, and  determines-, in 
certain  cases,  upon  the  return,  that  which  at  common  law  is  deter- 
mined upon  the  application  for  the  writ.  The  legislature  prescribes 
that  the  writ  shall  issue  in  all  cases,  where  the  party  is  confined  in 
a  jail  of  this  state,  except  in  behalf  of  a  party,  convicted  of  some 
crim©  or  offense  for  which  he  stands  committed,  or  whfc  has  been 
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committed  for  treason  or  felony,  the  punishment  whereof  is  capital, 
plainly  and  specially  expressed  in  the  warrant  of  commitment ;  and 
that  it  shall  issue  in  all  cases  in  behalf  of  persons  unlawfully  de- 
prived of  their  liberty.     (Swan's  Statutes— new  ed. — ^p.  450). 

The  supreme  court  in  the  case  ex  parte  Collier,  6  O.  S.,  55 — a 
case  precisely  analgous  to  this — held  in  substance,  that  the  writ 
should  issue,  aad  the  rights  of  th^  parties  be  determined  upon  its 
return. 

2.  The  second  question  is  as  to  the  sufficiency  of  the  return 
of  the  marshal — does  it  excuse  him  from  the  production  of  the 
body  ? 

It  does,  unless  the  commissioner  had  no  jurisdiction  to  issue 
the  process  under  which  the  marshal  holds  the  party.  The  rule 
applicable  to  the  case  is  this  :  *where  courts  have  concurrent  joe 
jurisdiction,  t'le  court  which  first  acquires  jurisdiction  of  a 
given  case  retains  it  to  the  exclusion  ot  the  other  courts.  This  is 
a  rule  of  peace,  of  harmony,  to  prevent  collision  and  conflict  be- 
tween the  courts ,  it  rests  in  comity.  It  is  important  wherever 
there  are  courts  of  concurrent  jurisdiction  ;  it  is  especially  import- 
ant in  our  complex  government,  with  state  and  federal  judiciaries, 
operating  upon  the  same  people  and  within  the  same  territorial 
limits.  The  court  that  oversteps  or  disregards  this  rule  is  guilty  of 
a  grave  offense  against  the  administration  of  justice.  The  rule, 
however,  is  subject  to  proper  limitations.  If  a  court  without  any 
jurisdiction  therefor,  issue  a  process  that, process  is  void,  and  a 
court  of  competent  jurisdiction  may  so  declare  it.  If,  for  example, 
a  court  of  exclusively  civil  jurisdiction,  should  assume  criminal  jur- 
isdiction, and  issue  the  process  incident  to  criminal  procedure,  such 
process  would  be  void  and  a  competent  court  might  disregard  it. 

The  only  inquiry  then  in  this  case  is,  had  the  commissioner 
jurisdiction  to  issue  the  process  under  which  the  marshal  holds  the 
party  ?  He  had,  if  the  fugitive  slave  law  of  1850  is  a  constitutional 
law.  This  latter  is  a  grave  question.  There  is  much  learning  upon 
it.  The  most  eminent  statesmen  and  jurists  of  our  country  have 
brought  their  whole  strength  to  its  investigation.  The  books  fur- 
nish the  results  of  their  labors.  I  do  not.  however,  propose  now 
to  examine  this  question  upon  principle.  It  would  be  supereroga- 
tion. The  question  is  res  adjudicaia.  The  fugitive  slave  law  of 
1798  has  been  held  constitutional  by  the  supreirie  court  of  the 
United  States  in  the  Prigg  case,  16  Peters,  639. 

*  This  decision  was  affirmed  by  the  same  court  ki  the  Vanzandt 
case,  5  Howard,  215,  and  reaffirmed  by  the  same  court  in  14  Howard, 
13.  The  fugitive  slave  law  of  1850,  so  far  as  constitutional  questions 
are  concerned.difFers  in  but  one  respect  from  the  preceding  law.  The 
power  of  remanding  by  the  latter  law  is  given  to  commissioners,  by 
the  former  it  was  given  to  the  justices  of  the  peace.  The  law  of 
1850  has  been  held  constitutional  by  Judge  McLean,  ex  parte  l^oh- 
inson,  6  McLean,  355,  by  Judge  Nelson  (of  the  New  York  circuit), 
in  a  charge  to  the  grand  jury,  1  Blatchford's  Reports;  by  the  unan- 
imous opinion  of   the  supreme   court  of  Massachus«lts,  7   Cush., 
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285,  and  on  the  7th  of  March  last  by  the  unanimous  opinion  of  the 
supreme  court  of  the  United  States. 

The  question  is  res  adjudkaia,  and  the  genius  of  the  common 
law  is  adherence  to  settled  precedent.  In  the  face  of  this  weight  of 
authority,  it  would  savor  of  factious  opposition  to  federal  rights,  for 
an  inferior  court  of  a  state  to  interpose  and  declare  the  law  unconsti- 
tutional. Such  a  proceeding  woijld  be  productive  of  no  good  and  of 
much  harm  ;  it  would  tend,  in  the  minds  of  many,  to  associate  the 
idea  of  freedom  with  lawlessness,  to  produce  alienation  and  distriist 
between  the  state  and  federal  judiciaries,  where  mutual  regard  and 
confidence  should  obtain.  If  the  law  is  oppressive  and  unjust  there 
is  a  constitutional  remedy,  by  application  to  the  legislative  depart- 
ment of  the  government,  or  it  may  be  to  the  suprem6  court  of  the 
United  States  for  recon.sideration  and  reversal. 

With  this  view  of  the  law,  for  me,  as  a  judge,  to  interfere  by 
habeas  corpus,  and  free  this  man  from  the  custody  of  the  marshal, 
would  be  an  act  of  the  same  character  as  for  me  as  a  man  to  inter- 
fere by  personal  violence  to  accomplish  the  same  purpose.  Either 
would  be  an  act  of  physical  force  unwarranted  by  law.  I  cannot  do 
it.     Let  the  writ  be  dismissed. 


241  [*Superior  Court  of  Cincinnati,  General  Term,  1858.] 

Brown  v.  Alexander. 

For  opinion  in  this  case,  see  2  Disney,  395. 


243  ['Superior  Court  of  Cincinnati,  Special  Term,  1858. 

John  Huff  v.  Hatch  &  Langdon. 

For  opinion  in  this  case,  see  2  Disney,  63. 
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*JUDICIAL   SALES.  245 

[Hamiltoa  District  Court,  1859.] 

Hartshorne  V.  Reeder  ET  AL. 

An  appraisement  and  sale  of  the  'whole  property  by  the  sheriff  will  not  be  set 
aside  on  the  opinion  of  witnesses  that  the  property  i^ould  bring  more  if 
parceled  into  lots,  the  objection  is  too  late,  the  application  should  have 
been  made  to  the  sheriff. 

An  appraisement  and  sale  was  made  of  the  whole  property,  and 
objection  is  raised  that  it  should  have  been  appraised  and  sold  in 
parcels. 

The  Court,  (Swan,  J.,  presiding.) 

Held,  That  the  judgment  debtor  *should  have  madeappli-  246 
cation  to  the  sheriff  to  have  the  appraisement  and  sale  in  parcels. 
The  objection  comes  too  late,  when  simply  grounded  on  the  opinion 
of  witnesses,  that  the  property  would,  in  their  opinion,  bring  more 
by  being  parceled  into  lots. 

Motion  overruled. 


PLEADINGS. 

[Hamilton  District  Court,  1859.] 

John  Rose  v.  Jacob  Creutz. 

a  petition  to  collect  money-rent  under  a  written  lease  may  be  verified  by  the 
plaintiflPs  attorney,  if  the  instrument  is  in  his  possession,  it  being  a  writ- 
ten instrument  for  the  payment  of  money  only,  within  section  113  of  the 
Code. 

The  petition  is  verified  by  the  attorney  of  plaintiff,  because  the 
instrument  is  in  his  possession.  On  petition  being  filed  motion  was 
made  to  strike  from  files,  because  the  instrument  being  a  lease  is 
not  for  the  payment  of  money  only. 

Motion  overruled. 

On  Error  y/<?/df:  That  such  instrument  when  sued  on  for  money- 
rent  only  is  a  written  instrument  for  the  payment  of  money  only, 
witjhin  the  terms  of  the  code,  section  113. 

Judgment  below  aflSrmed, 


[*Saperior  Court  of  Cincinnati,  General  Term,  1858.]  25 1 

The   Directors  of  the  Wesleyan  Cemetery  v.  William 

Woodruff. 

For  opinion  in  this  case,  see  2  Disney,  216. 
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252  [*Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Lemuel  H.  Sargent  v.  Edmund  B.  Townsend. 

For  opinion  in  this  case,  see  2  Disney,  472. 


253  *SURETY— PARTNERSHIP. 

[Superior  Court  of  Cincinnati,  February  Term,  1859.] 

The  Bakers'  Union  of  Cincinnati  v.  H.  W.  Streuve. 

A  surety  cannot  be  charged  unless  the  claim  is  brought  within  the  very  terms 
of  his  contract.  The  substitution  of  a  new  agreement,  instead  of  that 
to  which  he  was  originally  a  party,  will  exonerate  him  from  his  liability. 
But  whenever  it  is  evident,  from  the  agreement  or  the  circumstances  at- 
tending it,  that  a  security  given  to  a  partnership  was  intended  to  con- 
tinue in  force,  notwithstanding  there  mijsht  be  a  change  in  its  constitu- 
tion, the  court  will  extend  it  to  embrace  all  subsequent  liability. 

Storer,  J. 

The  plaintiffs  composed  a  voluntary  association,  in  the  nature 
of  a  joint  stock  company,  transacting  business  under  the  name  of 
the  Bakers*  Union  of  Cincinnati,  whose  object,  it  appears,  was  to 
purchase  flour,  and  resell  it  for  the  benefit  of  the  parties  interested : 
especially,  that  the  members  who  were  practical  bakers  might,  at 
all  times,  have  the  privilege  of  procuring  flour  at  the  lowejst  price. 

In  the  month  of  June,  1856,  the  defendant's  son,  H.  H.  Streuve, 
a  minor,  was  appointed  the  clerk  and  agent  of  the  plaintiffs,  hav- 
ing the  entire  control  of  the  property  then  on  hand,  with  power  to 
conduct  the  business,  make  sales  and  purchases,  and  collect  debts. 
On  the  6th  of  the  same  month,  the  defendant  executed  the  follow- 
ing bond  : 

**  Know  all  men  that  I,  H.  W.  Streuve,  of  the  county  of  Ham- 
ilton, and  state  of  Ohio,  am  held,  and  firmly  bound  unto  the 
Bakers'  Union  of  Cincinnati  in  the  sum  of  $5,000,  for  the  payment 
of  which  I  hereby  bind  myself,  my  heirs,  executors,  administrators, 
and  assigns. 

**The  condition  of  the  above  obligation  is  such,  that:  Whereas 
said  Bak'^rs'  Union  have  this  day,  employed  Henry  H.  Streuve,*  as 
clerk  in  their  business,  so  long  as  they  can  agree:  Now,  if  said  H. 
H.  Streuve  shall  faithfully  pay  over  all  moneys  by  him  received,  and 
shall  not,  in  any  wise,  cheat  or  defraud  said  association,  then  this 
obligation  shall  be  void,  otherwise,  to  be,  and  remain  in  full  force." 

It  is  admitted  that  H.  H  Streuve  was  in  the  employ  of  the 
plaintiffs,  from  the  date  of  his  engagement,  till  the  early  part  of 
the  December  following. 

When  the  petition  was  filed,  the  parties  named  as  plaintiffs 
were  the  members  of  the  association ;  but,  by  leave  of  court,  the 
pleadings  have  been  amended  by  making  the  Bakers'  Union  of  Cin- 
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cinnati,  party  plaintiff*  instead  of  the  individuals  compoeing  it,  as 
permitted  by  section  1  of  the  law  of  February  27,  1846,  (Swan, 
706.) 

The  plaintiffs  claim,  the  defendant's  son  received  or  collected 
large  sums  of  money  while  in  their  employ,  which,  of  right, 
belonged  to  the  association,  and  which  have  not  been  paid  over,  or 
*accounted  for,  as  he  was  bound  to  do.  On  the  other  hand,  254 
the  defendant  denies  the  alleged  indebtedness  of  his  son,  and 
asserts  that  he  has  fully  paid  to  the  proper  officers  of  the  plaintiffs, 
all  sums  he  has  received. 

The  parties  have  been  fully  heard  at  bar,  as  well  as  on  their 
wTitten  testimony.  A  reference  has  been  made  to  a  master,  who 
has  reported,  and  since  his  report,  the  case  has  been  reheard,  wit- 
nesses again  examined,  and  counsel  have  argued  for  both  parties. 

On  the  trial,  it  was  proved  that  one  of  the  members  of  the  as- 
sociation, who  owned  stock,  at  the  time  the  bond  was  executed  by 
the  defendant,  had  since  sold  his  interest  to  a  third  person,  and  is 
not  now  a  party  to  the  association.  And  it  is  claimed  the 
bond  cannot,  therefore,  be  enforced,  as  it  wasnot  intended,  it 
is  said,  to  cover  any  liability,  other  than  that  which  was  origi- 
nally imposed  by  the  terms  of  the  contract.  That  the  intro- 
duction of  a  new  member  into  this  association  must,  therefore, 
result  in  the  discharge  of  the  obligation,  per  se,  so  far  as  any  subse- 
quent liability  can  be  imposed,  and  make  it  necessary,  whenever  a 
stockholder  disposes  of  his  share  in  the  company,  that  a  new  bond 
should  be  given,  though  the  same  association  still  exists,  the  same 
business  transacted,  the  same  capital  employed. 

It  is  very  clear,  that  a  surety  cannot  be  charged,  except  the  claim 
against  him  is  brought  within  the  terms  of  his  contract.  The  sub- 
stitution of  a  new  agreement,  instead  of  that  for  the  performance 
of  which  he  was  responsible,  will,  therefore,  exonerate  him  from 
liability ;  and  in  that  large  class  of  cases,  where  officers  of  corpora- 
tions, or  other  companies,  public  or  private  have  given  bonds  to 
perform  perform  their  duties  during  their  term  of  office,  and  their 
employments  are  annual,  or  at  other  stated  periods,  their  obligation 
is  confined  to  the  time  for  which  they  were  appointed :  at  the  expira- 
tion of  that  term  their  liability  terminates.  When  reappointed  the  em- 
ployees must  enter  into  a  new  guaranty. 

But  whenever  it  is  evident,  either  b}''  express  argument,  or 
•implied  from  the  conduct  of  the  parties,  the  nature  of  the  business 
to  be  transacted,  as  well  as  the  circumstances  of  the  case,  that  a 
security  given  to  a  firm,  was  intended  to  continue  in  force,  notwith- 
standing there  might  be  a  change  in  its  constitution,  the  courts  will 
extend  it  to  embrace  all  subsequent  liability.  (Smith  M.  Law,  99.) 
So  in  Metcalf  v.  Brown,  12  East,  400,  it  was  held  that  the  trustees 
of  a  joint  stock  company  might  sue  on  a  bond,  made  to  them  as  such 
notwithstanding  a  change  in  the  company,  for  the  obligor,  knowing 
the  fluctuating  state  of  the  company,  must  have  so  intended. 

So  a  promissory  note,  given  to  secure  orders  made  by  a  firm, 
will  be  available  for  the  benefit  of  future  as  well  as  present  mem- 
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bers,  if  it  clearly  appears  to  have  been  the  intention  of  the  makers. 
Pease  v.  Hirst,  10  B.  &  Cres.,  122. 

When  we  consider  the  circumstances  attending  the  execution 
of  the  defendant's  bond,  we  must  conclude  it  was  intended  to  cover 
the  delinquencies  of  his  son,  during  the  whole  term  of  his  employ- 
ment, however  much  the  ownership  of  the  stock  may  have  changed. 
The  substitution  of  one  individual  for  another,  in  the  membership 
of  the  company,  imposed  no  greater  liability  than  already  existed 
upon  the  bond ;  nor  could  it  create  any  new  duty,  or  change  the 
mode  of  conducting  the  business,  It  is  very  fully  proved  that  no 
objection  was  taken  by  the  defendant  to  the  introduction  of  new 
members,  but  his  principal  remained,  notwithstanding,  in  the  em- 
ploy of  those  who  represented  the  same  body,  which  he  originally 
engaged  to  serve,  performing,  meanwhile,  the  same  duties,  without 
2K.    *modification  in  the  same  manner  of  the  performance. 

We  must,  therefore,  hold  the  bond  was  a  subsisting  security 
when  this  suit  was  brought,  and  will  furnish  grant  for  the  plaintiff 
to  recover  whatever  sum  the  principal  may  have  been  in  arrear. 

Stallo  &  McCook,  for  plaintiff. 

W.  T.  Forrest,  and  Tilden,  Rariden  &  Tilden.  for  defendant. 


257  [*Superior  Court  of  Cincinnati,  Special  Term,  1868.] 

Abraham  O.  Brannon,  Assignee,  etc.  v.  Daniel  Brannon 

ET  al. 

For  opinion  in  this  case,  see  2  Disney,  224. 

This  case  was  denied  in  Rolierts  v.  McWilliams,  4  Gaz.  97,  post. 


265  [^Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Edward  J.    Lewis,  v.    Adolphus    H.  Smith  and  Henry  O. 

Gilbert. 

For  opinion  in  case,  see  2  Disney,  434. 
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*JOINDER  OF  ACTIONS.  266 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 
HowLETT  V.  Martin. 

A  suit  to  obtain  judgment  on  a  note  and  a  suit  to  foreclose  a  mortgage  secur- 
ing the  note,  between  the  same  parties,  are  proper  to  be  consolidated  on 
motion,  although  there  are  liennolders  made  parties  in  the  latter  action 
not  interested  m  the  former. 

Storer,  J. 

These  actions  are  brought,  the  one  to  obtain  judgment  on  a 
promissory  note  secured  by  mortgage,  the  other  to  foreclose,  as  it 
is  alleged,  the  mortgage  itself. 

The  defendant  Howlett  moves  that  the  actions  be  consolidated 
under  section  143  of  the  Code  ;  this  section  provides,  where  two  or 
more  actions  are  pending  in  the  same  court,  which  might  have  been 
joined,  the  defendant  may,  on  motion,  and  notice  to  the  adverse 
party,  require  him  to  show  cause  why  the  same  should  not  be  con- 
solidated, and  if  no  such  cause  be  shown,  the  said  several  actions 
shall  be  consolidated. 

The  question  now  presented,  directly  involves  the  power  to 
give  judgment  upon  the  note  or  bond,  which  is  the  evidence  of  the 
debt,  in  the  same  action  where  the  plaintiff  seeks  to  foreclose  the 
mortgage  which  secures  it. 

1  see  no  rea.son  why  the  several  remedies  the  plaintiff"  might 
have,  before  the  Code  was  adopted,  should  not  be  combined  in  an 
action  under  our  present  practice. 

The  change  so  thorough  (so  unwise  in  the  old  practice),  very 
clearly  indicates  it  to  have  been  intended  by  the  legislature  to  unite 
in  one  suit  all  conceivable  causes  of  action  of  the  same  class,  and 
all  the  various  remedies  necessary  to  give  them  effect.  Unless  the 
joinder  will  produce  manifest  incongruity  and  the  parties  be  deprived 
of  the  benefit  of  a  full  and  fair  trial,  there  would  seem  to  be  no 
good  ground  to  *forbid  the  pursuit  of  all  the  usual  remedies,  ^ct 
at  the  same  time,  and  in  the  same  procedure.  The  rendition 
of  a  judgment  for  the  debt,  may  be  necessary  to  bind  the  estate  of 
the  debtor,  not  included  in  his  mortgage ;  the  foreclosure  may  be 
desired  to  exhaust  the  value  of  the  security  ;  and  finally  the  posses- 
sion of  the  property  mortgaged,  may  be  necessary  to  subject  the 
rents  and  profits ;  a  step  that  is  pursued  in  every  proper  cause, 
under  another  form,  when  the  court  will  authorize  a  receiver  to 
collect  and  appropriate  them. 

The  great  object  of  the  consolidation,  is  to  save  cost,  and  pre- 
vent multiplicity  of  suits ;  it  is  regarded  always  with  favor,  and 
nevei  denied,  when  it  is  clear  the  parties  are  the  same,  and  the 
cause  of  action  is  identical.  It  is  true  there  may  be  more  parties 
required,  when  the  petition  is  filed  to  foreclose,  than  when  the  rem- 
edy is  upon  the  note  or  bond,  but  the  cause  of  action  is  the  same  in 
8    W.  L.  G. 
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both  cases,  for  if  the  debt  is  not  due,  or  its  consideration  has  failed, 
the  security  is  not  available,  nor  does  the  joinder  of  prior,  or  subse- 
quent lienholders  make  the  parties  really  interested,  any  less  the 
same. 

We  think  the  two  actions  now  before  us  may  well  be  tried 
together,  and  all  the  remedies  a  plaintiff  has  a  right  to  pursue  fully 
imparted  when  they  are  sought  bjvpetitions  in  one  action  only. 

Consolidation  ordered. 

Dodd  Huston,  attorney  for  plaintiff. 


[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Thomas  W.  Farrin  v.  Jonathan  Creager  et  al. 

For  opinion  in  this  case,  see  2  Disney,  464. 


273  [♦Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Darst  &  Herchelrode  V.  SirEviNS  &  Cam^rt. 

For  opinion  in  this  case,  see  2  Disney,  473. 


275  [  *Superioi  Court  of  Cincinnati,  Special  Term,  1855.] 

Davis  &  Major  v.  Cincinnati,  Hamilton  &  Dayton. 
Railroad  Co. 

For  opinion  in  this  case,  see  1  Disney,  23. 
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*MUNICIPAL  CORPORATIONS— STREETS.  277 

[  Superior  Court  of  Cincinnati.] 

to.  B.  Farrelly  &  Co.  v.  The  City  of  Cincinnati. 

1.  The  keeping  the  streets  in  good   repair,  is  a  public  duty,  imposed  on   the 

city  as  a  corporation  by  statute.  An  action  will  lie  where  an  individual  is 
specially  injured  in  consequence  of  the  non-observance  or  non-discharge 
of  such  duty,  or  through  misfeasance  or  malfeasance  in  its  discharge. 

2.  Individuals  cannot  enforce  a  public   right  or  redress  a  public  injury  by 

suits  in  their  own  names.  It  is  only  when  an  individual  suffers  some 
special  damage,  differing  in  kind  from  that  which  is  common  to  others, 
that  a  personal  remedy  accrues  to  him. 

Gholson,  J. 

The  petition  of  the  plaintiff  states  that  they  are  and  have  been 
since  the  17th  day  of  March,  1852,  the  owners  and  conductors  of  a 
line  of  omnibuses,  which  have  plied  regularly  between  the  corner 
of  Main  and  Fourth  streets  in  Cincinnati  and  Corryville.  near  said 
city,  by  way  of  Vine  street,  making  trips  every  half  hour  in  the  day; 
that  such  line  of  omnibuses  had  been  of  benefit  to  the  public  and 
profitable  to  the  proprietors ;  that  as  owners  of  said  line  of  omni- 
buses, in  and  over  said  route,  they  are  and  have  been  duly  licensed 
by  the  said  city,  and  have  fully  paid  the  taxes  assessed  for  the  same. 
The  petition  further  states  that  Vine  street  is  a  public  highway  or 
street ;  under  the  exclusive  care  and  supervision  of  said  city,  which 
it  is  the  duty  of  said  city  to  keep  in  good  order  and  repair ;  but  that 
the  said  city  neglecting  its  duty,  has  not  kept  in  repair  and  fit  for 
ordinary  use  and  travel  that  part  of  said  street  between  Mulberry 
street  and  the  north  line  of  the  city,  which  on  or  about  the  first  of 
January,  1856,  became  wholly  broken  up  and  ruinous,  full  of  deep 
holes  and  big  stones,  and  so  badly  cut  up  in  the  middle  or  roadway, 
that  it  could  be  traveled  only  by  driving  in  and  over  the  gutters. 

The  petition  alleges  that  in  consequence  of  this  condition  of 
the  street,  altliough  their  omnibuses  and  horses,  as  well  as  the  har- 
ness and  equipments,  were  good  and  sufficient,  and  they  employed 
good  and  skillful  drivers,  while  traveling  along  said  street,  the  om- 
nibuses were  racked  and  broken,  the  horses  strained,  crippled,  and 
in  some  instances  killed.  The  petition  further  alleged  that  at  vari- 
ous times  the  plaintiffs  were  compelled  in  bad  weather,  by  the  con- 
dition of  the  street,  to  abandon  a  part  of  their  usual  route  for  their 
line  of  omnibuses,  and  thus  lose  a  great  deal  of  the  good  will  and 
custom  of  those  who  had  previously  and  regularly  used  the  said  line 
of  omnibuses. 

The  petition  states  that  all  this  injury  and  loss  occurred  through 
the  neglect  of  the  defendant,  notwithstanding  the  frequent  petitions 
of  the  plaintiffs  and  others,  addressed  to  the  city  authorities  at 
different  times  since  the  1st  day  of  January,  1856,  requesting  them 

tThe  judgment  in  this  case  was  affirmed.     See  opinion  4  Gaz.  33,  s.  c.  2 
Disney,  616. 
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to  cause  said  street  to  be  repaired.     The  plain tiflfs,  therefore,  claim 
damages  to  the  amount  of  three  thousand  dollars. 

To  this  petition  a  demurrer  has  been  filed.  First — On  the 
ground  that  the  facts  set  forth  do  not  constitute  a  cause  of  action ; 
and  second — On  the  ground  of  an  improper  joinder  of  causes  of 
action. 

The  duty  of  the  city  of  Cincinnati  in  reference  to  public  streets, 
has  been  frequently  the  subject  of  adjudication.  The  keeping  the 
streets  in  good  order  is  a  fiubiic  duty  imposed  on  the  city  as  a  corpo- 
ration, by  the  statute.  Wherever  such  a  duty  has  to  be  observed 
278  ^^^^^^  ^t\i^  public,  and  an  individual  is  specially  injured  incon- 
sequence of  the  non-observance  or  non-discharge  of  such  duty, 
or  through  misfeasance  or  malfeasance  in  its  discharge,  an  action 
will  lie.  3  Black.  Com.  165.  Broome  on  Com.  Law,  661,  2  CI.  & 
Fin.  331.)  The  breach  of  a  public  duty  causing  damage  to  an  indi- 
vidual, combines  two  tortuous  ingredients — the  wrong  done  to  the 
public,  and  the  wrong  done  to  the  individual.  Individuals  cannot 
enforce  a  public  right,  or  redress  a  public  injury  by  suits  in  their 
own  names.  The  law  gives  no  private  remedy  for  anything  but  a 
private  wrong.  It  is  not  enough  that  an  individual  suflFers  in  com- 
mon with  the  rest  of  the  community — his  damage  must  be  over  and 
beyond,  and  only  in  respect  of  such  special  and  peculiar  damage, 
can  he  maintain  an  action.  (5  Bingh.  N.  C.  281,  29  E.  C.  L.)  This 
distinction,  it  has  been  said,  is  intelligible  enough,  but  there  may 
be  diflBculty  in  its  application,  and  cases  may  arise  in  which  it  is 
not  easy  to  draw  the  line  between  a  strictly  private  injury,  and  a 
public  nui.sance.     (Broome  on  Common  Law,  98.) 

When  a  common  highway  is  suffered  to  become  in  a  foundrous 
condition  for  want  of  proper  repair,  the  injury  to  the  citizens  in 
general  is,  that  they  cannot  ride  or  walk  in  the  same  track  as  before, 
but  for  that  cause  alone,  it  is  verv  clear  no  action  will  lie  (1  Inst. 
56  A.  2  Bingh.  N.  C.  281—29  Eng.  Com.  Law.)  The  business  of 
one  man  may  require  him  to  pass  over  the  highway  daily,  of  another, 
only  occasionally  ;  yet  it  has  never  been  supposed  that  this  dififer- 
ence  in  degree  of  the  injury  was  sufficient  to  make  it  special  and 
peculiar.  On  the  contrary,  it  has  been  said:  **Even  where  one 
person  sustains  an  injury  in  common  with  the  public  and,  from  the 
circumstances  in  which  he  may  happen  to  be  placed,  suffers  more 
frequently,  or  more  severely  than  others,  he  will  not,  on  that  ac- 
count, have,  as  of  course,  a  separate  right  of  action.  It  is  only 
when  he  suffers  some  special  damage,  differing  in  kind  from  that 
which  is  common  to  others,  that  a  pergonal  remedy  accrues  to  him." 
(Broome  on  Com.  Law.,  661,  7  Cushing  510-511.) 

There  are  only  two  classes  of  cases,  so  far  as  my  researches 
have  extended,  in  which  injuries  haveheen  deemed  to  be  special  and 
peculiar.  One  proceeding  from  the  local  position  of  the  plaintiff, 
as  where  he  had  a  shop  or  place  of  business  located  on  or  near  the 
highway  which  became  obstructed.  Such  was  the  case  of  Wilkes 
y.  The  Hungerford  Market  Company  (2  Bingh.  N.  C.  281),  in  which 
it  was  said,  "all  who  passed  had  the  right  of  way,  but  all  had  not 
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shops.*'  Another  class  arises  from  the  particular  nature  of  the  in- 
jury, as  where  one  traveling  on  the  highway,  and  using  due  and 
proper  caution,  suffers  from  an  obstruction  or  defect  attributable  to 
the  negligence  of  the  party  bound  to  keep  the  highway  in  repair. 
The  injury  of  which  the  plaintiffs  complain  as  the  foundation  of 
their  action  does  not  fall  within  either  of  these  classes.  Their  busi- 
ness required  that  they  sliould  use  the  highway  very  frequently,  not 
only  daily  but  hourly,  they  may  thus  have  suffered  more  severely 
than  the  rest  of  the  public,  but  not  in  a  different  way. 

It  is  true  the  petition  alleges  what  might  be,  at  first  view,  re- 
garded a  particular  injury,  the  breaking  of  vehicles  and  crippling  of 
the  horses  by  which  they  were  drawn,  on  account  of  the  dangerous 
condition  of  the  highway.  But  it  is  apparent  from  the  generality 
of  the  statements,  and  it  was  admitted  by  counsel,  that  this  allega- 
tion constitutes  not  the  ground  of  the  action,  but  a  specification  of 
the  damage  resulting  from  the  interruption  of  the  alleged  *right  270 
of  the  plaintiffs  to  travel  over  the  highway.  After  the  high- 
way became  in  the  ruinous  condition  described  in  the  petition,  it 
could  no  longer  be  prudently  and  safely  used.  If  such  its  condit'on, 
and  the  interruption  in  its  use,  gave  to  the  plaintiffs  no  ground  of 
action  they  surely  would  not  create  a  claim  for  damages  by  continu- 
ing to  travel  with  their  vehicles  and  horses. 

Under  the.se  views  the  demurrer  must  be  sustained. 

King  &  Thompson,  for  plaintiff. 

R.  B.  Hayes  &  Wm.  Disney,  for  city. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1857.]  28 1 

Smead,  Collard  &  Hughes  v.  Fay  et  al. 

For  opinion  in  this  case,  see  1  Disi»ey,  531. 
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ATTACHMENT. 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Chamberlain  &  Co.  v.  E.  K.  Strong. 

To  sustain  an  attachment,  proof  of  a  fradulent  intent  to  dispose  of  property  is 
necessary.  Constructive  fraud  is  not  sufficient.  A  sale  to  one  creditor, 
without  actual  fraud,  and  to  prevent  one  creditor  from  gaining  any  advan- 
tage over  others,  does  not  show  a  fraudulent  intent  which  will  support  an 
attachment. 

STORER,  J. 

In  this  class  of  cases,  we  require  proof  of  a  fraudulent  intent  en 
the  part  of  the  defendant  to  dispose  of  his  property,  before  we  can 
sustain  an  attachment.  What  is  termed  in  legal  parlance,  construc- 
tive fraud  is  not  sufficient:  such  conduct  is  very  properly  within  the 
more  approriate  supervision  of  the  chancellor  before  whom  an  issue 
2g2  ^'an  be  made  up,  and  the  principles  *governing  the  statute  of 
frauds  effectually  applied.  We  find  in  the  case  before  us,  no 
actual  fraud  to  have  existed  in  the  sale  charged  to  have  been  made 
to  defeat  creditors. 

If  any  inference  can  be  drawn  from  the  conduct  and  language 
of  the  defendant,  his  object  was  to  prevent  one  creditor  from  gain- 
ing an  advantage  over  the  others. 

The  mode  restored  to  was  certainly  not  as  unexceptionable  as 
would  have  been  an  assignment  for  the  benefit  of  all  the  creditors, 
as  it  is  subject  to  more  abuse,  and  leaves  the  proceeds  of  the  pro- 
perty sold  too  much  under  the  control  of  the  debtor,  but  there  is  no 
such  case  made  out  as  will  authorize  us  to  continue  the  attachment. 
It  must,  therefore,  be  dismissed. 


Digitized  by 


Google 


WEEKLY  LAW  GAZETTE.  119 

Frickc  V.  Eberhart  Vol.  III. 


PLEADING— PARTIES- 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Fricke  V.  Eberhart. 

To  a  petition  against  one  only  of  two  joint  makers  of  a  note,  the  defendant 
may  demur  for  non  joinder  of  the  other  joint  contractor.  A  demurrer  un- 
der the  Code  being  equivalent  to  a  plea  in  abatement,  and  as  between 
such  joint  contractors,  there  may  be  a  right  of  subrogation,  or  one  may 
be  a  mere  surety,  and  it  is  against  the  policy  of  che  law  that  he  alone 
should  be  selected. 

Storer,  J. 

Petition  on  a  note  signed  by  another  jointly.  Defendant  de- 
murs and  claims  there  is  a  defect  of  parties,  in  that  all  the  makers 
are  not  sued. 

The  defendant  had  the  right,  before  the  Code,  in  a  case  like 
this,  to  require  that  all  the  joint  contractors  should  be  joined.  Un- 
der the  Code,  the  demurrer  is  equivalent  to  a  plea  of  abatement.  It 
practically  produces  the  same  result :  The  plaintiff  must  join  all  the 
persons  liable  upon  the  contract  wherever  it  appears  any  such  exist. 

Each  party  has  the  right  to  compel  contributions,  and  when  the 
judgment  is  against  all  the  parties,  there  can  be  a  subrogation  to 
him  who  pays  the  debt :  Besides  one  may  be  a  surety,  and  it  would 
be  against  the  policy  of  the  law  to  permit  him  alone  to  be  selected 
for  suit,  and  the  principal  debtor  remain  unmolested. 

Demurrer  sustained. 


[♦Superior  Coui#  of  Cincinnati,  General  Term,  1859.]  289 

Young  &  Pomeroy  v.  Executors  of  Noble. 

For  opinion  in  this  case,  see  2  Disney,  485. 
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296  *PLEADING. 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 
tGEORGE   ShILUTO   V.  ThE    MERCHANTS'  AND    MANUFACTURERS' 

Insurance  Co. 

1.  There  can  be  no  propriety  in  a  demurrer  to  an  answer  containing  a  mere 

general  denial  of  the  allegations  of  the  petition.  But  a  statement  in- 
tended as  a  specific  denial  may  be  tested  by  a  demurrer  to  ascertain  its 
sufficiency. 

2.  A  division  of  an  answer  by  numbers  is  only  contemplated  by  the  Code  as 

to  the  part  containing  the  defenses,  and  is  not  required  when  there  is  only 
a  denial,  and  when  a  demurrer  is  directed  to  a  single  clause  of  the  answer, 
it  should  appear  that  the  clause  has  no  connection  with  what  precedes  or 
follows,  especially  where  the  grounds  of  demurrer  are  not  pointed  out, 
otherwise  the  division  by  figures  will  not  be  regarded,  and  the  court  will 
consider  that  clause  as  part  of  other  defenses  alleged. 

Gholson,  J. 

In  this  case  a  demurrer  has  been  filed  to  the  answer  of  the  de- 
fendant, or  ratlier  to  the  two  clauses  of  the  answer,  which  are 
marked  2  and  4. 

The  Code  provides  that  an  answer  shall  contain,  first,  a  gen- 
eral or  specific  denial  of  each  material  allegation  of  the  petition  con- 
troverted by  the  defendant.  Second,  a  statement  of  any  new  mat- 
ter constituting  a  defense,  counterclaim  or  set-off,  in  ordinary  and 
concise  language,  and  without  repetition.  When  the  Code  was 
first  adopted,  no  demurrer  to  the  answer  was  allowed ;  afterwards 
by  an  act  passed  February  20,  1856,  the  law  was  changed,  and  a 
demurrer  allowed  for  the  insufficiency  of  the  answer,  or  to  one  or 
more  of  the  defenses  set  up  in  the  answer. 

There  can  be  no  propriety  in  a  demurrer  to  an  answer  contain- 
ing a  mere  general  denial  of  the  allegations  in  the  answer.  To 
authorize  a  demurrer  there  must  be  a  specific  denial,  or  a  statement 
of  new  matter  in  a  form  to  constitute  a  defense.  The  general  or 
specific  denial  must  be  limited  to  the  denial  of  the  plaintiff 's  cause 
of  action,  the  effiect  being  to  throw  on  the  plaintiff  the  burden  of 
proof,  and  of  course  giving  him  the  right  to  begin  ;  the  new  mat- 
ters constituting  a  defense,  include  what  are  called  matters  in  con- 
fession and  avoidance. 

I  can  see  no  reason  why  a  statement  intended  as  a  specific  de- 
nial, may  not  be  subjected  to  the  test  of  a  demurrer  to  ascertain  its 
sufficiency',  and  in  this  case  at  least,  the  statute  requires  that  the 
gromnds  of  demurrer  must  be  painted  out  in,  or  with  the  demurrer. 

One  of  the  clauses  in  the  answer  to  which  the  demurrer  is  di- 
rected, clearly  appears  to  be  a  mere  denial  of  an  allegation  in  the 
petition.  There  is  no  statement  of  facts  which  would  make  it  spe- 
cific. The  petition  sets  up  a  custom  and  avers  that  it  is  consistent 
with  the  terms  of  the  policy.     The  clause  in  the  answer  states  that 

TThe  judgment  in  this  case  was   affirmed  by  the   supreme  court.     8<ee 
opinion  15  O.  S.,  559. 
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the  custom  is  inconsistent  with  the  terms  of  policy  *'and  is  also  con- 
trary to  the  settled  principles  of  law  applicable  to  the  agreement 
between  the  parties."  The  addition,  really,  neither  weakens  nor 
strengthens  the  denial.  No  fact  is  alleged,  and  at  most,  it  is  a  gen- 
eral denial  with  an  epithet  appended. 

The  other  clause  to  which  the  demurrer  is  directed,  admits  the 
shipment  of  the  property  as  alleged  in  the  petition,  "and  avers  that 
a  clear  bill  of  lading  was  given  by  the  agent  of  said  vessel  for  said 
property  on  board  of  said  ship,  in  general  terms,  and  no  provision 
made  or  leave  given  for  carrying  said  property  on  deck.*' 

This  statement  cannot  be  understood  as  new  matter  constitut- 
ing a  defense.  The  averment  in  the  petition  admitted  in  the  first 
part  of  the  clause  is  not  the  one  intended  to  be  avoided  by  the  last. 
If  it  had  been  intended  to  admit  a  custom,  to  carry  on  deck  as 
alleged  in  the  petition,  the  averment  of  a  clear  bill  of  lading  having 
been  given,  containing  no  provision  for  carrying  on  deck,  could  not 
be  regarded  as  avoiding  such  a  custom.  It  is  rather  a  denial  that 
such  a  custom  existed. 

I  am  inclined  to  think  that  such  was  the  intention  of  the 
pleader,  but  for  a  reason  I  shall  proceed  to  assign  it  is  not  proper, 
in  my  opinion,  now  to  decide  the  sufficiency  of  that  avewnent  con- 
sidered as  a  specific  denial,  upon  the  present  demurrer.  In  the  first 
place,  it  is  proper  that  the  grounds  should  be  pointed  out  as  the 
statute  requires  in  such  a  case.  In  the  next  place,  I  do  not  think, 
as  to  the  present  answer,  *though  there  is  a  division  by  figures,  207 
they  are  to  be  regarded. 

By  examination  of  the  Code,  it  will  be  seen  that  a  division  by 
numbers,  is  only  contemplated  as  to  the  part  of  the  answer  con- 
taining the  defenses.  No  such  numbering  is  required  when  there  is 
only  a  denial,  either  general  or  specific,  and  in  such  a  case,  where  a 
demurrer  is  directed  to  a  single  clause  of  the  answer,  it  should  ap- 
pear that  the  clause  has  no  connection  with  what  precedts  or  follows; 
and  particularly  when  the  grounds  of  demurrer  are  not  pointed  out. 

From  the  best  idea  I  can  form  of  the  averment  that  a  clear  bill 
of  lading  was  given,  it  is  intended  to  meet  and  rebut  the  averment 
of  a  custom.  If  the  pleader  had  been  content  to  rely  upon  the 
denial  to  be  implied  from  this  a\'«rment,  it  might,  perhaps,  be 
proper  to  consider  upon  demurrer,  how  far  the  fact  of  time  would 
in  law  operate  as  a  denial.  In  other  words,  whether  the  two  facts 
are  entirely  inconsistent,  so  that  the  averment  of  the  one  necessa- 
rily negatives  the  other.  But  the  pleader  is  not  content  with  a 
denial  in  that  form — the  answer  proceeds  with  a  general  denial.  I 
do  not,  therefore,  think  the  sufficiency  of  the  averment  as  standing 
alone  can  properly  be  examined  upon  a  demurrer. 

The  plaintiff"  may,  if  he  thinks  proper,  withdraw  his  demurrer, 
and  require  the  defendant,  by  a  motion,  to  render  his  intention  in 
the  answer  more  clear ;  but  if  this  be  declined,  I  shall  overrule  the 
demurrer  upon  the  ground  as  before  stated. 

R.  M.  Corwine  and  R.  B.  Hayos,  for  plaintiff's. 

Coffin  and  Mitchel,  for  defendants. 
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305  [^Superior  Court  of  Cincinnati,  General  Term,  1859.] 

Henry  Raught  v.  John  Bi.ack  et  al. 

For  opinion  in  this  case,  see  2  Disney,  477. 


307  [*Superior  Court  of  Cincinnati,  General  Term,  1859.] 

Fatman  &  Co.  V.  Thompson  &  Taffe. 

For  opinion  in  this  case,  see  2  Disney,  482. 


323  *CRIMINAL  LAW. 

[Hamilton  District  Court,  1859.] 

tjAMEs  Burns  v.  The  State  of  Ohio. 

1.  It  is  error  to  charge   that  deliberation  and  premeditation,  as  an  element 

in  murder,  may  be  accomplished  in  a  very  short  time — in  a  moment — so 
swift  as  thought  is  present,  if  one  considers  and  thinks  of  killing,  and 
then  commits  the  crime. 

2.  The  act  of  April  12, 1858,  section  7  (4  Curwen,  3087),  prohibiting  the  judge 

before  whom  a  case  is  tried  in  the  common  pleas  court,  to  sit  in  review 
of  his  own  decision  in  the  district  court,  if  there  is  a  quorum,  etc.,  applies 
to  criminal,  as  well  as  civil  cases. 

In  Error  from  the  Common  Pleas  Court  of  Hamilton  county. 

[  In  this  case  the  argument  was  made  about  two  weeks  ago, 
and  the  decision  of  the  court  was  rendered  a  few  days  afterward. 
We  had  not  intended  publishing  any  part  of  the  report  of  the  case, 
because  the  opinion  of  the  court  was  not  in  writing,  our  plan  being 
in  general  to  publish  court  opinions  only  from  the  manuicript  of 
the  judges;  thus  avoiding  errors.  But,  in  this  instance,  we  have 
been  requested  by  some  of  the  members  of  the  bar  to  give  Mr.  T. 
Shinkwin*s  report  of  Judgs  Brinkerhoff's  opinion,  and  follow  this 
by  the  manuscript  report  of  Judge  Carter's  dissenting  opinion,  with 
which  we  have  been  furnished.] 

Brinkerhoff,  J. 

The  plaintiff  in  error,  James  Burns,  was  indicted,  tried,  con- 
victed, and  sentenced  to  suffer  death,  for  the  crime  of  murder  in 
the  first  degree — the  killing  of  Michael  Burke.  Upon  the  applica- 
tion to  the  supreme  court  for  a  writ  of  error,  the  testimony  was 
carefully  read  by  all  the  judges,  who  were  unanimously  of  opinion 
that  error  had  intervened,  both  of  fact  and  of  law,  and  that  the 
writ  ought  tc  ^e  allowed ;  but  inasmuch  as  that  court  was  on  the 
eve  of  an  adjournment   until  November,  and  apprehending  that  a 

tThis  case  overrules  Cook  v.  State,  2  Dec.  R.,  36,  s.  c.  1  W.  L.  M.  201,  or  3 
W.  L.  G.193. 
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failure  of  justice  might  ensue  if  the  return  of  the  writ  was  delayed 
until  that  time,  thought  it  best  to  allow  the  writ,  and  make  it  re- 
turnable to  this  court  at  its  present  term. 

The  reversal  of  the  court  below  was  claimed  on  two  grounds. 
First — Because  the  verdict  of  the  jury  was  not  warranted  by  the 
testimony.  Secondly — That  the  court  erred  as  to  a  matter  of  law 
in  its  charge  to  the  jury. 

In  examining  the  question  as  to  whether  the  testimony  was 
sufGcient  to  warrant  the  finding  of  murder  in  the  first  degree,  the 
court  examined  the  statutes  referring  to  the  various  degrees  of 
homicide,  and  adverted  to  the  element  of  premeditation  and  deliber- 
ation *asthe  difference  between  murder  in  the  first  and  second  ^o^i 
degrees. 

The  group  of  persons  ( then  proceeded  the  court,)  brought  in- 
to view  by  this  record  presents  about  as  melancholy  a  picture  of 
human  nature  in  its  most  degraded  aspect  as  can  well  be  imagined. 
The  prisoner  was  the  keeper  of  a  low  drinking  house,  and  ot  a  lodg- 
ing and  boarding  house  for  drunken  strumpets.  The  deceased  was 
a  visitor  at  2  o'clock  of  a  Sunday  morning,  and  the  principal  wit- 
ness, or  the  only  one  competent  to  testify  as  to  the  fact  of  killing 
was  a  boarder ,  and  it  seems  impossible  for  any  rational  mind  ta 
place  that  full  and  satisfactory  reliance  on  the  evidence  of  this  wit- 
ness ( Bridget  Duffy),  which  such  a  mfhd  would  naturally  desire  as 
the  basis  of  a  verdict  or  sentence  of  death.  According  to  her  own 
statement  one  quarter  of  her  whole  time  was  usually  spent  in  the 
jail  for  drunkenness ;  and  it  was  impossible  for  the  court  to  shut  their 
eyes  to  the  fact  that  she  was  a  strumpet ;  that  she  had  been  drink- 
ing more  or  less  on  the  very  day  the  occurrence  took  place  to  which 
she  testifies,  and  that  her  perception,  memory  and  conscience  must 
have  been  obscured  and  beclouded  by  late  hours  and  debauchery, 
and  by  hard  drink — doubtless  not  of  the  best  quality.  Making  the 
due  and  necessary  allowances  on  the  account  of  the  state  of  her 
mind,  her  habits,  her  character,  and  the  extent  to  which  at  least  the 
accuracy  of  her  memory  is  impeached,  does  her  testimony  make 
out  ^  case  on  which  a  jury  or  a  court  could  conscientiously  and  be- 
fore God  award  the  punishment  of  death  ?  A  majority  of  this  court 
is  clearly  of  opinion  it  does  not ;  and  that  a  new  trial  for  this  reason 
ought  to  be  granted. 

What  is  evidence  ?  It  is  that  which  tends  to  induce  conviction 
on  the  mind.  But,  looking  at  this  evidence  as  it  stands,  it  is  un- 
satisfactory to  induce  in  his  (Judge  B.'s)  mind  any  other  conviction 
than  thisj  That  these  two  degraded  men  had  a  quarrel,  arising  on 
a  question  as  to  whether  a  certain  treat  had  been  paid  for,  and,  dur- 
ing the  coMtinuance  ot  it,  a  knife,  not  prepared  for  the  purpose, 
but  accidentally  within  reach,  is  seized,  and  a  mortal  wound  inflicted, 
not  on  a  part  of  the  body  which  an  ignorant  man  would  suppose 
to  be  a  fatal  one,  and  death  ensues.  Death,  it  would  appear,  re- 
sulted here  from  the  use  of  a  deadly  weapon,  upon  a  sudden  quar- 
rel, in  which  there  was  no  premeditation  in  the  design  of  taking 
life,  even  if  that  design  existed.    The  court  would  remark,  how- 


Digitized  by 


'^oogie 


124  OHIO  DECISIONS. 


Vol.  III.  Hamilton   District  Court. 


ever,  that  if  Burns  had  been  convicted  of  murder  in  the  second  de- 
gree, they  would  not  have  felt  at  liberty  to  interfere  on  the  ground 
that  the  testimony  did  not  warrant  the  verdict. 

It  is  important  to  notice  that,  in  Ohio  the  crime  of  murder  is 
sui  generis — diflfering  from  murder  as  it  exists  in  almost  every  state 
in  this  Union,  and  at  common  law.  At  common  law,  and  by  the 
statutes  of  nearly  every  state  in  the  Union,  that  which  in  Ohio  is 
merely  murder  in  the  second  degree,  is  murder  absolutely,  and  in 
the  highest  degree — so  that  the  adjudications  in  other  states  on  the 
crime  of  homicide,  at  common  law  or  on  the  statutes,  in  whole  or 
in  part,  varying  so  far  irom  our  own,  can  constitute  no  guide  what- 
ever, and  in  deciding  this  question,  therefore,  they  had  to  look  to 
the  plain  provisions  of  our  own  statutes  and  the  adjudications  of 
our  own  courts. 

In  the  first  place  counsel  complain  of  the  definition  given  by 
the  court  below  of  the  term  *'  malice,"  and  urge  that  it  comprises  a 
large  number  of  different  definitions,  some  of  which  are  erroneous. 
The  court  did  not  view  it  in  that  light;  it  was  to  be  taken  as  a  whole ; 
and  while  it  must  be  admitted  that  the  charge  was  somewhat  re- 
325  ^'J"^^"^^»  ^^^  ^y  *^s  redundancy  somewhat  *obscure,  yet   it 

could  not  be  said,  viewing  as  a  whole,  it  was  erroneous  or 
likely  to  mislead  the  jury  as  to  the  import  of  this  term  '*  malice." 

In  the  next  place  it  is  claimed  the  court  erred  in  this — that  the 
judge  told  the  jury  to  deliberate  was  to  weigh  and  to  consider — 
premeditate  was  tQ  think  of  before.  In  their  original  and  true 
meaning  this  was  correct.  The  charge  then  proceeds:  *'As  to  the 
question  of  time  in  reference  to  deliberation  and  premeditation  we 
can  of  course  lay  down  no  rule." 

That  is  just  as  it  should  be  ;  but  it  then  proceeds — **Delibera- 
tion  and  premeditation  may  be  accomplished  in  a  very  short  time 
— in  a  moment — so  swift  is  thought."  Now  in  this  last  clause  it  is 
claimed  the  judge  erred,  and  this  court  is  unanimously  of  opinion 
it  did.  The  case  of  Shoemaker  v.  The  State,  12  O. ,  43,  goes  the 
farthest  in  this  direction ;  but  it  goes  only  to  the  extent  of  holding, 
that  if  the  fact  of  premeditation  and  deliberation  is  made  out  to  the 
satisfaction  of  a  jury,  the  law  fixes  no  time  during  which  that  delib- 
eration shall  continue.  This,  in  the  opinion  of  this  court,  and  of 
the  supreme  bench,  is  going  to  the  extreme  verge  of  what  the  stat- 
utes of  Ohio  will  permit,  and  they  are  unwilling  to  go  a  hair's 
breadth  beyond  it.  For  this  reason  they  believed  the  court  erred, 
and  that  on  this  ground,  also,  the  judgment  and  sentence  should 
be  reversed,  and  a  new  trial  granted. 

It  was  s&id  the  same  charge  was  given  in  the  Loefner  case,  and 
that  the  judgment  was  affirmed  by  a  majority  of  the  suprenie 
court.  His  (Judge  B.'s)  recollection  was,  that  that  branch  of  the 
charge  was  not  assigned  for  error.  Certainly  it  was  not  called  to 
the  attention  of  the  court. 

The  court  here  felt  compelled  to  make  a  remark,  without  be- 
ing certain  as  to  the  propriety  of  uttering  it — that  there  is  (as  was 
said)  in  this  community  a  clamor  for  capital  conviction  and  execu- 
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tion,  arising  from  the  supposed  acquittal  of  parties  tried  for  capital 
offenses,  or  a  reduction  of  the  highest  crime  to  a  lesser  grade  of 
offense  by  the  verdict  of  a  jury.  But,  granting  it  to  be,  that  the  ad- 
ministration of  the  law  in  the  past  had  been  too  lax,  it  was  a  poor 
way  to  remedy  it  by  making  it  too  rigid  in  the  future ;  and  it  was  a 
poor  consolation  to  a  man,  sentenced  to  the  gallows  contrary  to  law, 
that  it  was  necessary  to  restore  the  balance  arising  from  past  de- 
linquency. Courts  of  justice,  whatever  for  the  time  being  are  the 
demands  of  public  opinion,  are  made  for  the  protection  of  inno- 
cence, and  none  of  us  know  how  soon  we  may  be  under  the  neces- 
sity of  invoking  them  for  our  own  protection  against  public  clamor. 

[Judge  Carter  furnishes  the  following  as  a  general  synopsis 
of  what  was  said  by  him  in  the  district  court,  in  expressing  his  dis- 
sent to  the  opinion  of  the  majority  of  the  court.] 

Carter.  J. 

In  a  matter  of  such  grave  importance,  and  more  especially  on 
account  of  the  strong  and  singular  language  in  which  the  opinion 
of  a  majority  of  the  court  has  just  been  announced,  it  is  necessary 
and  proper  for  me  to  say  a  few  words  as  an  individual  judge,  and  a 
member  of  this  court. 

In  the  first  place  I  will  say,  by  the  opinion  of  the  majority  of 
this  court,  I  have  had  no  part  or  lot,  in  any  way,  in  the  consultation 
about  this  case,  the  discussion  of  its  facts  or  principles,  or  in  its 
decision,  although  the  opinion  is  announced,  by  the  mouth  of  the 
court,  on  the  point  of  deliberation  and  premeditation,  to  be  the 
wianimous  opinion  of  this  court.  Although  I  wished  to  take  part 
in  the  consultation  and  decision  of  the  case,  as  a  member  of  the 
*court,  and  holding  it  to  be  my  right  so  to  do,  yet  I  was  pre-  g^g 
eluded  by  the  majority  of  this  court,  and,  of  course,  was  obliged 
to  succumb.  My  colleagues  held  that  I  was  excluded  from  sitting  in 
the  case  on  error,  by  the  law  passed  by  the  legislature,  April  12,1858. 

In  this  opinion  of  a  majority  of  this  court  I  do  not  agree,  and 
therefore  express  my  dissent.  The  law  of  April  12,  1858,  being 
"An  act  to  relieve  the  district  courts,  and  to  give  greater  efficiency 
to  the  judicial  system  of  the  state,"  has  nothing  at  all  to  do  with 
criminal  prt«cedure.  It  treats  altogether  of  civil  cases  and  actions,  and 
cases  in  the  criminal  jurisdiction  of  the  courts  were  not  at  all  in 
contemplation  of  the  legislature.  Part  of  the  7th  section  of  this 
act  reads  as  follows: 

"And  a  judge  of  the  court  of  common  pleas,  who  has  decided 
a  cause  in  the  common  pleas,  shall  not  sit  on  the  review  of  his  own 
decision,  in  the  district  court,  on  error  or  otherwise,  when  there  is 
a  quorum  in  the  district  court  without  him." 

This  is  the  language  of  the  law,  which  a  majority  of  this  court 
decide,  excludes  me  from  sitting  in  this  case.  This  is  the  language 
of  a  law  enacted  in  reference  wholly  to  civil  procedure,  and  does 
not,  in  any  way,  touch  criminal  practice,  and,  among  others,  for 
this  especially  good  reason  ;  whatever  the  decision  of  the  district 
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court,  in  a  civil  case,  either  party,  plaintiflF  or  defendant,  has  again 
the  right  of  reviewing  the  decision  in  error,  in  the  supreme  court  ; 
but  in  a  criminal  case,  if  the  decision  here  is  against  the  plaintiff, 
the  state,  that  is  the  end  of  it,  and  there  is  no  more  review.  The 
state,  then,  stands  not  on  equality  with  the  defendant,  and  it  nerer 
was  in  contemplation  by  the  legislature  to  prohibit  a  judge  of  the 
court  of  common  pleas  to  sit  in  review  of  his  own  decision,  in  a 
case  like  the  present,  with  the  other  members  of  the  court,  in  the 
district  court.  Holding  this  view,  and  because  of  the  novel  and 
strong  language  used  in  the  decision  of  the  majority  of  this  court, 
and  the  singular  allusions  of  the  judge  in  the  concluding  remarks 
of  his  decision,  I  shall  proceed  to  express,  in  my  right,  my  entire 
dissent  to  the  opinion  of  a  majority  of  this  court.  The  judge  pro- 
nouncing the  opinion  says,  and  this  is  indeed  strange  enough  to  me, 
that  the  facts  of  this  case  showed  such  a  state  of  case,  that  "no 
conscientious  or  rational- minded  jury  or  judge,  before  God,  should 
award  or  pronounce  the  punishment  or  sentence  of  death."  I  do 
not  know  how  the  majority  of  this  court  have  viewed  the  facts  of 
this  case  presented  in  writing  in  the  bill  of  exceptions,  but  I  will 
here  most  distinctly  say,  that  my  conscientiousness  and  my  ration- 
ality, as  well  as  that  of  the  excellent  jury  of  twelve  minds,  in  the 
court  of  common  pleas,  and  that,  too,  "before  their  God,  did  award 
and  pronounce  the  sentence  of  death"  upon  James  Bums,  from  the 
most  solemn  convictions  of  justice  and  of  duty.  (Here  Judge  Car- 
ter was  interrupted  by  Judge  Brinkerhoff,  who  denied  having  used 
the  language  attributed  to  him  by  Judge  Carter,  but  said  that  the 
language  was  used  in  reference  to  the  testimony  of  Bridget  Dufify), 
and  then  Judge  Carter  continued :  If  this  was  so,  it  still  furnished 
the  same  reason  for  him,  (Judge  Carter),  speaking  as  he  did;  and  I 
will  go  on  giving  my  view  of  the  facts,  and  the  correct  and  honest 
view,  too,  which  a  jury  of  twelve  minds  took  of  them,  when  under 
the  sanctity  of  a  solemn  oath — men  of  rationality  and  intelligence 
as  they  were — after  a  careful  and  deliberate  investigation,  they 
brought  in  a  verdict  of  "guilty  of  murder  in  the  first  degree." 

What  are  the  facts  of  the  case  without  the  testimony  of  Bridget 
327  ^^^^y*  s^  much  talked  al;out  in  this  decision  of  the  *majority? 
— for  these  facts  made  out  a  case  of  murder  in  the  first  degree. 
Her  testimony  comes  in  to  confirm  the  conclusion  which  the  * 'ra- 
tional and  conscientious  mind"  adopts  before  testimony  begins. 
Her  testimony  explains  the  particulars  of  the  general  conclusion 
before  formed,  on  the  facts  before  detailed.  This,  then,  is  the  case, 
without  the  testimony  of  Bridget  Duffy. 

About  two  o'clock  in  the  night  season,  on  the  bank  of  the  river, 
on  a  street  called  "Robber's  Row" — a  most  low  and  degraded  place 
on  the  pavement,  immediately  before  the  door  of  a  low  doggery, 
kept  by  the  defendant  James  Burns,  the  cry  of  '^Murder,  murder, 
murder,  oh.  Burns,  you  have  murdered  me,"  arouses  the  inmates  of 
the  sleeping  rooms  above,  in  the  neighborhood.  Men  and  women 
arise  from  their  beds,  and  look  from  the  windows  above,  and 
see  a  man,  apparently  lifeless,  lying  upon  the  pavement  before  Burns* 
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door,  and  Bums  over  him,  with  a  large  butcher  knife  in  his  right 
hand.  They  see  Burns  go  to  a  pile  of  wood  lying  on  the  river  quay, 
some  fifty  feet  distant,  and  hide  the  knife  in  the  wood-pile.  Again 
he  rettirns  to  the  body,  and  taking  a  barrel  of  water  standing  close 
by,  he  throws  it  over  him  ;  again  he  approaches  the  wood-pile  and 
changes  the  hiding-place  of  the  knife — putting  it  still  further  in  the 
wood-pile — takes  the  body  by  the  shoulders,  removes  it  into  his 
house,  and  then  flees  the  scene,  announcing  to  a  witness  that  there 
was  a  bit  of  a  fuss,  and  he  was  going  for  a  doctor.  He  goes  to  a 
doctor's  office,  some  two  sqtiares  and  a  half  off,  and  no  more  is 
heard  or  seen  of  him,  until  some  twelve  days  after,  he  is  arrested 
in  Evansville,  in  the  state  of  Indiana,  and  brought  to  this  city. 
Would  not  this  state  of  facts  justify  a  verdict  of  murder  in  the  first 
degree  ?  Would  a  * 'conscientious  and  rational-minded  court/'  after 
the  verdict  of  a  jury  of  twelve  minds,  upon  such  a  case,  overrule  the 
jury,  and  grant  a  new  trial  ?  These  facts  make  out  a  case  certainly 
as  strong  as  that  in  which  many  prisoners  have  been  sentenced  and 
executed. 

And  now  we  have  the  testimony  of  Bridget  Duffy,  showing  the 
particulars,  and  confirming  the  conclusion  which  the  mind  has  al- 
ready arrived  at.  She  had  been  a  lodger  at  Burns'  hole  the  night 
previous  ;  she  had  slept  all  day  until  six  o'clock  of  the  evening. 
She  was  addicted  to  habits  of  intemperance,  but  this  was  the  only 
sin  against  her.  She  had  not  drank  much  that  day,  or  that  evening 
or  night.  Two  men  came  in,  the  deceased  and  **his  partner."  They 
talk  together.  This  was  sometime  in  the  night.  The  partner  goes 
away,  saying  that  he  will  go  down  for  the  steward  of  the  boat,  and 
return  and  have  some  fun,  leaving  on  his  departure  Bums,  Michael 
Burke,  the  deceased,  and  herself  in  the  doggery.  Burns  calls  upon 
Burke  to  treat.  He  does  so,  each  one  drinking,  and  Biddy,  the 
witness,  taking  egg  nogg.  Drink  over ;  Burke  takes  Jrom  a  good 
deal  of  silver  change  which  the  witness  saw  open  in  his  hand,  a 
quarter  of  a  dollar,  and  gives  it  to  Burns,  and  Burns  puts  it  in  his 
vest  pocket.  The  witness  and  deceased  then  sit  down  in  conver- 
sation, and  after  a  while  Burns  comes  from  behind  the  counter  and 
sits  down.  Some  time  elapses,  when  Burns  goes  behind  the  counter, 
and  says  to  Burke  "I  want  you  to  pay  for  that  last  treat  you  had" 
Burke  made  answer,  *'that  he  had  treated  once,  and  paid  for  the 
treat,  and  would  not  be  forced  by  any  man  to  treat."  Burns  then 
said  to  Burke,  *'God  damm  you,  I  wull  soon  show  you  whether  you 
will  or  not."  Burke  got  up  and  started  toward  the  door  leading  to 
the  street,  to  go  out.  Burns  rushed  toward  him,  caught  him,  and 
choked  him  till  he  was  black  in  the  face.  There  was  a  *table  ^jg 
which  stood  a  few  paces  from  the  street  door  as  you  come  in. 
Burke  told  Burnes  to  let  loose  of  him.  Burns  pulled  Burke  from 
the  door  up  to  the  table,  where  the  butcher-knite  was,  reached  over 
and  got  the  knife.  Burke  trying  all  the  while  to  get  loose  from 
Burns  and  get  out  of  doors.  Burns  forced  the  deceased  from  this 
table  to  outside  of  the  door,  having  hold  of  Burke  by  one  hand, 
and  the  knife  in  the  other;  and  when  outside  ofthedoor  gave  him  the 
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fatal  stab,  with  the  expression  at  the  same  time,  "Now  God  damn 
you  !"  '^Bums  then  came  in,  went  round  the  bar,  and  took  a  drink 
of  liquor.  Went  out  again  and  locked  the  door  so  that  the  inmates,, 
the  witness  and  another  women,  could  not  get  out.  Burns  pushed 
the  door  open  suddenly,  when  we  were  screaming  and  trying  to  get 
out,  and  pushed  us  clear  back  against  the  door,  and  then  fastened 
the  door  again.  He  then  went  to  the  door  again,  and  after  some 
time  we  got  it  open,  and  when  we  got  out,  Burns  was  lifting  Burke 
up  and  shaking  him  up  and  down,  but  I  did  not  know  what  he  was 
going  to  do.  When  Burns  saw  us  come  out,  he  let  loose  of  Burke, 
and  Burke  dropped.  He  then  went  to  the  wood-pile ;  coming  back  I 
got  him  to  help  us  in  the  house  with  Burke."  She,  the  witness, 
then  went  for  the  oflScers  to  arrest  Burns. 

This  is  but  an  imperfect  narrative  of  the  testimony  of  Bridget 
Duffy  ;  but  does  it  not  explain  the  particulars  of  the  case,  and  con- 
firm the  conclusion  of  the  "rational  and  conscientious  mind,"  that 
this  was  a  murder  in  the  first  degree  ?  But  is  is  said  by  the  major- 
ity of  the  court  that  the  testimony  of  the  witness,  Bridget  Duffy> 
was  unreliable ;  that  she  was  a  drunken  strumpet,  and  she  was  im- 
peached by  other  witnesses,  called  on  the  part  of  the  defense. — 
Whatever  impressions  have  been  conveyed  to  the  minds  of  the 
majority  of  this  court,  by  looking  at  the  testimony  of  these  witnesses, 
imperfectly  taken  in  writing  in  this  bill  of  exception,  I  will 
take  it  upon  myself  to  say,  that  a  more  sincere,  truthful  and  reliable 
witness  I  never,  as  a  judge,  saw  upon  the  witness  stand,  than  this 
Bridget  Duffy.  Indeed  she  was  a  most  remarkable  witness,  and 
completely  impressed  the  jury  and  myself,  by  her  simple  manner  and 
truthful  expression,  that  she  was  telling  the  truth  the  whole  truth  and 
nothing  but  the  truth.  I  have  no  doubt  that  every  one  who  heard 
her,  of  the  bar  or  of  the  auditory,  were  similarly  impressed.  As  to 
her  impeachment,  there  was  nothing  in  it.  The  witnesses  called  to 
impeach  her  impressed  everybody  that  they  themselves  were  sub- 
orned, for  they  apparently  came  from  the  lowest  dregs  of  society, 
and  their  matter  and  their  manner  were  both  unequivocally  against 
them.  No  sin  had  this  Bridget  Duffy  but  what  she  herself  con- 
demned herself  for,  upon  the  stand— that  of  intemperance.  And 
here  it  is  but  just  to  say,  that  the  conclusion  to  which  the  mind  of 
the  court  was  brought  in  the  trial  of  the  case  below,  from  all  the 
evidence,  was  that  this  act  of  homicide  of  James  Burns  was  that  of 
a  man  of  malice,  who  had  been  accustomed  to  kill  men  and  women, 
and,  no  doubt  the  jury  came  to  the  same  conclusion.  The  act  was  done 
with  such  facility,  with  such  ease,  that  it  bore  the  marks  of  deliber- 
ate and  premediated  malice,  as  contemplated  by  the  law. 

These  things,  from  this  bill  of  exceptions,  perhaps  could  not 
appear  to  the  minds  of  a  majority  of  this  court ;  but  they  are  men- 
tioned to  show  with  what  exceeding  care  and  prudence  the  solemn  ver- 
dict of  twelve  honest  minds  upon  the  facts,  under  the  obligations  and 
sancity  of  their  oaths,  and  the  judgment  of  a  court  thereupon,  made 
329  *^''^^^  ^  ^^^^  ^^^  impartial  trial  of  a  cause,  should  be  reviewed 
by  a  court  of  error,  upon  a  mere  bill  of  exceptions,  where  noth- 
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ing  appears  but  words  on  paper.  Indeed,  of  so  much  importance 
was  this  consideration,  in  the  minds  of  the  learned  judges  of  our 
supreme  court,  that,  under  the  Code,  before  the  recent  law,  they 
unamiously  decided  that,  upon  writ  of  error,  they  would  not  ex- 
amine the  facts  as  set  forth  in  a  bill  of  exceptions,  either  in  civil  or 
criminal  cases,  to  determine  whether  the  verdict  of  the  jury,  or  the 
judgment  of  the  court  below,  was  error  or  not.  No  trial  of  an  in- 
ferior court  can,  by  any  possibility,  appear  upon  bill  of  exceptions 
to  a  superior  court,  as  it  really  was.  As  a  general  and  proper  prin- 
ciple of  law,  too,  no  judge  of  a  court  will  grant  a  new  trial  against 
the  verdict  of  a  jury  upon  the  facts  alone,  unless  the  error  of  a  jury 
was  so  gross  as  to  manifest  something  else  than  the  exercise  of  an 
honest  judgment — such  as  passion,  corruption,  fraud,  etc.  How, 
then  should  a  court  of  error,  upon  mere  bills  of  exceptions,  act  in 
reviewing  the  verdict  of  a  jury,  and  the  confirmation  of  that  ver- 
dict by  a  judgment  of  the  court  ? 

But  the  majority  of  the  court  again  say  that  there  was  error  in 
the  law  in  the  charge  of  the  court  of  common  pleas.  So  far  as  the 
point  made  by  the  counsel  for  the  prisoner,  in  reference  to  malice, 
is  concerned,  they,  in  some  terms,  conclude  thus:  **Viewing  it  as  a 
whole,  it  could  not  be  said  it  was  erroneous,  or  likely  to  mislead  the 
jury  as  to  the  import  of  this  term  "malice." 

But  here,  they  say,  occurs  the  error  of  law  in  the  charge  of  the 
court — in  that  the  cQurt  told  the  jury  that  ** deliberation  and  pre- 
meditation may  be  accomplished  in  a  very  short  time — in  a  moment 
— so  swift  is  thought.'*  In  their  comments  upon  this  language  of 
my  charge — taking  this  sentence  out  of  the  context,  alone 
by  itself— the  majority  of  the  court  are  disposed  to  put  a  restricted 
and  constrained  meaning  upon  my  charge,  which,  I  have  not  the 
least  doubt,  never  struck  the  jury  as  it  does  the  majority  of  this 
court.  It  was  not  my  design  to  lay  down  any  rule  to  the  jury,  (I 
could  not,  as  a  matter  of  law  and  commen  sense),  as  to  time,  in  the 
element  of  deliberation  and  premeditation  of  murder  in  the  first  de- 
gree; and  this  was  the  idea  I  wished  particularly  to  convey  to  their 
minds,  and  I  have  not  the  least  hesitation  in  saying  that  they  per- 
fectly understood  me.  Take  my  language  together,  as  I  charged. 
After  instructing  the  jury  that,  before  they  could  find  a  verdict  of 
murder  in  the  first  degree,  they  must  find  the  fact  of  killing — pur- 
pose and  malice — I  then  proceed  to  say,  "If  you  come  to  the  con- 
clusion that  malice  was  present  in  the  act  charged  against  the  de- 
fendant, you  will  inquire  if  it  was  deliberate  and  premeditated.  To 
deliberate  is  to  weigh  and  consider;  premeditate  is  to  think  of  before, 
in  their  original  and  true  meaning.  The  killing  may  be  a  fact— the 
will  or  purpose  to  kill  may  be  present;  malice  may  be  in  the  act,  and 
yet  deliberation  and  premeditation  may  be  absent.  As  to  the  ques- 
tion of  time  in  reference  to  deliberation  and  premeditation,  we,  of 
course,  can  lay  down  no  rule.  Deliberation  and  premeditation  may 
be  accomplished  in  a  very  short  time,  nay,  a  moment,  so  swift  is 
thought,  or  there  may  be  the  deliberation  and  premeditation  of 
hours,  of  days,  of  weeks,  of  years.  A  malicious  man — his  malice 
9    W.  L.  G. 
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directed  toward  a  homicide — may  be  capable  of  deliberation  and 
premeditation  in  almost  an  instant  of  time.  He  may  know  the  act 
to  be  a  crime — see  the  consequences  of  it  and  consider  of  it  in  a 
very  short  time.  Indeed,  we  might  say,  a  malicious  man,  whose 
ggg  thoughts  are  directed  toward  mischief  and  wrong,  *might  be 
very  apt  to  consider  and  think  rapidly  and  swiftly  of  his  gloomy 
and  dreadful  intent." 

Who  cannot  understand  all  this  and  achieve  therefrom  the  pre- 
cise idea  that  the  court  desired  to  convey  ?  Do  I  pretend  to  lay 
down  any  rule  as  to  this  matter  of  deliberation  and  premeditation? 
Do  I  not  speak  the  truths  of  human  mentality;  mental  philosophy 
and  of  the  law  ?  Does  not  every  man  know  that  premeditation  and 
deliberation  may  be  the  creatures  of  a  very  short  time — of  a 
moment?  Do  I  tell  the  jury  they  are  in  the  case  before  them? 
Do  I  not  say  they  may?  Do  I  not  leave  them  to  their  own  judg- 
ments entirely — and  in  what  I  say,  do  I  not  say  the  truth  and  the 
law  ?  It  seems  to  be  the  consideration  ot  a  majority  of  this  court 
that  I  limited  and  bound  the  jury.  But  it  is  not  so,  and  they  did 
not  understand  it  so.  They  took  the  text  and  context  together, 
and  they  knew  as  "rational  and  conscientious  minds,"  well  enough 
what  was  meant  by  the  court.  I  have  been  upon  the  bench  now  a 
period  of  nearly  eight  years,  and  during  all  that  time  I  have  been 
in  the  custom,  in  cases  of  homicide,  of  giving  the  sentiments  of 
this  charge  upon  the  subject  ot  deliberation  and  premeditation. 
Many  of  these  cases  have  gone  up  to  the  supreme  court  on  error, 
and  never  have  I  heard  the  law  as  I  delivered  it  upon  this  subject, 
questioned  by  the  courts  until  now. 

But  a  short  time  since,  in  the  celebrated  case  of  the  State  of 
Ohio  against  Joseph  Loefner,  the  very  language  of  ray  charge  on 
this  subject,  was  the  language  of  this.  That  case  went  up  to  the 
supreme  court  on  error,  and  my  law  and  judgment  was  affirmed, 
and  the  sentence  had  been  executed  if  the  executive  clemency  had 
not  intervened.  But,  says  a  majority  of  the  court,  the  point  was 
not  raised,  according  to  their  memory,  in  the  case  of  Loefner,  before 
the  supreme  court.  I  would  respectfully  ask  them,  if  Joseph  Loef- 
ner had  suffered  upon  the  gallows,  would  it  not  have  been  judicial 
miu^der  ?  Much  authority,  using  language,  similar  to,  if  not  strong- 
er, than  my  own,  might  be  adduced  to  support  my  opinion  of  the 
law,  both  in  our  own  state,  from  our  own  supreme  court,  and  out 
of  it,  but  I  think  it  unnecessary,  for  the  truth  of  the  charge,  as  a 
matter  of  law  and  of  common  sense,  will  strike  every  one. 

As  to  what  is  said  by  the  judge  in  his  concluding  remarks,  as 
novel  as  it  is  from  the  bench,  I  have  nothing  to  leply.  It  speaks 
for  itself. 

I  think,  then,  in  this  my  dissenting  opinion,  that  the  majority 
of  this  district  court  have  committed  great  error  in  overruling  in  the 
the  case  of  Burns  v.  State  of  Ohio,  the  verdict  and  judgment  of  the 
court  of  common  pleas. 

W.  Johnston  &  G.  P.  O'Donnell,  for  Burns. 

T.  Gaines  and  W.  H.  Kerr,  for  the  state. 
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*ARREST.  337 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

State  kx  rel.  Reuben  Johnson  v.  Thos.  McLain. 

A  United  States  commissioner  has  authority  to  issue  a  warrant  within  his  dis- 
trict for  the  arrest  of  a  person  charged  with  obstructing  a  marshal  acting 
under  the  fugitive  slave  law. 

Opinion  of  the  court  delivered  by 

Stoker,  J. 

A  writ  granted  by  one  of  my  colleagues,  has  been  made  re- 
turnable before  me,  requiring  the  jailor  of  Hamilton  county  to  have 
the  relator  in  court,  and  show  the  cause  of  his  detention,  it  being 
alleged,  he  is  illegally  restrained  of  his  liberty. 

The  officer's  return  exhibits  the  following  facts :  On  the  10th 
instant,  James  Cochran,  who  is  admitted  to  have  been  a  United 
States  commissioner,  for  the  southern  district  of  Ohio,  appointed  by 
the  circuit  court,  and  residing  in  Zanesville,  Muskingum  county, 
directed  his  warrant  to  the  jailor  of  Hamilton  county,  commanding 
that  officer  to  receive  and  retain  in  his  custody  until  he  should  be 
discharged  by  due  course  of  law,  the  relator,  Reuben  Johnson,  who 
it  is  alleged  had  been  found  guilty  of  an  attempt  to  rescue  a  fugi- 
tive slave  from  the  custody  of  a  deputy  of  the  United  States  mar- 
shal for  said  district,  the  fugitive  then  being  under  arrest  upon  a 
legal  proceeding,  at  the  instance  of  his  master  and  owner. 

Bail,  it  is  charged,  was  required  to  be  given  for  the  relator's 
appearance,  at  the  next  term  of  the  district  court,  for  the  southern 
district  of  Ohio ;  and  upon  failure  to  give  it,  the  accused  is  ordered 
to  be  imprisoned.  Upon  this  process,  the  marshal  has  committed 
the  relator  to  the  jail  of  this  county,  where  he  is  now  detained. 

The  relator's  counsel  claim  his  discharge  from  prison,  on  sev- 
eral grounds. 

1.  That  it  does  not  appear  the  warrant  of  commitment  is  un- 
der the  seal  of  the  commissioner. 

2.  That  it  does  not  describe  any  offense  with  sufficient  cer- 
tainty. 

3.  The  commissioner  had  no  power  to  hear  and  examine  the 
charge  against  the  relator,  and,  of  course,  no  authority  to  commit 
him  to  prison. 

The  first  objection  is  purely  technical.  We  find  the  seal  of  the 
commissioner  is  properly  affixed,  though  in  his  certificate,  he  de- 
scribes it  as  the  seal  of  the  **  United  States."  However  ambitious 
may  have  been  that  officer  to  assert  the  dignity  of  his  position,  his 
seal  is  his  own,  and  authenticates  his  personal  act  alone.  Though 
he  uses  language  less  simple  than  should  be  employed,  his  seal  veri- 
fies itself,  without  any  additional  formality. 

J       The  second  objection  cannot  be  sustained.     It  is  charged  in  the 
warrant,  the  relator  has  been  found  guilty  of  opposing  a  deputy- 
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marshal,  while  in  the  performance  of  his  duty,  under  legal  process, 
thus  obstructing  the  operation  of  the  fugitive  slave  law.  Other 
338    *facts  are  stated,  connected  with  the  arrest  of  the  slave,  and 

the  relator's  interference.  If  it  is  an  offense  at  all,  to  pursue 
the  course  charged  upon  the  relator,  we  think  it  is  sufficiently  set 
forth  in  the  warrant  before  us,  and  so  far  as  certainty  is  required, 
the  law  is,  in  that  respect  fulfilled. 

Our  attention  has  been  called  to  the  fact  that  the  arrest  and  ex- 
amination took  place  in  another  county,  and  there  was  no  propriety, 
therefore,  in  committing  the  accused  to  prison,  one  hundred  and 
seventy  miles  from  the  place  where  the  offense  was  committed. 

This,  we  suppose,  is  a  question  of  convenience  merely,  to  be  de- 
termined by  the  commissioner  or  the  marshal,  though  its  abuse 
ought  to  be  restrained,  whenever  any  unnecessary  hardship  is  im- 
posed upon  a  prisoner,  or  any  obstacle  interposed  to  the  fullest  lib- 
erty on  his  part,  of  employing  counsel,  procuring  bail,  and  prepar- 
ing for  his  defense.  There  is  now  no  prohibition  to  the  use  of  the 
iails  of  the  state,  by  the  United  States.  The  maishal  may  commit 
the  prisonei  to  any  jail  within  his  district,  and  his  warrant  will  pro- 
tect the  jailor ;  and  when  as  in  the  case  before  us,  the  district  court 
holds  its  session  in  Cincinnati,  there  is  no  legal  impropriety  in  plac- 
ing the  relator  in  the  prison  of  Hamilton  county. 

The  last  point,  made  by  the  relator's  counsel,  involves  the  right 
of  the  commissioner  to  examine  and  dete'-mine  upon  the  offense, 
and  afterward  to  commit  the  accused  to  prison. 

It  is  asserted,  in  the  argument,  the  commissioner  has  exercised 
judicial  functions;  that,  as  his  appointment  is  not  within  section  1, 
article  3,  of  the  constitution  of  the  United  States,  his  acts  are,  there- 
fore, void.  How  far  we  may  be  permitted,  in  this  summary  pro- 
ceeding, to  hear  and  decide  grave  constitutional  questions,  we  need 
not  now  inquire ;  nor  would  it  be  proper  to  pronounce,  "ex-cath- 
edra," what  are  the  true  limitations  of  the  constitution  upon  its  de- 
legated powers.  The  principle,  however,  upon  which  we  must  de- 
termine the  personal  right  of  protection  is  alone  to  be  vindicated  by 
adhering  strictly  to  the  landmarks  of  the  law  as  we  find  them  estab- 
lished in  the  past  history  of  our  legislation,  and  which  those  courts, 
whose  duty  it  is  to  construe  the  constitution,  have,  in  past  time,  so 
ably  and  fearlessly  maintained.  We  ought  not  to  permit  the 
remedies,  given  by  the  states  to  their  local  tribunals,  for  the  protec- 
tion of  the  individual  citizen,  to  be  absorbed  or  rendered  powerless 
by  the  action  of  the  federal  courts. 

To  uphold  the  sovereignty  of  the  states,  we  must  vindicate,  for 
al^  practical  purposes,  the  sovereignty  of  the  individual  who  makes 
up  the  aggregate  of  the  commonwealth.  When  his  rights  are  re- 
garded, those  of  the  states  are  properly  appreciated. 

We  have  no  delicacy,  therefore,  in  a  proper  case,  to  determine 
whether  a  law  is  constitutional  or  not;  but,  we  cannot  permit  our- 
selves to  revise  the  decision  of  an  appellate  court,  while  they  remain 
the  received  rule  of  construction,  however  clear  may  be  our  convic- 
tion that  the  law  has  been  erroneously  expounded;    nay,   more, 
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should  we  be  satisfied  that  the  public  sentiment  demanded  a  re-ex- 
amination as  well  as  a  revisal  of  the  judgment.  Any  other  course 
would  not  produce  reform,  but  revolution.  The  genius  of  our  gov- 
ernment is  better  understood  in  its  ideal  than  in  the  actual 
performance  of  our  political  duties.  Abstract  propositions  are 
not  practical  results,  but  rather  the  elements  out  of  which  we 
may  resolve  the  problem  of  self  government;  yet  whatever  ot 
its  postulates  we  may  assume  we  can  work  out  safely  and  happily, 
the  correlative  obligation  of  the  ruler  and  the  ruled.  Hence 
it  is  our  duty  to  endure,  to  obey  even,  rather  than  to  agi- 
*tate  when  the  effort  will  reach  only  the  surface  of  the  evil,  ^jg 
We  must  leave  its  ultimate  correction  to  the  power  of  a  well 
regulated  public  opinion  which,  at  last,  despite  all  erroneous  con- 
structions or  oppressive  enactments,  will  be  omnipotent  for  good. 
It  is  as  true  now,  as  when  the  maxim  was  first  announced : 

"  Better  to  bear  the  ills  we  have, 
Than  fly  to  others  that  we  know  not  of," 

Nor  does  this  view  conflict  with  the  suggestion  made  by  the 
relators'  counsel,  that  our  official  oath  places  us  in  a  position  where 
we  are  bound  to  decide  according  to  our  own  convictions  of  duty, 
irrespective  of  what  are  the  conventional  limitations  on  private 
right. 

These  limitations  apply  to  the  judge,  as  well  as  to  the  individ- 
ual; they  pervade  our  whole  social  system,  and  no  one  can  deny 
their  existence  or  dispute  their  necessity.  We  are  impressed  with 
as  conscientious  regard  for  the  higher  law  as  any  one  ;  but  wjiile 
we  acknowledge  its  demands,  we  cannot  disregard  the  restraints  of 
human  enactment,  and  thus  abrogate  the  authority  of  the  whole 
municipal  Code. 

If  we  did,  we  should  upheave  the  foundations  upon  which  our 
government  rests,  and  become,  in  reality,  a  law  unto  ourselves,  our 
own  expositors  of  every  statute  ;  thus  construing,  as  was  once  said 
by  high  authority,  '*  the  constitution  as  we  alone  understand  it." 

We  have  been  led  to  make  these  suggestions,  by  the  peculiari- 
ties of  the  case  before  us,  as  well  as  the  position  it  is  intimated  we 
sustain  to  the  public. 

The  authority  of  the  commissioner  has  not  been  exercised  by 
virtue  of  any  power  conferred  by  the  fugitive  slave  law  ;  no  person 
has  been  subject  to  his  supervision,  who  has  escaped  from  labor  or 
service  in  another  state.  An  offen.se  growing  out  of  the  execution 
of  that  law,  has  alone  been  investigated  and  determined.  We  are 
not  compelled,  therefore,  to  look  to  section  4,  of  the  law  of  1850, 
to  find  the  warrant  for  the  commissioner  to  employ  the  power  be 
has  exercised.  That  section  does,  in  terms,  confer  upon  the  com- 
missioner the  same  jurisdiction  as  the  judges  of  the  circuit  and  dis- 
trict courts  possess,  and  it  would  seem  imposed  judicial  powers; 
indeed,  the  duties  connected  with  the  power  necessarily  involved 
the  determination  of  most  important  rights,  without  reserving  to 
the  parties  either  appeal  or  supervision  by  another  tribunal. 
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It  is,  therefore,  unnecessary  to  decide  any  question,  connected 
with  the  fugitive  slave  law,  so  far  as  the  authority  therein,  con- 
ferred upon  the  commissioner  is  concerned.  Whenever  such  a 
question  may  arise  we  should  feel  at  liberty  to  hear  it  discussed, 
and  express  our  opinion,  how  far  it  is  binding  upon  the  state  courts. 
Until  then,  we  have  no  other  intimations  to  give,  no  concessions  to 
make. 

Commissioners  were  first  appointed  by  the  law  of  1812,  and 
were  restricted  to  the  taking  of  acknowledgments  of  bail  and  af- 
fidavits. In  1817,  they  were  employed  to  take  depositions  in  civil 
cases;  and  in  1842,  they  were  authorized  to  exercise  all  the  func- 
tions of  a  justice  of  the  peace,  or  magistrate  of  any  of  the  states, 
relative  to  crimes  or  offenses  against  the  United  States,  by  arrest- 
ing, imprisoning,  or  receiving  bail  under  the  authority  of  sec.  33, 
of  the  act  of  September  24,  1789. 

The  commissioners  are  appointed  by  virtue  of  the  power  given 
to  the  circuit  court,  by  the  statute  which  provides  for  its  organiza- 
tion ;  and  that  power  is  commensurate  with  any  offense  against  the 
laws  of  the  United  States,  whether  affecting  iti*.  commerce,  finance, 
or  police.  Hence  it  is,  that  all  preliminary  examinations,  since 
1842,  of  charges  against  persons  for  homicide  on  the  high  seas, 
piracy,  destruction  of  ships,  counterfeiting  the  current  coin,  or  de-* 
2 --J  *frauding  the  revenue,  have  been  conducted  by  the  commis- 
sioner of  the  district,  where  the  arrest  was  made.  His  juris- 
diction has  been  doubted  only  so  far  as  we  can  ascertain,  when  it 
has  been  exercised  under  the  law  of  1850.  The  acquiescence  of  the 
legal  authorities  of  every  state,  in  the  exercise  of  the  power,  thus 
to  adjudicate,  furnishes  very  satisfactory  evidence  that  it  is  not  re- 
garded as  an  assumption  of  authority,  or  even  an  interference  with 
the  tribunals  of  the  states. 

It  is  true,  in  some  of  the  states,  the  statute  of  1819,  which 
declares  the  slave  trade  with  Africa  to  be  piracy,  has  not  been  sus- 
tained by  the  commissioner,  or  even  the  juries  summoned  to  pre- 
sent the  offender,  or  to  try  him,  after  indictment  found.  Whether 
this  refusal  arises  from  any  constitutional  doubt  as  to  the  power  con- 
ferred, or  a  fixed  determination  to  ignore  the  statute,  we  are  not 
judicially  informed  ;  but  it  requires  no  very  clear  prescience  of  the 
future,  to  conclude,  if  the  power  is  once  successfully  resisted  by 
those  for  whose  especial  benefit  it  is  now  so  often  enforced,  the 
integrity  of  the  whole  system  will  be  affected,  and  the  law  becomes, 
for  all  practical  purposes  obsolete. 

While  the  statute  of  1850  is  in  force,  with  the  limitations  we 
have  already  suggested,  \^e  feel  it  to  be  our  duty  to  defer  to  its 
sanctions,  and  the  more  so  in  the  case  before  us,  since  the  guilt  or 
innocence  of  the  relator  is  yet  to  be  determined.  He  is  still  entitled 
to  the  right  of  trial  by  jury  as  well  as  the  assistance  of  counsel, 
and  the  decision  of  an  examining  officer  merely,  is  not  a  final 
ecree. 

While  we  are  satisfied,  we  may  decide  the  question  made  by 
the  relator's  counsel,  in  favor  of  the  validity  of  the  warrant  under 
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which  he  is  now  imprisoned,  we  do  not  intend  to  be  understood  as 
going  a  step  further  in  adjudicating  upon  the  grave  point  submit- 
ted in  argument  which  involves  individual  right,  as  well  as  state 
sovereignty.  Whenever  it  becomes  necessary  to  hear  and  deter- 
mine any  question  which  affects  the  integrity  of  the  local  tri- 
bunals or  the  privileges  of  the  citizen,  we  hope  to  be  able  to  do 
our  whole  duty.  But  until  that  time  arrives,  we  have  no  further 
opinion  to  give,  as  it  would  be  indelicate,  as  well  as  extra-judicial, 
to  announce  one  when  the  direct  question  is  not  presented. 

We  suppose,  the  point  urged  by  the  relator's  counsel,  was  neces- 
sarily involved  in  the  case,  lately  decided  by  the  supreme  court, 
where  the  writ  of  habeas  corpus  was  refused  on  the  application  of  a 
party  charged  with  the  rescue  of  a  fugitive  slave,  then  on  his  trial 
at  Cleveland.  The  court  there  held  they  would  not  interfere,  while 
the  prosecution  was  going  on,  as  no  practical  result  could  follow 
from  taking  jurisdiction,  when  the  party,  if  discharged,  could  be  at 
once  rearrested.  After  conviction,  a  new  state  ot  things  might 
probably  exist,  and  every  appropriate  remedy,  in  a  proper  case,  not 
only  be  granted,  but  enforced. 

The  relator  is,  therefore,  remanded  to  the  officer,  who  holds 
him  in  custody. 

J.  JoUiffe,  for  relator. 

Stanley  Mathews,  for  government. 
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344  *SELF  DEFENSE. 

[Hamilton  District  Court,  185 ).] 

tCHAs.  Cook  and  Wm.  Seiter  v.  State. 

The  plea  of  self  defense  in  a  prosecution  for  murder,  is  available  in   some 
instances  where  there  is  no  actual  necessity  for  taking  life,  provided  the 

garty  who  resorts  to  it  actually  and  honestly  believes  he  is  in  danger  of 
is  life,  or  of  great  bodily  harm,  and  the  jury  find  the  circumstances 
were  such  as  to  justify  such  a  belief,  though  no  actual  danger  existed. 

In  Error  to  Common  Pleas. 

The  opinion  of  the  court  was  delivered  by 

Brinkerhoff,  J. 

The  cases  were  before  the  court  on  writs  of  error,  allowed  by 
the  supreme  court,  and  made  returnable  here,  the  object  being  to 
reverse  the  judgment  of  the  common  pleas,  and  the  sentence  of 
imprisonment  for  life  passed  on  these  petitioners,  on  their  being 
found  guilty  of  murder  in  the  second  degree.  The  indiciment  was 
for  murder  in  the  first  degree,  and  it  charged  the  homicide  as  the 
joint  act  of  Seiter  and  Cook.  The  cases  were  necessarily  somewhat 
blended  ;  and  although  the  trials  below  were  separate,  the  findings 
separate,  and  the  writs  of  error  separately  prosecuted,  the  court 
said  so  far  as  it  was  convenient,  the  cases  would  be  considered 
together. 

The  duty  of  reviewing  proceedings  of  this  character  was  not 
a  pleasant  one.  Where  crime  of  some  degree  of  enormity  was  com- 
mitted, it  was  always  a  matter  of  regret  that  error  should  intervene 
to  release  parties  from  punishment,  or  to  delay  it,  and  he,  (Judge  B.), 
felt  himself  compelled  to  say,  for  the  benefit  of  any  young  men 
who  might  be  present,  the  court  felt  no  special  sympathy  for  those, 
for  these  petitioners ;  and  the  evidence  of  their  character  and  con- 
duct, as  embodied  in  the  bill  of  exceptions— their  habits  of  idleness, 
of  drinking,  and  above  all  their  evident  familiarity  with  the  den  of 
g --    the  strange  woman  whose  house,  as  it  was  *wisely  said,  was 

the  way  to  hell,  leading  down  to  the  chambers  ot  death — all 
rendered  it  very  apparent,  that  if  it  should  happen  these  young 
men  should  be  restored  to  their  liberty,  neither  they  nor  society  would 
be  any  special  gainers  by  their  restoration,  unless  they  materially 
altered  their  course  of  life. 

Notwithstanding  the  rules  of  criminal  procedure,  established  as 
they  have  been  by  the  wisdom  of  ages  for  the  protection  of  inno- 
cence, must  be  maintained  in  their  integrity ;  and  without  refer- 
ence to  the  circumstances  of  the  particular  case  before  them,  they 
should  look  to  the  questions  of  law  involved,  without  bias  or  favor. 
In  that  spirit  they  had  endeavored  to  enter  upon  the  consideration 
of  the  questions  which  this  record  presents.     A  number  of  ques- 

tFor  charge  to  the  jury  in  this  case  see  2  Dec.  R.  36,  (1  W.  L.  M.  201) 
For  common  pleas  decision  seeposi  142. 
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tions  had  been  raised,  and  discussed  by  counsel  which  the  court  did 
not  deem  it  necessary  to  notice.  They  should  notice  such  only  as 
they  deemed  to  be  ot  a  serious  character. 

First — As  to  the  ca.se  of  Seiter — it  was  alleged  the  court  erred  in 
its  charge  to  the  jurj',  or  rather  in  its  refusal  to  charge  as  requested, 
on  a  particular  point  by  counsel  for  plaintiff  in  error.  The  court 
here  rehearsed  in  brief  manner  the  history  of  the  case,  remarking 
that  in  order  to  a  proper  understanding  of  the  questions,  it  might 
be  necessary  to  make  a  succinct  statemeat  of  the  lacts  as  they  trans- 
pired (according  to  the  testimony)  on  the  evening  when  the  homi- 
cide occurred.  It  would  be  seen  from  this  statement  of  facts, 
which  was  but  general,  and  by  no  means  intended  to  give  the 
details,  that  the  testimony  by  which  the  facts  were  to  be  developed, 
depended  of  necessity  on  the  statements  of  the  inmates  of  this 
house,  and  of  Swift,  who  accompanied  the  parties  that  were  involved 
in  the  transaction.  The  degree  of  credit,  therefore,  which  was  to 
be  attached  to  the  testimony  of  Swift,  was  a  matter  of  vital  impor- 
tance to  the  defendants  respectively. 

It  is  alleged  lor  error  that  the  court  charged  the  jury  thus : 

**It  is  contended  by  counsel  for  the  state,  that  the  position  of 
one  ot  the  witnesses,  Swift,  is  that  of  an  accomplice  in  this  crime. 
It  is  for  you  to  say,  gentlemen  of  the  jury,  looking  at  all  the  cir- 
cumstances, whether  this  is  so  or  not.  The  principle  of  law  is,  that 
the  testimony  of  an  accomplice  in  crime  must  be  corroborated  to 
make  it  entirely  worthy  of  belief.  It  certainly  would  not  do  to 
convict  on  the  testimony  of  an  accomplice,  unless  corroborated. 
The  principal  as  well  applies  to  the  defense.  The  witness  is  before 
you,  and  his  testimony.  It  is  for  you  to  judge  ot  his  credibility. 
In  reference  to  accomplices,  our  supreme  court  uses  the  following 
language;  *The  evidence  of  accomplices  in  crime  should  be  cau- 
tiously received,  and  in  all  cases  suspiciously  scrutinized  by  a 
jury.*  '* 

In  this  part  of  the  charge,  it  is  alleged  the  court  below  erred : 
and  this  court  is  unanimously  of  opinion  it  did  err.  It  is  frequently 
remarked,  and  perhaps  it  may  be  called  a  rule  of  evidence,  that  a 
conviction  ought  not  to  be  on  the  unsupported  testimony  of  an 
accomplice.  Nevertheless,  it  would  not  be  error  if  the  jury,  under 
all  the  circumstances,  should  take  it  on  themselves  to  convict  on 
the  testimony  of  an  accomplice  alone.  But  be  this  as  it  may,  the 
court  did  not  believe  the  rule  applies  in  this  case  of  a  defendant. 
It  is  a  rule  for  the  protection  of  parties  accused  of  cnme ;  but  it 
was  a  new  principle  to  the  court,  and  they  did  not  think  it  a  correct 
one,  that  the  fact  of  complicity  in  a  crime,  on  the  part  of  a  witness, 
was  to  be  determined  by  a  jury,  when  the  party  was  not  on  trial  for 
any  such  crime ;  and  then  in  this  collateral  way,  if  the  jury  shall 
first  find  him  to  be  an  accomplice,  they  shall  disregard  *his  ^ -- 
testimony,  unless  it  is  corroborated.  We  think,  therefore,  in 
this  charge,  the  court  below  erred. 

Again,  in  the  case  of  Seiter,  the  court  was  requested  by 
defendant's  counsel  to  charge  the  jury  in  these  words :  "Unless  you 
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are  satisfied  from  the  evidence  that  when  defendant,  Cook,  inflicted 
the  stab  of  which  Kate  Bureau  died,  Seiter,  in  pursuance  of  an 
agreement  with  Cook,  was  either  actually  present,  or  near  enough 
to  render  aid  and  assistance,  and  with  the  intent  to  render  such  aid 
in  the  act  of  homicide,  you  cannot  in  the  present  issue  convict  him 
of  any  grade  of  homicide ;"  all  of  which  instruction  the  judge 
refused  to  give.  It  will  be  seen  from  the  statement  of  facts  that 
this  blow  from  the  knife  from  which  death  ensued,  was  inflicted 
after  Seiter  and  Swift  had  passed  out  of  the  gates,  which  were 
locked  after  them  ;  and  the  instruction  here  requested  by  the  coun- 
sel, and  refused  by  the  court,  raises  the  question,  whether  under 
our  statute  a  party  can  be  convicted  as  a  principal  in  a  homicide  or 
other  criminal  act,  when  he  is  neither  actually  nor  constructively 
present  participating  in  that  act.  Though  a  party  does  not  act- 
ually engage  in  the  criminal  act,  if  he  is  present  aiding  and  abet- 
ting ;  or  so  near  to  the  scene  of  the  crime  as  to  be  able  to  render 
assistance,  and  with  the  view  and  intent  to  render  such  assistance, 
should  it  become  necessary  ;  or  where  he  is  on  the  watch  to  give 
alarm  in  cases  of  impending  interruption  of  the  criminal  act,  in  all 
such  cases  a  party  may  be  convicted  under  our  statute  as  a  principal 
in  the  crime.  But  where  neither  of  these  states  of  fact  exists, 
,  although  he  may  have  procured  the  act  to  be  done,  he  cannot 
be  indicted  as  a  principal,  but  should  be  indicted  under  the  36th 
section  of  the  Crimes  Act,  for  procuring  the  act  to  be  done,  that 
being  a  substantive  and  distinct  offense  from  the  act  itself. 

It  is  testified  by  some  of  the  witnesses  in  this  case  that  Seiter 
said  to  Cook,  "kill  her,  Charley" — accompanying  the  instruction 
with  an  opprobrious  epithet.  If  it  be  taken  for  granted  that  he 
used  these  words  and  in  pursuance  of  that  direction  and  on  account 
of  it.  Cook  did  kill  her,  Seiter  could  not  be  convicted  under  the 
issue  made  up  under  this  indictment,  but  should  be  indicted  and 
tried  for  procuring  the  murder  to  be  done. 

For  these  reasons  the  judgment  and  sentence  of  the  court  of 
common  pleas  in  the  case  of  Seiter  must  be  reversed ;  the  judg- 
ment set  aside,  and  a  new  trial  awarded. 

In  Cook's  case,  the  charge  of  the  court  in  respect  to  the  credi- 
bility of  accomplices,  and  leaving  the  question  of  fact  as  to  whether 
Swift  was  an  accomplice,  to  the  >ury,  was  the  same  as  in  the  case  of 
Seiter,  and  the  same  error  intervenes.  But  there  was  an  additional 
assignment  of  error  in  close  connection  with  this  point,  in  Cook's 
case.  • 

When  Swift  was  on  the  stand,  the  question  was  put  to  him  by 
counsel  for  defendants,  whether  there  was  any  previous  understand- 
ing or  concert  between  himself  and  Seiter  and  Cook,  as  to  going  to 
the  house  of  Mrs.  Davis,  for  the  purpose  of  having  a  difficulty — to 
which  the  prosecuting  attorney  objected  and  the  court  sustained  the 
objection. 

Now  take  this  in  connection  with  the  charge  of  the  court  in 
•^eference  to  the  subject  of  accomplices.  It  will  be  seen  that  the 
rf.-n;r;':ny  of  Swift  (who   was  a  competent  witness),  as  to   whether 
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he  was  an  accomplice  or  not,  or  whether  there  was  any  agreement 
between  him  and  his  associates,  was  rejected  and  ruled  out.  He 
was  not  permitted  to  testify  on  that  point,  and  yet  in  the  charge  of 
the  court,  the  jury  are  told  that  if  Swift  was  an  accomplice,  they 
could  not  rely  on  his  uncorroborated  *and  unsupported  testi-  ^ --. 
mony.  It  seems  to  this  court  that  this  combination  of  facts 
were  clearly  error,  and  must  have  operated  greatly  to  the 
prejudice  of  defendant;  because,  by  this  charge  of  the  court, 
suspicion  and  even  more  than  suspicion,  was  thrown  upon 
the  credibility  of  Swift,  and  yet,  when  on  the  stand,  he  was  not 
permitted  to  testify  as  to  the  fact  on  which  his  want  of  credibility 
was  to  be  based. 

The  remaining  allegations  of  error  in  Cook's  case  are  based  on 
the  charge  of  the  court  on  the  subject  of  self-defense.  [The  words 
of  the  charge  were  here  quoted.] 

It  is  claimed  by  counsel  for  plaintiflF  in  error  that  by  the 
proper  construction^  of  this  portion  of  the  charge,  the  doctrine  is- 
laid  down  that  in  no  case  can  the  justification  or  excuse  of  self  de-^ 
fense  be  made  available  in  a  case  of  homicide,  unless  actual  neces- 
sity for  taking  life  exists,  and  that  in  all  cases  the  jury  shall  be  the 
sole  judges  of  the  actual  necessity. 

This  court  was  not  quite  certain  that  this  was  a  fair  construc- 
tion of  the  charge.  It  was  susceptible  of  such  a  construction,  and 
xet,  perhaps,  it  was  not  a  necessary  one  ;  and  on  full  reflection,  he 
(Judge  B.)  was  not  disposed,  as  it  was  not  necessary,  to  predicate  error 
upon  it.  The  entire  court,  however,  was  of  opinion  that  a  some- 
what modified  statement  of  the  law,  on  that  point,  would  be  neces-^ 
sary  to  its  full  and  correct  understanding ;  and  that  the  excuse  or 
justification  of  self-defense,  in  cases  of  homicide,  might  be  made 
available  in  some  instances,  where  there  was  no  actual  necessity  for 
taking  life,  provided  the  party  who  resorts  to  it  actually  and  hon- 
estly believes  that  he  is  in  danger  of  his  life,  or  of  great  bodily 
harm — and  the  jury  find  that  the  circumstances  of  the  case  were 
such  as  to  justify  and  render  rational  such  a  belief,  although  no  ac- 
tual damper  existed. 

Again,  it  was  assigned  for  error  that  the  court  on  the  subject  of 
self-defense,  charge  that  a  party,  claiming  the  benefit  of  that  right 
must  not  bring  an  attack,  but  must  himself  be  in  the  right,  etc.  In 
the  balance  of  the  charge,  there  did  not  appear  any  modification  of 
the  charge  thus  broadly  stated ;  and  by  this  statement  the  court 
thought  the  jury  were  liable  to  be  misled,  left,  as  it  was,  without 
an  exception ;  because,  if  a  party  being  in  the  wrong  in  the  com- 
mencement of  a  fight,  afterwards  endeavors  honestly  and  vigorously 
to  get  out  of  the  combat,  and  retreat  to  the  wall,  while  his  adver- 
sary there  pursues  him  with  deadly  intent  and  with  deadly  weapons,, 
he  may,  in  that  case,  make  available  to  himself  the  right  of  self-de- 
fense, even  though  he  were  originally  in  the  wrong. 

For  these  reasons  the  judgment  would  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  be  awarded. 
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Judge  Carter,  in  a  few  remarks,  expressed  his  dissent  on  the 
subject  of  self  defense.  He  thought  a  constrained  and  restricted 
meaning  was  put  on  the  language  ot  the  charge.  His  object  was  to 
convey  to  the  jury  that  an  individual  who  claimed  the  right  of  self- 
defense,  must  be  himself  in  the  right.  He  did  not  go  intb  particular 
instances  as  he  deemed  them  inapplicable.  As  to  the  exclusion  of 
the  testimony  of  Swilt  on  the  subject  of  any  agreement  between  the 
parties  before  they  went  to  the  house,  it  was  excluded  on  the  gen- 
eral principle  that  the  deteudant  has  no  right  to  make  testimony  for 
himself  on  his  own  declarations. 

In  reference  to  the  subject  of  accomplices,  the  court  did  not  use 
the  term  in  its  technical  sense,  in  the  first  instance,  and  they  left 
g^g  the  credibility  at  last  to  the  jury,  but  made  a  suggestion*  that 
where  a  party  was  complicated  in  the  crime,  his  testimony, 
either  for  or  against  the  prisoner,  was  to  be  viewed  with  care,  and 
ought  to  be  corroborated ;  and  they  did  not  say  that  the  testimony  of 
Swift  or  Seiter  should  be  absolutely  corroborated  to  render  it  worthy 
of  belief.  He  had  seriously  considered  the  charge;  and  sincerely  be- 
lieved every  particle  of  it  to  be  law.  It  struck  the  mind  of  the 
judge  on  the  trial,  and  he  believed  the  minds  of  the  jury,  that  the 
knite  had  been  in  the  hands  of  Seiter  before  it  was  used  by  Cook — 
that  it  was  prepared  by  him — and  if  so,  he  was  a  principal,  and  not 
an  aider  and  abettor. 

Judge  Johnson  here  rose  and  protested  against  any  remark  be; 
ing  made  in  the  presence  of  so  large  an  audience,  that  Seiter  had 
anything  to  do  with  this  knife,  when  there  was  not  the  slightest  evi- 
dence of  anything  of  the  kind.     It  was  sheer  imagination. 

Counsel  for  plaintiffs  in  error — ^Judge  Matthews,  Judge  Johnson 
and  T.  A.  Logan. 

T.  Gaines  and  Wm.  H.  Kerr,  for  the  state. 


[Superior  Court  of  Cincinaati,  Special  Term,  1859.] 

Mkrritt  &  Kkmpton  V.  Samuel  Borden  et  al- 

For  opiaion  in  this  case,  see  2  Disney,  503. 


349  [♦Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Owens  v.  Hickman. 

For  opinion  in  this  case,  see  2  Disney,  471. 
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HUSBAND  AND  WIFE. 

[Superior  Court  of  Cincinnati,  Special  Term,  IS^O.] 

Young  v.  Ross  et  al. 

Under  the  statutes  of  Ohio  in  force  in  1869,  as  to  the  wife's  tenure  of  her  sep- 
arate property,  she  could  appoint  her  husband  her  trustee  or  agent  to 
collect  rents,  reinvest  her  property,  etc,  and  in  the  absence  of  fraud  be- 
tween them,  his  management  of  the  fund  is  but  the  act  of  an  authorized 
agent;  therefore,  if  a  husband,  in  the  absence  of  fraud  or  indebtedness, 
purchase  an  estate  for  his  wife,  to  become  her  separate  property,  and 
subsequently  this  estate  is  sold  by  them,  and  the  proceeds  invested  in 
other  property  in  her  name,  the  latter  estate  cannot  be  subjected  to  inter- 
vening judgments  against  the  husband. 

Storer,  J. 

The  question  presented,  is  resolved  into  the  inquiry,  was 
Ezekiel  Ross,  the  defendant,  at  the  time  he  caused  the  conveyance 
to  be  made  to  his  wife  of  the  property  first  purchased,  solvent  ?  In 
other  words,  had  he  suflBcient  property,  unincumbered,  to  pay  his 
debts  and  liabilities,  not  only  those  accrued  but  accruing? 

This  point  once  settled,  the  subsequent  transfers,  and  exchanges 
may  be  readily  explained. 

*If  the  conveyance  to  Mrs.  Ross,  was  valid  as  against  cred-  g.-. 
itors  when  it  was  executed,  the  property  it  embraced  passed  to 
her  as  her  own  estate,  protected  against  the  subsequent  alienation 
by  the  husband  of  his  interest  therein  for  her  life,  as  well  as  the 
sale  thereof  by  subsequent  judgment  creditors. 

The  statute  of gives  to  the  wife  the  perfect  control  of  her 

separate  property  :  unless  by  her  consent  it  is  given  to  the  husband 
he  has  nO  right  to  interfere  with  it,  for  his  individual  benefit. 
Hence,  the  wife  may  appoint  him  her  trustee,  or  agent  to  collect 
the  rents,  to  sue,  or  reinvest  property  belonging  to  her,  and  if  there 
is  no  fraud  between  them,  his  management  of  the  fund,  is  but  the 
act  of  an  authorized  agent,  liable  to  be  restrained  by  a  court  of 
equitj%  on  the  applicaton  of  his  wife,  and  subject  to  the  same  limi- 
itations  as  apply  to  every  person  who  has  assumed  a  fiduciary  rela- 
tion. 

If  then  the  case  before  us,  as  it  is  alleged,  was  the  mere  .sale 
or  exchange  of  one  estate  legally  belonging  to  the  wife,  for  another, 
and  afterward,  the  property  thus  taken,  should  be  disposed  of,  and 
the  proceeds  vested  in  the  premises  now  sought  to  be  subjected, 
there  can  be,  we  think,  no  doubt,  in  the  absence  of  fraud  or  indebt- 
edness at  the  time  the  first  purchase  was  made,  on  the  part  of  the 
husband,  but  the  right  of  the  wife  to  possess  the  property  as  her 
own  estate,  is  unaffected  by  the  plaintiff^s  judgment. 

Coffin  &  Mitchell,  for  plaintiff. 

Taft  &  Perry,  for  defendant. 
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385  [  *Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

E.  S.  Bates,  Treasurer;  etc.  v.  George  Fries, 
Treasurer,  etc. 

For  opinion  in  this  case,  see  2  Disney,  511. 


40.1  [*Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Nicholas  Patterson  v.  The  Steamboat  "Gulnare." 

For  opinion  in  this  case,  see  2  Disney,  505. 
This  case  was  cited  in  Barry  v.  Hovey,  30  O.  S.,  344,  349. 


407  *SELF  DEFENSE. 

[Hamilton  Common  Pleas  Court.] 

tSTATE  OF  Ohio  v.  Charles  Cook. 

If  the  character  of  the  deceased  was  known  to  the  slayer  to  be  that  of  a  dan- 
gerous  fighting  person,  it  is  a  proper  element  to  be  considered  in  estimat- 
ing the  reasonableness  of  the  slayer*s  apprehensions  of  danger,  but  for  no 
purpose  whatever  can  the  deceased's  character  for  chastity  be  considered. 

Indictment  for  murder  in  the  first  degree.     Second  trial. 
Dickson,  J. 

Gentlemen  of  the  jury  : — ^You  have  heard  the  testimony  as 
it  has  been  detailed  from  the  witness  stand ;  you  have  heard  the 
able  arguments  of  counsel;  you  will  now  hear  the  charge  of  the 
court.  After  that  you  will  retire  to  your  room  to  deliberate  upon 
and  prepare  your  verdict. 

The  case  has  consumed  much  time,  not  more  however  perhaps, 
than  its  importance  required.  Your  patient  attention  heretofore  is 
an  earnest  that  you  will  well  and  truly  discharge  your  duty  hereafter. 
In  the  distribution  of  duties  in  the  trial  of  causes  it  is  the  province 
of  the  court  to  declare  the  law,  and  of  the  jury  to  consider  and  de- 
termine the  facts.  When  each — court  and  jury — pursues  its  own 
line  of  duty,  without  interference  with  the  other,  the  policy  of  our 
constitution  and  laws  in  this  respect  is  attained.  With  the  facts  of 
the  case  I  do  not  intend  to  interfere,  nor  do  I  intend  to  indicate  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  I  shall  confine 
myself  to  the  statement  of  the  law  that  may  be  applicable  to  the  cir- 
cumstances of  the  case. 

While  the  indictment  contains  but  one  count,  it  embraces  three 
-Qg    charges  *against  the  defendant ;  murder  in  the  first  degree, 
murder  in  the  second  degree,  and  manslaughter.     The  plea  is 
not  guilty,  and  this  presents  the  issues  for  your  determination. 

Homicide,  the  taking  of  human  life,  may  be  either  criminal  or 

TThis  case  was  revei  sed  by  the  district  court.    See  opinion  ante. 
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or  not  criminal.  It  is  not  criminal  when  the  law  commands  it;  as 
when  a  soldier  in  lawful  war  takes  life,  or  the  sheriff  in  the  execu- 
tion of  the  sentence  of  the  law  executes  capitally.  Homicide,  also, 
is  not  criminal  when  the  law  permits  it.  This  may  occur  when  life 
is  taken  in  self-defense.  The  law  of  self-defense  requires  a  partic- 
ular explanation. 

When  a  person  is  assailed,  he  may  oppose  force  to  force,  and 
employ  sufficient  force  to  repel  the  assailant,  and  if  it  be  necessary 
to  protect  his  life  or  himself  from  great  bodily  harm,  he  may  take 
the  life  of  the  assailant.  This  necessity,  which  in  the  law  permits 
the  taking  of  life  may  be  either  real  or  apparent.  It  is  real,  when 
there  is  actual,  danger  to  life,  or  of  great  bodily  harm  ;  it  is  apparent 
when  the  circumstances  at  the  time  of  taking  life — to  a  reasonable 
mind — indicate  the  presence  of  actual  danger,  though  in  fact  there 
is  none.  For  example :  If  the  deliberate  purpose  of  A  with  taking 
B's  life,  assaults  him  with  ^  presented  2iVk6.  loaded  pistol,  but  before 
A  draws  the  trigger,  B  aware  of  A*s  purpose,  anticipates  him  and 
shoots  him  down.  This  the  law  would  permit  B  to  do,  because  of 
actual  danger  to  his  life.  But  suppose  that  A  had  by  mistake  seized 
an  unloaded  pistol,  this  being  unknown  to  B,  still  B  might  act  upon 
the  appearances  at  the  time,  and  take  A's  life.  This  the  law  would 
permit  because  of  apparent  danger  to  B's  life. 

But  this  danger  that  excuses  homicide,  must  not  be  a  mere 
fanciful  danger,  the  creation  of  the  imagination,  the  offspring  of  a 
desire  to  shield  from  punishment ;  there  must  be  a  necessity  real  or 
apparent  as  explained.  Life  cannot  be  taken  with  impunity,  from 
motives  of  revenge,  from  frenzy  of  passion,  or  from  cowardice.  Nor 
can  it  be  said  that  such  real  or  apparent  necessity  exists,  when  the 
danger  apprehended  may  be  obviously  averted  or  removed  by  the 
use  of  less  violence  than  that  of  taking  lite.  Life  cannot  be  taken 
when  it  is  manifest  at  the  time  that  less  force  would  be  sufficient 
for  protection. 

The  phrase  self-defense  indicates  that  the  party  is  acting  at  the 
time  in  the  defensive,  and  if  he  is  not,  this  plea  cannot  avail  him. 
A  person,  however,  who  was  originally  in  the  wrong,  or  who  com- 
menced the  contest,  may  yet  avail  himself  of  this  defense  on  a 
charge  of  homicide,  provided  he,  before  taking  life,  had  himself  in 
good  faith  quit,  or  endeavored  to  quit  the  combat,  and  indicated  to 
his  antagonist  in  a  clear  and  unmistakable  manner  that  he  desired 
peace.  A  person  who  by  his  own  wrong  brings  the  danger  upon 
himself;  must  suffer  the  consequences  of  his  wrongful  act,  unless  he 
fairly  and  in  good  faith  quits  or  endeavors  to  quit  the  combat ;  if  he 
has  so  done,  however,  and  is  then  pressed  by  his  antagonist  to  that 
point  that  it  is  necessary  for  the  protection  of  his  own  life  or  him- 
self from  great  bodily  harm  (as  these  terms  have  been  explained), 
then  he  may  take  life — his  antagonist  in  that  case  having  himself 
in  turn  become  the  aggressor. 

Criminal  homicide,  by  our  statute,  has  three  degrees — murder 
in  the  first  degree,  murder  in  the  second  degree,  and  manslaughter. 
These  are  defined  by  our  statute  as  follows : 
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Section  1.  Be  it  enacted  by  the  general  assemhly  of  the  state 
of  Ohio,  That  if  any  person  shall  purposely  and  of  deliberate  and 
preraediate  malice,  or  in  the  perpetration,  or  attempt  to  perpetrate 
409  ^°7  rape,  arson,  robbery  or  burglary,  *or  by  administering 
poison,  or  causing  the  same  to  be  done,  kill  another,  every 
such  person  shall  be  deemed  guilty  of  murder  in  the  first  degree, 
and  upon  conviction  thereof  shall  suflFer  death. 

Section  2.  That  if  any  person  shall  rurposely  and  maliciously, 
but  without  deliberation  and  premeditation,  kil.  another,  every  such 
person  shall  be  deemed  guilty  of  murder  in  the  second  degree,  and 
upon  conviction  thereof^  shall  be  imprisoned  in  the  penitentiary, 
and  kept  at  hard  labor  during  life. 

Section  8.  That  if  any  person  shall  unlawfully  kill  another 
without  malice,  either  upon  a  sudden  quarrel  or  unintentionally, 
while  the  slayer  is  in  the  commission  of  some  unlawful  act ;  every 
such  person  shall  be  deemed  guilty  of  manslaughter,  and  upon  con- 
viction thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at 
hard  labor,  not  more  than  ten  years  nor  less  than  one  year. 

You  will  observe,  gentlemen,  that  the  statutory  definition  of 
manslaughter,  embraces  two  distinct  kinds  of  homicide ;  the  one 
where  the  killing  is  unlawful,  without  malice  and  upon  a  sudden 
quarrel ;  the  other  where  the  killing  is  unintentional  while  the 
slayer  is  in  the  commission  of  some  unlawful  act. 

This  latter  kind  of  manslaughter  may  be  illustrated  by  the  case 
of  a  person  shooting  at  the  horse  of  another,  and  unintentionally 
killing  the  owner,  or  by  the  case  of  a  person  with  a  motive  of  mis- 
chief, throwing  a  stone  down  the  chimney  of  his  neighbor  and  ac- 
cidentally killing  him.  This  branch  of  manslaughter  requires  no 
further  remark. 

The  unlawful  killing,  without  malice,  upon  a  sudden  quarrel, 
constitutes  the  other  kind  of  manslaughter.  The  killing  is  unlaw- 
ful when  the  law  does  not  command  or  permit  it.  These  terms  have 
already  been  explained  sufficiently  for  the  purposes  of  this  case. 
There  must  be  no  malice  ;  that  is  an  element  of  the  higher  crime  of 
murder,  it  will  be  hereafter  explained.  The  quarrel  is  not  a  sudden 
one,  if  it  is  sought  as  an  occassion  or  opportunity  for  taking  life. 

The  killing  may  be  intentional  or  unintentional.     Manslaughter 
is  the  lowest  grade  of  criminal  homicide ;  the  killing  in  it  is  not 
supposed  to  proceed  from  a  bad  or  corrupt  heart,  rather  from  the ' 
infirmity  of  passion  to  which  even  good  men  are  subject. 

When  a  person  purposely  and  maliciously,  but  without  deliber- 
ation and  premeditation,  kills  another,  he  commits  the  crime  of 
murder  in  the  second  degree.  The  purpose  to  kill  and  the  malice 
particularly  distinguish  this  degree  of  homicide  from  the  lower  de- 
gree of  manslaughter. 

The  word  "  purposely,''  as  here  employed,  has  no  peculiar  mean- 
ing different  from  its  meaning  in  common  usage.  It  conveys  a  sim- 
ilar idea  to  the  word  intentionally,  but  indicates  a  more  fixed  deter- 
mination of  the  mind.  No  accidental,  casual,  or  unintentional  hom- 
icide can  amount  to  the  crime  of  murder.     The  purpose  of  the  heart 
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or  mind  is  evidenced  by  confessions,  statements,  or  external  acts.  It 
is  only  in  these  ways  that  we  can  ascertain  what  passes  within  the 
mind  or  heart.  From  the  deliberate  use  of  a  deadly  weapon,  in  a 
deadly  manner,  the  existence  of  a  purpose  to  kill  may  be  inferred. 

The  term  malice,  in  the  law  is  not  confined  o  personal  ill-will 
or  hatred — its  meaning  in  common  usage — but  has  a  broader  signi- 
fication. It  may  be  briefly  defined  as  the  *'  emotion  of  a  heart  de- 
void of  social  duty  and  fatally  bent  on  mischief.**  When  this  mis- 
chief is  the  taking  of  human  life,  it  is  the  malicfe  of  murder. 

"Malice  in  law,"  says  judge  Thurman,  "  is  a  wilfully  formed 
design  to  do  another  an  unlawful  injury.     Whether  *such  de-  -  .^ 
sign  be  prompted  by  deliberate  hatred,  or  revenge,  or  by  the 
hope  of  gain,  or  springs  from  the  wantonness  and  depravity  of  a 
heart  regardless  of  social  duty  and  fatally  bent  on  mischief.*' 

**  Malice  '*  said  our  late  supreme  court  "is  the  dictate  of  a  wicked, 
depraved  and  malignant  heart.  It  is  not  necessary  that  the  malig- 
nity should  be  confined  to  a  particular  ill  will  toward  the  person  in-  • 
jured.  It  is  evidenced  by  any  act  which  springs  from  a  wicked  and 
corrupt  motive,  attended  by  circumstances  indicating  a  heart  re- 
gardless of  social  duty  and  bent  ou  mischief."  It  may  be  evidenced 
by  a  sudden  killing,  under  circumstances  of  little  or  no  provocation, 
springing  from  a  depraved  heart,  reckless  of  the  rights  of  others. 

When  a  person  purposely,  and  of  deliberate  and  premeditated 
malice,  kills  another,  he  commits  the  crime  of  murder  in  the  first 
degree.  Murder  in  the  first  degree  and  murder  in  the  second  de- 
gree do  not  differ  as  to  the  purp  se  to  kill  and  the  act  of  killing, 
they  differ  only  in  the  degree  of  the  malice — simple  malice  being  an 
element  of  murder  in  the  second  degree;  deliberate  and  premed- 
itated malice  being  an  element  of  murder  in  the  first  degree.  To 
deliberate,  is  to  weigh  as  in  a  balance,  to  consider  the  reasons  on 
both  sides,  to  reflect ;  to  premeditate  is  to  think  of  beforehand.  In 
murder  in  the  first  degree,  the  purpose  to  kill  is  generated  in  the 
heart  by  malice ;  the  mind  deliberates  and  premeditates  upon  it, 
then  determines  ;  the  hand  executes.  These  operations  of  the  mind 
and  the  act  of  killing  necessarily  precede  and  succeed  each  other,  in 
some  order.  They  are  not  simultaneous  and  therefore  cannot  be 
instantaneous.  There  must  be  some  time  for  the  formation  of  the 
purpose,  for  the  deliberation  and  premeditation.  What  length  of 
time  the  law  does  not  prescribe,  it  varies,  necessarily,  with  the  vary- 
ing ciicum.stances  of  each  case. 

I  have  thus  endeavored  to  state  the  law  of  homicide,  applicable  to 
this  case.  I  will  repeat  in  part :  When  a  person,  upon  a  sudden  quar- 
rel, unlawfully,  but  without  malice,  intentionally  or  iniintentionally 
kills  another,  he  commits  the  crime  of  manslaughter.  When  a  per- 
son purposely  and  maliciously  kills  another,  he  commits  the  crime  of 
murder  in  the  second  degree.  When  a  person  purposely  and  of  de- 
liberate and  premeditated  malice  kills  another,  he  commits  the  crime 
of  murder  in  the  first  degree. 

10    W.  L.  G. 
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It  is  claimed,  in  behalf  of  ttie  defendant,  that  this  is  a  case  of 
self-defense.  This  is  denied  by  the  state.  The  grounds-  of  the 
claim  and  denial  you  have  heard  and  remember ;  I  shall  not  repeat 
them.  I  will  indicate  to  you  a  few  inquiries,  the  consideration  of 
which'  may  aid  you  in  the  determination  of  this  question.  You  may, 
then,  inquire,  whether  the  defendant,  Charles  Cook,  or  the  deceased, 
Kate  Bureau,  commenced  the  conflict  that  resulted  in  her  death.  If 
you  find  that  he  commenced  it,  either  originally  or  by  adopting  and 
prosecuting  the  quarrel  of  another,  you  will  then  inquire,  did  he  quit 
or  endeavor  to  quit  the  combat,  in  good  faith,  before  striking  the 
fatal  blow  ?  If  he  did  not,  if  he  commenced  and  continued  the  com- 
bat up  to  the  moment  of  striking  the  fatal  blow,  this  is  not  a  case 
of  self-defense.  If,  however,  you  find  that  he  did,  in  good  faith, 
quit  or  endeavor  to  quit  the  combat  before  that  time,  or  if  you  find 
that  the  deceased  commenced  the  conflict  with  defendant, either  orig- 
inally, or  by  assaulting  him  when  he  interfered  for  the  purpose  of 
•  peace  between  deceased  and  Seiter, — if  he  did  interfere  for  that  pur- 
pose— then  it  does  not  necessarily  follow  that  the  killing  was  in  self- 
-  - .   ^defense.     But  you  will  further  inquire,  what  was  the  purpose 

of  defendant  in  striking  her?  Was  it  to  avenge  himself  for  an 
injury  she  had  done  him,  or  an  insult  she  had  given  him?  Was  it 
to  punish  her  for  striking  him  with  the  spittoon  or  other  cause  ? 
Or  was  it  for  the  purpose  of  protecting  himself  from  a  supposed 
danger  to  his  life  or  of  great  bodily  harm  ?  If  you  find  that  the 
purpose  of  defendant  was  to  avenge  himself,  or  to  punish  her  for 
striking  him  with  a  spittoon,  or  other  cause,  then  this  is  not  a  case 
of  self-defense.  If,  however,  you  find  that  his  purpose  was  in  good 
faith  to  protect  himself,  you  will  then  inquire  whether  there  was  at 
the  time  actual  or  apparent  danger  to  his  life,  or  of  great  bodily 
harm,  as  these  terms  have  been  explained  ;  iif  you  find  ihere  was 
no  reasonable  ground  for  apprehending  such  danger,  the  killing  was 
not  in  self-defense.  If  you  find  that  there  was  at  the  time  reason- 
able ground  of  apprehending  such  danger,  you  will  then  inquire 
could  he  obviously  have  averted  or  removed  the  danger  by  less 
violence  than  the  taking  of  life?  If  you  find  he  could  have  so  done, 
then  the  killing  was  not  in  self  defense;  if  he  could  not  have  so 
done,  and  the  necessity  under  the  circumstances,  as  defined,  existed, 
then  the  killing  was  in  .self-defense.  These  inquiries  are  to  be 
determined  by  an  attentive  consideration  of  all  the  testimony. 

If  you  come  to  the  conclusion  that  this  is  not  a  case  of  self- 
defense,  but  a  case  of  criminal  homicide,  you  will  then  inquire, 
what  is  the  degree  ?  Murder  in  the  first  degree  ?  Murder  in  the 
second  degree  ?  or  manslaughter  ? 

These  crimes  have  been  sufficiently  defined,  but  I  will  call  your 
attention  to  certain  distinctions  between  them  : 

If  the  killing  was  simply  unlawful,  that  is,  for  the  purposes  of 
this  case,  not  in  self-defense,  without  malice,  upon  a  sudden  quarrel, 
even  if  it  was  intentionally  done,  the  crime  is  manslaughter.  If 
the  killing  were  purposely  and  maliciously  done,  the  crime  is  mur- 
der in  the  second  degree.     You  will  thus  observe  that  a   leading 
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distinction  between  murder  in  the  second  degree  and  manslaughter 
is  the  presence  or  absence  of  malice,  its  presence  in  murder,  its 
absence  in  manslaughter. 

An  important  inquiry  then,  is,  whether  the  killing  in  this  case 
was  malicious  or  not  ?  The  best  rule  that  I  can  give  you  to  guide 
your  inquiries  upon  this  point  is  this — consider  attentively  all  the 
circumstances  in  the  case,  particularly  at  the  time  the  fatal  blow 
was  given,  then  if  you  find  that  the  act  of  killing  at  the  time  and 
under  the  circumstances  was  such  an  act  that  no  good  man  would 
have  been  provoked  to  have  done  it ;  and  further,  that  it  was  such 
an  act  as  could  only  have  been  dictated  by  a  heart  at  the  time  de- 
void of  social  duty,  that  is,  reckle&s  of  the  rights  and  lives  of  others, 
and  fatally  bent  on  taking  life,  then  it  was  a  malicioasactand  so  far 
as  this  element  is  concerned,  the  crime  is  murder.  But  if  the  act 
was  not  such  an  one  as  I  have  thus  described,  then  the  act  was  not 
malicious  and  the  crime  is  not  murder. 

Whether  the  act  of  killing  bears  the  one  or  the  other  character, 
is  a  question  of  tact  for  your  determination.  Consider  the  purpose 
for  which  defendant  entered  the  contest,  the  kind  of  weapon  he 
used,  the  manner  in  which  it  was  carried  and  used,  his  statements 
and  declarations,  if  any  made,  the  sexes  of  the  parties  in  the  con- 
flict, their  relative  strength,  the  conduct  of  the  deceased,  the 
weapons  she  used,  whether  deadly  or  the  contrary,  the  manner  she 
got  them,  the  necessity  or  not  on  her  part  of  using  them  for  her  own 
protection,  and  all  the  attendant  circumstances,  with  a  view  to  the 
determination  of  the  question  suggested. 

We  have  already  seen  that  the  difference  ^between  the  two  - .« 
degrees  of  murder  is  as  to  the  degree  of  malice ;  the  malice  of 
murder  in  the  first  degree  being  deliberate  and  premeditated.  The 
meaning  of  these  terras  has  been  stated,  and  I  will  only  add,  that 
deliberation  and  premeditation  are  not  to  be  presumed  without 
proof,  but  must  be  proven  as  any  other  material  facts  in  the  case. 

Gentlemen  : — You  are  the  judges  of  the  credibility  of  the 
witnesses — that  is  of  the  faith  or  reliance  to  be  placed  in  their  state- 
ments. This  is  as  much  a  part  of  your  duty  as  to  consider  the 
bearing  and  tendency  of  the  testimony.  You  are  to  look  to  the 
position  of  the  witnesses,  their  relation  and  connection  with  the 
case,  the  interest  they  may  have  in  its  result,  or  the  bias,  for  any 
cause,  which  they  may  have,  their  manner  upon  the  witness  stand, 
their  apparent  intelligence,  memory,  honesty,  the  coherence  of  their 
statements,  or  the  contrary,  the  correspondence  or  otherwise  of 
their  statements,  with  the  statements  of  other  witnesses  on  the 
same  matters;  and  from  these  and  other  considerations,  determine 
the  reliance  that  you  may  place  in  their  evidence.  Memory''  may 
sometimes  be  at  fault  with  entire  honesty  of  purpose.  A  witness 
who  has  testified  before  in  the  same  case,  may  omit  statements 
then  made,  or  make  statements  not  before  made,  5'et  without  any 
intention  to  falsify  ;  for  the  memory  may  be  different  at  different 
times,  and  the  questions  put  by  the  examiner  may  also  be  differ- 
ent and  suggest  different  replies.     These  discrepencies  may  exist 
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without  impairing  materially  the  confidence  to  be  placed  in  a  wit- 
ness, and  yet  they  may  seriously  impair  this  confidence,  if  the  dis- 
crepencies  relate  to  important  and  material  facts,  known  to  the  wit- 
ness to  be  such. 

Some  of  the  witnesses  in  this  case,  it  is  admitted,  lead  un- 
chaste lives.  This  circumstance  it  is  proper  to  remember,  in  the 
consideration  of  their  testimony.  But  it  does  not  thence  follow 
that  they  are  not  to  be  believed,  or  that  they  cannot  .speak  the  truth. 

They  are  competent  witnesses  in  the  law ;  and  persons  who 
voluntarily  make  such  characters  their  companions  and  the  wit- 
nesses of  their  deeds,  cannot  complain  of  the  rule  of  law  that  per- 
mits them  to  testify. 

William  Seiter  who  is  jointly  indicted  with  the  defendant,  but 
not  now  on  trial,  has  given  testimony.  In  some  of  the  states  a 
person  standing  in  this  relation  would  not  be  permitted  to  testify  at 
all.  This  exclusion  proceeds  upon  the  idea  that  it  would  not  be 
safe  to  rely  upon  the  testimony  of  a  person  occupying  such  a  posi- 
tion. This  is  not,  however,  our  law  ;  yet  it  is  proper,  in  the  con- 
sideration of  such  testimony  to  remember  the  position  of  the  wit- 
ness, and  give  to  his  statements  that  credence  to  which,  under  the 
circumstances,  you  think  them  fairly  entitled. 

Vou  are  to  determine  the  value  and  reliability  of  all  the  testi- 
mony. When  a  witness,  appears  upon  the  stand,  of  impaired 
character,  or  in  a  position  or  connection  with  the  case  calculated  to 
bias  his  mind,  each  of  these  circumstances,  in  the  consideration  of 
his  testimony,  is  to  be  remembered,  not  alone,  but  in  connection 
with  all  the  other  circumstances,  favorable  and  unfavorable  in  the 
case,  bearing  upon  his  testimony,  that  you  may  thence  determine 
its  reliability  and  true  value.  Your  great  duty  is  to  seek  the  truth, 
and  this,  when  found,  fearlessly  to  declare.  Reconcile  the  testi- 
mony, if  it  can  be  properly  done.  If  there  are  irreconcilable  con- 
tradictions, then,  as  I  have  said,  seek  the  truth. 

Allusion  has  been  make  to  the  character  of  the  deceased,  and 
- 12  it  is  proper  that  I  should  say  to  you  that  it  is  as*much  a  crime 
to  kill  the  lowest  and  most  degraded  person,  as  the  highest  and 
most  respectable.  They  are  all  alike  under  the  protection  of  the 
law.  Yet  in  cases  of  death  in  mutual  combat,  if  the  character  of 
the  deceased  was  known  to  the  slayer  to  be  that  of  a  dangerous, 
fighting  person,  it  is  a  proper  element  to  be  considered  in  estima- 
ting the  reasonableness  of  the  slayer's  apprehensions  of  danger. 
But  for  no  purpose  whatever,  can  you  consider  the  character  of  the 
deceased  for  chastity.  The  character  of  the  defendant  has  been 
placed  before  you,  and  it  is  a  proper  circumstance  to  be  remembered 
in  the  consideration  of  the  evidence.  The  purpose  and  value  of 
testimou}-  to  character  are  well  stated  by  Chief  Justice  Shaw,  of 
Massachusetts,  and  I  will  read  you  what  he  sa3's  : 

''There  is"  he  says,  ''one  other  point  remaining  to  which  it 
is  necessary  to  ask  your  attention  ;  and  that  is  the  evidence  of 
character.  There  are  cases  of  circumstantial  evidence,  where  the 
testimony  adduced  for  and  against  the  prisoner  is  nearly  balanced. 
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in  which  a  good  character  may  be  very  important  to  a  man's  de- 
fense. A  stranger,  for  instance,  may  be  placed  under  circumstances 
tending  to  render  him  suspected  of  larceny  or  other  lesser  crime. 
He  may  show,  that  notwithstanding  these  suspicious  circumstances, 
he  is  esteemed  to  be  of  perfectly  good  character  for  honesty  in  the 
community  where  he  is  known,  and  that  may  be  sufficient  to  exon- 
erate him.  But  where  it  is  a  question  of  great  and  atrocious  crim- 
inality, the  commission  of  the  act  is  so  unusual,  so  out  ot  the  ordi- 
nary course  of  things  and  beyond  common  experience ;  it  is  so 
manifest  that  the  oflfense  if  perpetrated,  must  have  been  influenced 
by  motives  not  frequently  operating  upon  the  human  mind;  that 
evidence  of  character,  and  of  a  man's  habitual  conduct  under  com- 
mon circumstances  must  be  considered  far  inferior  to  what  it  is  in 
the  instance  of  accusation  of  a  lower  grade.  Against  facts 
strongly  proved  good  character  cannot  avail.  It  is  therefore  in 
smaller  offenses,  in  such  as  relate  to  the  actions  of  daily  and  com- 
mon life,  as  when  one  is  charged  with  pilfering  and  stealing,  that 
evidence  of  a  high  character  for  honesty  wail  satisfy  a  jury  that  the 
accused  is  not  likely  to  yield  to  so  slight  a  temptation.  In  such 
cases  where  the  evidence  is  doubtful,  proof  of  character  may  be 
given  with  good  effect.  But  still,  even  with  regard  to  the  higher 
crimes,  testimony  of  good  character,  though  of  less  avail,  is  com- 
petent evidence  to  the  jury,  and  a  species  of  evidence  which  the 
accused  has  a  right  to  offer.  But  it  behooves  one  charged  with  an 
atrocious  crime  like  this  of  murder,  to  prove  a  high  character,  and 
by  strong  evidence,  to  make  it  counterbalance  a  strong  amount  ot 
proof  on  the  part  of  the  prosecution." 

Something  has  been  said  by  counsel  as  to  the  action  of  a  for- 
mer jury  in  this  case ;  with  this  you  have  nothing  to  do.  You  must 
lay  all  such  matters  wholly  aside.  They  are  not  in  the  case  and 
you  are  not  to  be  influenced  in  the  least  degree  by  them.  You  are 
the  triers  of  the  issues  in  this  case,  and  you  are  to  decide  them  by 
the  light  of  your  judgments  and  not  by  the  opinion  of  a  jury  that 
has  preceded  you,  or  of  the  judges  that  set  the  verdict  of  that  jury 
aside — a  circumstance  that  has  been  alluded  to.  You  are  to  decide 
this  case  upon  the  evidence,  and  not  upon  outside  considerations. 

The  affirmative  of  the  issue,  presented  by  the  pleadings,  is 
with  the  state.  The  burden  of  proof  rests  upon  it.  You  must  be 
satisfied,  beyond  a  reasonable  doubt,  of  the  existence  of  every  es- 
sential element  constituting  either  murder  in  the  first  degree,  or 
murder  in  the  second  degree,  or  manslaughter,  *or  you  cannot  - . - 
convict.  You  must  be  satisfied  beyond  reasonable  doubt  that 
the  defendant  is  guilty  of  murder  in  the  first  degree,  or  murder  in 
the  second  degree,  or  manslaughter,  or  you  must  acquit.  This  ren- 
ders, it  proper  for  me  to  explain  the  meaning  of  the  phrase  reason- 
able doubt.  I  do  this  in  the  language  of  Judge  Thurman,  then  of 
the  supreme  court  of  this  state : 

"We  have  frequently"  says  he  "used  the  expression,  con- 
vinced beyond  a  *  reasonable  doubt.'  It  is  necessary  that  you  should 
understand  what  we  mean  by  the  expression,  a  reasonable  doubt. 
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A  reasonable  doubt  is  an  honest  uncertainty  existing  in  the  minds 
of  a  candid,  impartial,  diligent  jury  after  a  full  and  careful  consider- 
ation of  all  the  testimony  with  a  single  eye  to  the  ascertainment  of 
the  truth,  irrespective  of  the  consequences  of  their  finding.  It  is 
not  a  mere  speculative  doubt  voluntarily  excited  in  the  mind  in  or- 
der to  furnish  a  pretext  for  avoiding  the  rendition  of  a  disagreeable 
verdict.     Such  a  doubt  is  considered  by  the  law  as  merely  captious." 

I  will  also  read  from  the  charge  of  Chief  Justice  Shaw,  of 
Massachusetts,  on  this  subject,  in  the  Webster  case. 

*'Then,"  says  he,  "what  is  reasonable  doubt?  It  is  a  term 
often  used,  probably  pretty  well  understood,  but  not  easily  defined. 
It  is  not  mere  possible  doubt;  because  everything  relating  to  human 
affairs,  and  depending  upon  moral  evidence,  is  open  to  some  possi- 
ble or  imaginary  doubt.  It  is  that  state  of  the  case,  which,  alter 
the  entire  comparison  and  consideration  of  all  the  evidence,  leaves 
the  minds  of  jurors  in  that  condition  that  they  cannot  say  they  feel 
an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the 
charge.  The  burden  of  proof  is  upon  the  prosecution.  All  the 
presumptions  of  law  independent  of  evidence  are  in  favor  of  inno- 
cence ;  and  every  person  is  presumed  to  be  innocent,  until  he  is 
proved  guilty.  If  upon  such  proof  there  is  a  reasonable  doubt  re- 
maining, the  accused  is  entitled  to  the  benefit  of  it  by  an  acquittal. 
For  it  is  not  sufficient  to  establish  a  probability,  though  as  a  strong 
one  arising  from  the  doctrine  of  chances,  that  the  fact  charged  is 
more  likely  to  be  true  than  the  contrary  ;  but  the  evidence  must  es- 
tablish the  truth  of  the  fact  to  a  reasonable  and  moral  certainty ;  a 
certainty  that  convinces  and  directs  the  understanding  and  .satisfies 
the  reason  and  judgment  of  those  who  are  bound  to  act  conscien- 
tiously upon  it.  This  we  take  to  be  proof  beyond  reasonable  doubt ; 
because  if  the  law,  which  mostly  depends  upon  considerations  of  a 
moral  nature,  should  go  further  than  this,  and  require  absolute  cer- 
tainty, it  would  exclude  circumstantial  evidence  altogether.*' 

A  few  words  as  to  the  form  of  your  verdict  and  I  have  done. 
If  you  find  the  defendant  not  guilty,  you  will  say  :  We,  the  jury, 
find  the  defendant  not  guilty,  as  charged  in  the  indictment.  But  if 
you  find  him  guilty,  the  statute  requires  you  to  specify,  in  your  ver- 
dict, of  what  crime  you  find  him  guilty.  If  you  find  the  defendant 
guilty  of  murder  in  the  first  degree,  you  will  say :  We, 
the  jury,  find  the  defendant  guilty  of  murder  in  the 
first  degree,  as  charged  in  the  indictment.  If  you 
find  the  defendant  guilty  of  murder  in  the  second  degree, 
you  will  say :  We,  the  jury,  find  the  defendant  guilty  of  murder  in 
the  second  degree,  as  charged  in  the  indictment.  If  you  find  the 
defendant  guilty  of  manslaughter,  you  will  sa}' :  We,  the  jury,  find 
the  defendant  guilty  of  manslaughter,  as  charged  in  the  indictment. 
Gentlemen  : — You  have  solemnly  sworn  well  and  truly  to  try  the  is- 
sues between  the  state  and  this  defendant,  and  a  true*verdict  to  -  ._ 
give  according  to  the  law  and  the  evidence.  It  is  your  duty  to  try 
these  issues  well\  that  is,  patiently,  attentively,  deliberately.  It  is 
your  duty  to  \xy  them  truly ;  that  is,  with  a  single  eye  to  the  ascer- 
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taiiiment  of  the  truth,  uninfluenced  by  fear,  favor  or  affection. 
Yours  is  a  solemn  duty,  a  great  responsibility.  That  you  will  dis- 
charge it  faithfully  there  is  no  reason  to  doubt.  Take  the  case,  ex- 
amine it  carefully  and  impartially,  and  render  such  a  verdict  as  the 
law  and  the  evidence  require. 


[  *Logan  Common  Pleas  Court,  June  Term,  J  859.  20 

Wm.  Stokes  v.  The  County  Commissioners  of 
Logan  County. 

For  opinion  in  this  case,  see  2  Dec.   R.  688 ;  s.  c.  4  W.  L.  M.  690  ;  s.  c.  1  W 
L.  M.  448,  or  2  Dec.  R.  122. 


[  *Superior  Court  of  Cincinnati,  General  Term,  1859.]  SS 

O.  B.  Farrelly  &  Co.  v.  The  City  of  Cincinnati. 

For  opinion  in  this  case,  see  2  Disney,  516. 


[  ♦Superior  Court  of  Cincinnati,  General  Term,  1857.]  65 

Isabella  Moore  v.  Jacob  Steidel  et  al. 

For  opinion  in  this  case,  see  1  Disney,  281. 


[  *Superior  Court  of  Cincinnati,  Special  Term,  1859.]  8 1 

Gibson  &  Co.  v.  Ohio  Farina  Company. 

For  opinion  in  this  case,  see  2  Disney,  499. 
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97  *ASSIGNJI[ENT  TO  PREFER  CREDITORS. 

[Marion  Common  Pleas  Court,  May  Term,  1859.] 

George  Roberts  v.  Gordon  McWilliams  et  al. 

1.  Sureties,  as  well  as  creditors,  may,  in  good  faith  receive  reasonable  indem- 

nity from  a  failing  debtor,  in  contemplation  ot  insolvency,  without  thereby 
becoming  trustees  for  the  equal  benefit  of  all  creditors. 

2.  The  fact  that  there  are  cosureties,  joint  and  several,  not  uniting  in  receiv- 

ing the  indemnity,  does  not  change  the  result. 

3.  The  interest  of  a  mortgage  is  '*  property,"  because  it  is  the  subject  of  val- 

uable ownership,  and  sale.  It  is,  by  the  common  law,  a  chose  in  action, 
or  chattel  interest,  or,  as  denominated  in  civil  law, "  incorporeal  property." 
It  may  be  held  in  severalty,  joint- tenancy,  or  in  common. 

4.  A  mortgage,  joint  in  form,  to  two  creditors,  to  secure  equally  the  several 

debts  of  each,  is,  in  legal  effect,  several,  and  not  joint,  because  the  inter- 
est secured  is  several.  Its  construction  being  a  question  of  intent,  the 
ordinary  legal  effect  of  a  joint  grant,  is  modified  by  the  several  interest 
of  the  grantees.  Bach  mortgagee  holds  a  several  entirety,  in  the  incorpo- 
real chattel  interest,  neither  one  in  trust  for  the  other.  Upon  this  point, 
Branuon  v.  Brannon,  3  Weekly  Law  Gaz.,  267,  considered. 

5.  Such  mortgage,  made  in  contemplation  of  insolvency,  with  the  design  to 

prefer  the  secured  creditors,  is  not  within  the  statute  relative  to  assign- 
ments to  trustees.     (Swan,  468;  3  Curwen,  2239.) 

(J.  A  conveyance,  by  one  instrument,  of  one  specific  chattel  to  one  creditor, 
another  to  a  second,  and  still  another  to  a  third,  though  giving  more  val- 
uable security,  and  thus  a  preference  to  one,  over  either  of  the  other  se- 
cured creditors,  is  not  within  the  statute  relative  to  assignments. 

7.  An  absolute  sale  to  a  creditor,  in  payment  of  his  debt,  made  in  contempla- 
tion of  insolvency,  with  a  design  to  prefer  him,  if  also  fraudulent,  within 
the  second  section  of  the  statute  of  frauds,  is,  in  Ohio,  under  the  statute 
relative  to  assignments,  an  assignment  in  trust  for  the  equal  benefit  of  all 
creditors. 

The  pleadings  and  proof  show  these  facts.  On  the  3d  of  Feb- 
ruary, 1859,  Gordon  McWilliams,  in  contemplation  of  insolvency 
and  with  the  design  to  prefer  and  indemnify  his  sureties,  Ebenezer 
Peters  and  Thomas  Search,  executed. to  them  a  mortgage  then 
duly  recorded,  by  which  he  did  ''bargain,  sell,  and  convey  unto  said 
Peters  and  Search,  their  heirs  and  assigns,  forever  the  following 
real  estate  in  Marion  county  Ohio  (described).  To  have  and  to  hold 
said  real  estate  to  them  the  said  Peters  and  Search,  their  heirs  and 
assigns  forever."  The  condition  of  defeasance  (its  language  a  little 
condensed)  reads  thus:  "Provided,  nevertheless,  and  these  pres- 
ents are  upon  this  condition,  that  wheregis  said  Gordon  McWilliams, 
as  principal  debtor,  and  Thomas  Search  and  one  John  McWilliams 
as  sureties,  on  the  10th  January,  1859,  executed  to  the  Marion  De- 
posit Bank  their  bill  of  exchange,  on  Irving  Bank,  New  York,  pay- 
able in  sixty  days  for  $1000;  and  on  the  4th  of  December,  1858, 
said  Gordon  McWilliams  as  principal  debtor,  and  John  McWilliams 
and  Ebenezer  Peters  executed  to  said  Marion  Deposit  Bank  their 
bill  of  exchange  at  sixty  days  on  Irving  Bank  New  York  for  $2000 , 
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which  bill  was  indorsed  before  due  to  the  Exchange  Bank  of  Colum- 
bus. And  on  *the  29tli  of  December,  1858,  said  Gordon  Mc-  gg 
Williams,  as  principal  debtor,  and  Thomas  Search  and  R.  Wil- 
son his  sureties,  executed  to  said  Marion  Deposit  Bank  their  bill  of 
exchange  at  sixty  days  on  Irving  Bank  New  York  for  $1800.  And 
heretofore  at  a  date  now  forgotten,  said  Gordon  McWilliams  as 
principal  debtor  and  Ebenezer  Peters  surety  executed  to  Willard 
Russell  their  promissory  note  for  $600,  at  one  year,  being  the  only 
note  held  by  said  Russell,  against  said  McWilliams  and  Peters.  And 
said  Gordon  McWilliams  has  executed  to  said  Search  his  promis- 
sory note,  payable  thirty  days  after  date,  at  the  Bank  of  Marion,  for 
$324.  Now  therefore,  if  said  Gordon  McWilliams  shall  pay  said 
several  claims  with  the  interest  thereon,  and  shall  save  said  Peters 
and  Search,  and  each  of  them  harmless  from  all  payments,  interest, 
cost,  damages  and  expenses,  by  reason  of  said  notes,  bills,  etc.,  then 
these  presents  to  become  void,  otherwise  remain  in  force.  In 
testimony,"  etc. 

At  the  same  time,  and  as  a  part  of  the  same  transaction,  Gor- 
don McWilliams  executed  to  Search  and  Peters  a  chattel  mortgage 
on  various  articles  of  personal  property,  including  sixty  acres  of 
wheat  in  the  ground,  to  secure  the  same  liabilities.  This  mortgage 
is  a  substantial  copy  ot  the  real  estate  mortgage,  but  contains  the 
following  addition  :  *'And  it  is  hereby  expressly  understood  by  the 
parties  hereto,  that  the  proceeds  of  said  sixty  acres  of  wheat  shall 
be  applied  to  the  satisfaction  of  said  claim  held  by  said  Russell." 

This  mortgage  was  filed  February  4,  1859,  with  the  recorder  of 
the  county  whose  oflBce  was  in  the  township  where  the  parties  re- 
sided.    (44  Stat.  61 ;  Swan  315,  sec.  8.) 

The  mortgage  debts  remain  unpaid.  Neither  Peters  nor  Search 
have  taken  possession  of  any  of  the  property. 

At  the  same  time  Gordon  McWilliams  sold  the  residue  of  his 
visible  personal  property  to  James  McWilliams,  for  $920,  in  consid- 
eration of  which,  said  James,  in  writing,  assumed  to  pay  one  debt  of 
said  Gordon,  for  $425,  on  which  said  James  was  surety,  an  iinascer- 
iained  balance  due  from  said  Gordon  McWilliams  to  said  James, 
and  "if  the  money  held  out,"  a  note  of  said  Gordon  to  Rebecca 
Williams  of  $220,  on  which  James  was  not  surety,  and  **to  deliver 
the  balance,  if  any,  lo  Peters  &  Search,"  for  their  indemnity  as 
sureties.  The  balance,  afterwards  ascertained  to  be  due  James 
McWilliams,  was  so  much,  that  nothing  was  left  for  Peters  & 
Search. 

The  mortgages  are  no  more  than  sufl&cient  indemnity  to  Peters 
&  Search. 

The  plaintiff,  who  is  a  general  creditor  of  Gordon  McWilliams, 
seeks  to  charge  Peters  &  Search  and  James  McWilliams  as  trustees 
for  the  equal  benefit  of  all  the  creditors.  No  objection  is  made  as 
to  joinder  of  defendants. 

J.  H.  &  H.  C.  Godman,  for  Peters  &  Search,  cited  8  O.,  390 ;  1 
O.  S.,  45,  237 ;  20  O.,  540;  7  O.  S.,  359  ;  5  O.  S.,  222.  Bouv.  Law 
nDic;  4  Kent  292;  3  Blackst.  328 ;  2  Story   Eq.  sec,  960;  4  Kent, 
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159;  Rex  v.  St  Michael,  Doug.  640;  R.  V.  Edgiugtoa,  1  East,  R. 
288;  4  John's  R.,  41;  11  lb.,  524;  4  Conn.  R.,  235;  7  Mass.,  138; 
9  S.  and  R.,  302;  5  Harr.  and  Johns,  312;  2  Cow.,  195,  3  Pick., 
484;  2  Greenl.  R.,  132;  6  Conn.,  142;  20  Maine  R.,  Ill ;  2  Green, 
N.  J.  R.,  14;  Dickson  v.  Rawson,  5  O.  S.,  222 ;  2  Hilly'd  on  Mortg., 
167;  4  O.  S.,  602;  7  O.  S.,  359;  1  O.  S.,.45,  237;  4  lb.,  45;  20  O. 
540;  10.  S.,  243. 

The  mortgages  are  not  mutually  trustees  for  each  other.  The 
whole  mortgage  is  to  be  considered  in  construing  it  and  thesUbject  mat- 
ter. Chit.  Cont.,83,4;  Wilson  v.  Troup,  2  Cow.,  195;  Sumner  v.  Wil- 
^^  Hams,  8  Mass.,  *  214;  10  Mass.  379 ;  11  Mass.,  302;  11  Pick,  154 ;  4 
^^  Dallas,  345 ;  2  Shepley,  283  :  Doe  v.  Burt,  1  T.  R..  703;  2  Bing., 
522 ;  Robertson  v.  French,  4  East,  135  ;  4  Taunt.,  844 ;  1  Stark  R..53  ; 
Donnel  v.  Edmonds,  2  Pick.,  617 ;  Burnett  v.  Pratt,  22  Pick.,  556 ; 
Thayer  v.  Campbell,  9  Missouri,  280. 

If  two  persons  advance  money,  and  take  a  joint  mortgage  with- 
out words  to  be  equally  divided,  they  shall  each  take  a   proportion. 

2  Ves.,  258 ;  Petty  v.  Stynard,  1  Ch.  R..  31 ;  I  Eq.  Cas.  Abr.,    290  ; 

3  Ves.,  631  ;  I  Atk.,  467;  3  P.  Wms.,  158;  Edwards  v.  Fashion,  Pre. 
Chy.,  332 ;  1  Eq.  Cas.  Abr.,  292.  If  a  grant  or  covenant  be  in  terms 
/V7/«/ ^;//v»  yet  it  the  considerations  be  several,  the  interest  of  the 
grantees  is  several  and  not  joint.  This  must  be  so  in  Ohio  where 
joint  tenancy  never  existed.  22  Pick.,  556  ;  9  Mo.,  280;  Shirkley 
V.  Hannah,  3  Blackford.  403  ;  2  Pick.,  617  ;  Randale  v.  Phillips,  3 
Mason,  378  ;  Delong  v.  Hutcheson,  2  Randolph,  183;  1  Hill'rd  on 
Mortg.,  246,  section  61;  1  Chit.  PI..  10;  3  Bos.  and  P.  235  ;  Gould  v. 
Gould,  8  Cow.,  168 ;  6  Wend..  203  ;  Sharp  v.  ConkHng,  16  Vt..  355  ; 
6  J.  R.,  49;  1  Wend.,  228  ;  3  Fairf.,  65;  Thomas  v.  Pike,  4  Bibb, 
418. 

Payment  to  one  would  extinguish  his  title.  8  O.,  222  ;  10  lb., 
433 ;  4  Kent,  104;  1  Cow.,  122;  2  Mass.,  493;  4  W.  &  S.,  426 ;  2 
Harr  &  McHen.,  17  ;  3  lb.,  399;  18  J.  R.,  7;  5  Cow..  202  ;  5  Hill, 
272. 

It  is  equitable  to  prefer  creditors.     8  O..  390 ;  7  O.  S.,359. 

If  there  could  be  a  trust  between  joint  mortgagees,  it  is  a  mere 
incident  of  the  mortgage,  and  does  no*:  come  within  the  statute: 
1  O.  S.,  237 ;  4  O.  S.,  602.  No  trust  arises  because  no  estate  pas.sed 
to  mortgagees,  but  only  indemnity,  and  no  right  of  possession  ac- 
crues until  they  are  damnified  Each  holds  for  himself,  and  if  the 
property  is  sold,  can  only  receive  its  proceeds  so  far  as  he  has  paid 
debts. 

Ozias  Bowen.  for  plaintiff.  These  mortgages  are  assignments 
in  trust,  under  the  act  of  1853,  for  the  equal  benefit  of  all  the  cred- 
itors, because  Peters  holds  in  trust  for  Search,  and  Search  for  Peters, 
and  Search  and  Peters  hold  in  trust  for  their  cosureties  and  for  cred- 
itors. Wilson,  Russell,  Exchange  Hank  of  Columbus,  and  Marion 
Deposit  Bank,  can  all  enforce  the  tru.st  against  both  Search  and 
Peters:  Hall  v.  Jeffrey.  8  O.,  390;  Mitchell  v.  Gazzam,  12  O.,  315 
Bancroft  v.  Blizzard.  13  O.,  30;  Fassett  v.  Trabor,  20  O.,  540,  390 
Doremus  v.  O'Harra,  1  O.  S.,  45  ;  Atkinson  v.  Tomlimson,  1  O.   S 
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237 ;  Dickson  v.  Rawson,  5  O.  S.,  218  ;  Bagaley  v.  Waters,  7  O.  S., 
359;  Gaylord  v.  Cramer,  1  Handy,  369;  Bloom  v.  Noggle,  4  O.  S., 
45;  Harkrader  \ .  Leiby,  ib.,  602;  Brannon,  Assignee  of  Smith,  v. 
Brannon  etal.3  Weekly  Law  Gaz.,  260  (March  26,  1859).  This  case 
and  the  language  of  the  court  in  4  O.  S.,  513,  and  5  O.  S.,  222,  are 
in  point. 

John  J.  Williams,  John  C.  Johnston,  P.  Bunker,  for  James  Mc- 
Williams, cited  7  O.  S.,  363;  Wilcox  v.  Kellogg,  11  O.,  394  ;  Swift 
V.  Hallridge,  10  O.,  230,  and  other  cases  above  cited. 

Lawrence,  J. 

By  the  common  law  debtors  might  prefer  .favored  creditors, 
either  by  assignment  in  trust  in  good  faith,  or  otherwise.  This  rule 
is  modified  by  statute  of  March  4,  1853  (3  Curwen,  2239;  Swan,468), 
which  provides  **that  all  assignments  of  property  in  trust,  which 
shall  be  made  by  debtors  to  trustees  in  contemplation  of  insolvency, 
with  the  design  to  prefer  one  or  more  creditors,  to  the  exclusion  of 
others,  shall  be  held  to  inure  to  the  benefit  of  all  the  creditors,  in 
proportion  to  their  respective  demands,  and  such  trusts  shall  be 
subject  to  the  control  of  the  courts." 

*If  the  mortgages  to  Peters  and  Search  are  an  assignment  .^^ 
withinthe  statute,  such  result  must  lollow,  either  because  (giving 
the  mortgages  the  effect  of  several  and  separate  grants  to  each  mort- 
gagee) the  grantees  are  trustees  for  creditors  of  Gordon  McWilliams, 
or  for  cosureties  of  the  grantees ;  or  because  (as  the  liabilities  se- 
cured area// j^z//?ra/ liabilities  of  the  mortgagees  respectively,  and 
not  in  any  case  the  just  liability  of  both),  the  mortgages  convey  a  joint 
estate  in  pledge  4  O.  S.,  611  or,  perhaps,  more  technically  a  joint  in- 
terest, pledge,  or  right,  and  so  both  grantees  hold  in  trust  for  each, 
and  thus,  in  legal  effect  for  creditors  and  cosureties  of  each;  or  be- 
cause a  preference  is  secured  by  trust  in  favor  of  Willard  Russell. 

I.  Sureties  trustees  for  their  creditors. 

In  the  case  ot  Harkrader  v.  Leiby,  4  O.  S.,  613,  the  court  say: 
** When  any  valuable  interest  of  the  insolvent  debtor  is  transferred 
by  any  species  of  conveyance  binding  the  recipient,  either  expressly 
or  by  necessary  implication,  to  account  in  chancery  to  any  cred- 
itor of  the  assignor,  the  statute  enlarges  the  trust  and  makes  it 
enure  to  the  benefit  of  all  the  creditors,  and  distributes  the  fund  to 
all  in  proportion  to  their  respective  demands."  And  see  Dickinson 
V.  Rawson,  5  O.  S.,  222.  The  literal  effect  of  this  language  would 
be  to  bring  the  mortgages  in  this  case  within  the  statute.  Indeed, 
under  that  language  a  surety  could  not  take  an  indemnity  from  a 
failing  debtor,  because  he  could  be  required  as  a  trustee  * 'to  account 
in  chancery  to"  the  creditor  of  the  assignor.  2  Bouv.  Inst.,  75,  sec- 
tion 1422;  Ohio  Life  Ins.  Co.  v.  Ledyard,  8  Ala.  866;  Roberts  v. 
Colvin,  3  Gratt.,  358;  U.  S.  Bank  v.  Stewart,  4  Dana,  27:  Green  v. 
Dodge,  t?  O.,  80 :  5  O.  S.,  219-223. 

But  this  language  could  not  have  been  intended  in  that  un- 
limited sense,  for  it  has  been  held  that  sureties  may  take  indemni- 
ties without  being  trustees  for  all  creditors  under   the  statute.     At- 
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kinson  V.  Tomlinson,  1  O.  S.,  237;  Bagaley  v.  Waters,  7  O.  S.,  359; 
4  0.  S.,  602. 

The  true  construction  is,  perhaps,  more  accurately  stated  in 
Dickson  v.  Rawson,  5  O.  S.,  222,  which  holds  that  the  statute  con- 
trols **every  transfer  or  conveyance  of  property,  whether  by  mort- 
gage or  otherwise,  made  by  an  insolvent  debtor  in  view  of  his  in- 
solvency, to  be  held  by  the  person  taking  it  for  the  benefit  of  some 
one  or  more  of  the  creditors  of  the  debtor,  other  than  himself.  To 
bring  the  case  within  the  operation  of  the  statute,  the  conveyance 
must  be  in  trust,  and  the  person  receiving  the  property  thereby  con- 
stituted a  trustee,  for  some  one  or  more  ot  the  creditors  of  the  deb- 
tor, to  the  exclusion  of  others.  Whether  it  is  so  in  trust,  and  the 
assignee  or  grantee  such  trustee,  depends  upon  the  question  whether 
by  the  terms  of  the  instrument,  or  by  necessary  implication,  he  is 
liable  to  account  to  the  preferred  creditor  for  the  property  in  his 
hands,  and  for  the  manner  in  which  he  disposes  of  it." 

But  all  this  is  subject  to  the  qualification,  that  the  trustee  is 
one  who  is  acting  in  whole  or  in  part  for  creditors  without  a  personal 
interest  for  his  own  indemnity  in  the  whole  trust.  For  a  siitety  who 
receives  indemnity  *'is  liable  to  account  to  the  preferred  creditor 
for  the  property  in  his  hands  and  for  the  manner  in  which  he  dis- 
poses ot  it."  Yet  he  as  well  as  the  creditor,  may  secure  a  preference, 
by  judgment  lien,  by  purchase  absolute  in  payment  of  the  debt,  by 
mortgage,  by  assignment  of  reasonable  amount  of  property  to 
himself  in  trust  to  sell  and  account  to  the  debtor  for 
surplus  1  O.  S.,  240-243;  but  see  7  O.  S.,  369;  5  O.  S.,  224 ;  2  O., 
390 ;  and  by  purchase  in  consideration  of  pa^-ment  of  his  own 
,  ^ .  *claim  and  that  he  assume  other  debts.  1  O.  S.,  240, 243, 249 ; 
'"'  5  O.  S.,  222  ;  7  O.  S.,  361 ;  4  O.  S.,  b02.  In  all  such  cases, 
the  party  secured  must  act  soiely  for  the  purpose  of  securing  himself 
without  interposing  any  unnecessary  barrier  to  the  rights  of  others, 
or  the  statute  of  frauds  may  apply.  20  O.,  545,  389 ;  1  O.  S.,  243 ; 
6  O.  S  ,  620 ;  4  O.  S.,  610;  Burrill  on  Assignments,  chap.  32,  page 
398.  Hence,  if  a  creditor  or  surety  takes  security  to  himself,  by  a 
mortgage  in  form,  y^i  annexes  conditions  for  the  benefit  of  the 
debtor,  as  a  power  of  sale  in  the  mortgagor.  5  O.  S.,  1-134 ;  20  O., 
389;  or  perhaps,  if  he  takes  an  assignment,  1  O.  S.,  243;  or  mort- 
gage, 4  O.  S.,  608  ;  20  O.,  389-545,  o{  more  chattels  than  are  reason- 
ably necessary.  Burrill  on  Assignments,  226-247,  thereby  inter- 
posing barriers  to  the  rights  of  others,  or  interposes  trusts  for  the 
benefit  of  others,  5  O.  S.,  218;  1  Handy,  369;  4  O.  S.,  602.  in  all 
such  cases  the  security  loses  its  character  as  such,  and  being  indi- 
visible 4  O.  S.,  613;  6  O.  S.,  615;  it  is  deemed  an  assignment  in 
trust  for  all  creditors  within  the  statute.  4  O.  S.,  608;  Burrill  on 
Assignments,  31-5.  In  all  such  cases  of  transfer  to  the  creditor,  he 
occupies  the  position  of  preferred  creditor  and  trustee  for  others. 
If  the  transfer  is  to  the  surety,  he  becomes  trustee  and  his  creditor 
becomes  the  preferred  creditor  of  the  statute.  The  result  would 
seem  to  be  that  a  surety  may  do  whatever  is  reasonably  necessary 
to  obtain  indemnity  in  any  form,  to  himself,  if  that  is  his  primary 


Digitized  by 


Google 


WEEKLY  LAW  GAZETTE.  157 

Roberts  v.  McWillims  et  al.  Vol.  IV. 

and  sole  design,  though  the  unavoidable  legal  eflfect  may  be  to 
create  in  him  a  trust  which  the  creditor  to  whom  he  is  surety  may 
inforce,  and  as  to  which,  the  assignor  and  creditor  can  require  him 
to  account.  While  he  may  take  indemnities  to  himself,  he  cannot 
take  them  through  a  trustee,  for  though  the  statute  only  applies  to 
assignments  "with  the  design  to  prefer  one  or  more  creditors,"  yet 
a  trust  in  a  third  person  designed  to  indemnify  a  surety,  has  the 
legal  eflfect  to  create  a  trust  for  the  creditor,  5  O.  S. ,  223.  Such  re- 
sulting trust  may  exist  in  the  surety,  if  made  solely  for  his  indem- 
nity, but  may  not  exist  in  a  third  person. 

These  mortgages,  therefore,  are  not  within  the  statute,  simply 
because  the  creditors  to  whom  the  assignees  are  sureties,  may  re- 
quire them  to  * 'account  for  the  property  in  their  hands,  and  for  the 
manner  in  which  they  dispose  of  it." 

IL     One  of  two  joint  and  several  co- sureties  receiving  indemnity. 

Nor  does  an  assignment  come  within  the  statute,  simply  because ^ 
a  debtor,  in  contemplation  of  insolvency,  with  the  design  to  prefer 
his  surety,  grants  property  by  way  of  indemnity,  to  one  of  several 
co-sureties.  The  statute  could  only  apply  to  such  case  either  be- 
cause the  surety  receiving  the  indemnity  is  a  trustee  for  his  cosurety, 
or  for  the  creditor,  or  both,  as  he  undoubtedly  is. 

1.  7  rust  by  one  surety  for  co-surety.  Neither  the  language  of 
the  statute,  nor  its  reasoyi  and  spirit,  nor  the  adjudicated  cases,  make 
it  apply  to  such  trusts,  where  the  trustee  is  personally  interested  for 
his  own  indemnity  in  the  whole  trust. 

I  have  already  shown  above,  that  the  language  of  this  statute 
also  shows,  that  the  term  ''trustees''  in  it  means  those,  who,  as  to  all 
or  so7ne  part  of  the  trust,  sustain  no  other  be^ieficial  relation  than 
that  of  trustees,  and  not  those,  who,  b}'-  taking  reasonable  indem- 
nity to  save  themselves,  are  ujiavoidably  made  trustees  b}'  operation 
of  law,  for  the  secured  creditor.  A  surety,  in  taking  indemnity, 
acts  for  himself,  primarily,  and  so  is  not  a  trustee.  A  trustee,  with- 
in the  statute,  is  one  who  holds  property  for  the  sole  benefit  of 
another,  and  not  one  who  is  personally  benefited  or  indemnified  to 
*the  extent  of  the  whole  value  of  the  trust.  A  trustee  is  one  .-.g 
having  a  cestui  que  trust,  or  beneficiary  other  than  himself:  2 
Bouv.  Inst.,  321 ;  Bouv.  Die. 

Thus  in  7  O.  S.,  869,  it  is  said  of  the  cases  adjudged,  in  which 
assignments  come  within  the  statute,  "in  each  of  them  it  will  be 
found  that  the  assignee  held  the  property  as  mortgagee  or  otherwise, 
in  part  at  least,  merely  to  secure  other  creditors  besides  himself." 
A  surety,  therefore,  who  takes  reasonable  indemnity  to  himself,  is 
not  a  trustee  within  the  statute,  and  so  it  cannot  apply.  The  stat- 
ute requires  (1)  an  assignment  in  trust,  (2)  to  trustee,  (8)  in  con- 
templation of  insolvency,  (4)  and  design  toprefer  oneor  more  credit- 
ors. These  must  all  unite,  and  if  anyone  is  wanting,  the  statute 
does  not  apply. 

It  follows  therefore,  that  the  surety  receiving  the  indemnity,  is 
not  a  trustee  within  the  statute  merely  because  the  co  surety  can  re- 
quire him  to  account.     The  co-surety  is  not  a  creditor  before  pay- 
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inent,  and  the  statutes  ouly  applies,  in  cases  where  creditors  can  re- 
quire an  assignee,  holding  for  no  purpose  of  indemnity  to  himself, 
to  account.  The  co-surety  is  not  such  a  creditor,  nor  is  the  surety 
having  indemnity  such  assignee.  The  terms  surety  and  creditor  are 
not  convertible.  Assignments  under  the  statute  "enure  to  the  bene- 
fit of  all  the  creditors.*'  Sureties  cannot  receive  money  of  the 
assignee  and  hence  are  not  creditors.  The  expression  "all  the 
creditors,"  in  the  statute  includes  every  class  embraced,  in  the  pre- 
vious expression  "one  or  more  creditors."  The  evil  aimed  at  by 
the  statute,  was  a  preference  to  creditors  by  assignment  to  trustees 
which  the  moral  sense  of  the  commercial  world  condemned,  and 
not  prefeience  to  sureties,  which  commercial  ethics  enjoins  gener- 
ally as  a  duty.  The  statute  applies  to  assignments  to  trustees  for 
the  benefit  of  sureties,  not  because  the  design  to  prefer  them,  is  the 
* 'design"  to  prefer  fr^df//<7r^  mentioned  in  the  statute  but  because 
the  law  will  not  separate  the  design  in  behalf  of  the  surety,  from 
the  legal  effect  which  makes  the  design  in  favor  of  the  surety,  a 
design  in  favor  of  the  secured  creditor.  5  O.  S.,  223.  But  when 
such  design  by  legal  effect  does  exist  to  prefer  a  creditor,  the  surety 
may  nevertheless  receive  indemnity  to  himself,  for  then  he  is  not  a 
trustee  within  the  statute. 

If  one  surety  could  not  take  indemnity  to  himself  without  unit- 
ing a  co-surety  in  the  transfer,  the  result  must  often  be  to  deny  in- 
demnity at  all.  The  co-surety  may  be  absent,  unable  or  unwilling 
to  assume  the  duties  required  by  the  indemnity.  He  may  be  unfit 
for  its  management,  or  unsafe  because  irresponsible,  or  reckless,  or 
adversely  interested,  and  thiis  desire  to  prevent  indemnity  to  surety. 
The  statute  was  not  designed,  as  all  the  cases  show,  to  prevent  in- 
demnity to  anv  surety;  4  O.  S.,  609,  610;  5  O.  S.,  222;  7  O.  S., 
364;  1  O.  S.,  242.  In  Bagaley  v.  Waters,  7  O.  S.,  360,  indemnity 
was  received  by  one  of  two  co-sureties  without  objection. 

2.  Trust  by  surety  for  creditor.  I  have  already  shown  above 
that  reasonable  indemnity  to  a  surety  himself,  although  he  is  thereby 
liable  to  account  to  the  creditor,  is  not  within  the  statute.  The 
existence  of  a  co-surety  adds  nothing  to  the  rights  of  the  creditor, 
does  not  change  the  nature  of  the  trust,  and  so  cannot  make  the 
statute  apply. 

3.  Conveyance  by  one  histrtiment  joint  i7i  form,  to  two  creditors 
to  secure  several  claims  oj  each,  but  7iot  joint  claim  of  both. 

The  mortgages  in  this  case  have  the  same  legal  effect 
as  if  made  to  all  the  secured  creditors,  5  O.  S.,  223,  they 
are  joint  in  form,  and  if  so  in  legal  effect,  they  are 
wathin  the  statute,  for  the  grantees  jointly,  would  then 
103  *^^^^  "^  trust  for  each,  with  survivorship,  and  the  test,  is,  has 
the  mortgagee  or  can  he  by  possibility  have,  any  interest  in 
trust  not  for  himself,  but  another  creditor  ?  Whether  a  mortgage 
creates  an  estate,  a  pledge,  a  security  a  chattle  interest — whether 
there  be  seizin  or  not,  is  not  material,  since  it  creates  a  valuable 
right  that  may  be  a  trust  within  the  statute.  The  statutes  relate  to 
'^assignments  of  property."     The  interest  of  a  mortgage  is  "pro- 
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perty,"  within  the  statute.  It  is  incorporeal  and  intangible — in  the 
expectancy,  but  like  any  chattel  interest,  it  may  be  held  in  .sev- 
eralty, jointly:  or  in  common.  When  I  say  a  mortgagee  holds  in 
severalty,  etc.,  it  is  not  to  be  understood  that  he  holds  such  an 
estate  in  the  mortgaged  properly,  but  that  the  interest  created  in 
him  by  the  mortgage  is  thus  held. 

A  morigage  trtist  can  be  expressed  in  such  terms  as  to  chattels 
and  realty,  that  the  tenants  in  common  would  hold  each  an  undivid- 
ed half  for  himself  and  for  the  concurrent  or  subsequent  security  of 
the  co-tenant,  and  such  trust  would  be  within  the  statute,  while  a 
joint  tenancy  for  the  security  of  the  several  claims  of  two  creditors, 
would  necessarily  create  reciprocal  trustees ;  because  joint  tenants 
hold  per  my  et  per  tout,  while  tenants  in  common  are  seized  at  law 
per  my  but  not  per  tout,  though  trusts  may  be  attached  to  such 
seizin;  2  Kent,  3ol;  4  ib.,  3<i6;  8  Walker  Am.  L.,  305. 

In  Ohio  there  can  be  no  joint  tenancy  of  realty — at  least  it  is 
not  created  by  terms  which  would  create  it  at  common  law.  22 
Pick.,  557;  7  Mass.,  131.  But  it  may  be  conceded  that  the  interest 
of  a  mortgagee  is  a  chattel,  and  susceptible  of  joint  tenancy,  and 
then  the  questions  to  be  decided  are — Do  these  mortgages  create  joint- 
tenancies  ?  Do  they  create  tenancies  in  severalty  or  in  common,  in 
which  either  grantte  holds  any  interest  for  the  other,  or  only  each 
an  interest  (whole  undivided  half,  proportionate  to  debts  secured) 
lor  or  himself?  Gould.  PI.,  ch.  4,  sec.  53,  60;  2  Blackst.,  ch.  12. 
If  a  joint  tenancy  is  created,  both  hold  all  in  trust  for  each,  because 
*'a  joint  tenant,  in  respect  of  his  companion,  is  seized  of  the  whole," 
4  Kent.  359,  Gould  PI.,  ch.  4,  sec.  5^J,  and  survivorship  would  vest 
an  exclusive  title  in  the  survivor  who  would  then,  of  necessity,  hold 
in  trust  for  the  secured  debts  of  the  deceased. 

1.  Joint  tenancy,  and  so  within  the  statute.  Do  the  mortgages, 
in  this  case,  by  reason  of  the  joint  form  of  the  grant,  create  a  joint 
tenancy  ?  The  general  rule  of  the  old  common  law  was,  that  a  joint 
grant  with  unity  of  time,  title,  interest,  and  possession,  created  a 
joint  tenancy ;  but  the  modern  doctrine  is,  that  a  joint  grant  gen- 
erally creates  an  equal  tenancy  in  common.  This  may  be  changed 
by  other  controlling  terms  of  the  instrument.  4  Kent,  359,  368  ;  2 
ib.,  351,  Greenl.,  Cruise  Title,  18.  The  object  of  all  construction  is 
to  ascertain  the  intention  of  the  parties.  Chit.  Cont.,  75,  and  notes; 
Broom,  L.  M.,  249 ;  2  Blackst., ;  1  Bouv.  Inst.,  255.  The  inten- 
tion apparent  upon  the  mortgages  is  to  create  a  several,  and  not  a 
joint  interest,  in  the  grantees,  because  the  liabilities  secured  are  all 
several,  not  joint.  The  mortgages  being  mere  incidents  of  the  se- 
cured debts,  follow  their  several  character.  This  view  is  sound 
upon  principle  and  authority.  The  mortgages  are  joint  in  form ; 
but  if  so  construed,  their  object  is  defeated,  and  the  maxim  may 
well  be  applied,  "Beigne  faccendae  sunt,  interpretationes  propter 
simplicitatem  laicorem,  ut  res  majis  valeat  quam  pereat;  et  verba 
intentioni,    non  e  contra,   debent  inservire."     Broom  L.   M.,  238. 
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**  And  as  observed  by  Lord  Hale  the  judges  ought  to  be  curious  and 
jjj-  subtle,  to  invent  reasons  and  means  to  *make  acts  effectual 
according  to  the  just  intent  of  the  parties.  To  cavil  about  the 
propriety  of  words,  when  the  intent  of  the  parties  appears,  is  not 
commendable ;  the  judges  will  rather  apply  the  words  to  fulfil  the 
intent,  than  destroy  the  intent  by  reason  of  the  insufficiency  of  the 
words.*'  "If,  2  Parsons  Cont.,  17,  the  parties  to  the  mortgages  did 
not  intend  to  make  an  assignment  within  the  statute,  but  did  intend 
a  security,  and  as  that  would  be  defeated  if  the  mortgages  are  con- 
strued to  be  joint,  they  should  not  be  so  construed,  if  their  lan^  iiagc 
will  admit  of  any  other  construction."  Co.  Lit.,  42-183.  ** Where  one 
covenants  with,  or  otherwise  binds  himself  to,  two  or  more  persons 
jointly  and  severally,  if  it  appears  from  their  contract,  that  their  in- 
terest is  joint,  they  must  all  join  in  the  action.  For  when  the  interest 
of  the  covenantees  is  joint,  the  right  of  recovery  is  so.  But  upon  such 
a  covenant  (or  as  it  seems  even  on  one  that  it  is  joint  only),  if  it  ap- 
pears from  the  deed  that  the  interest  of  the  covenantees  is  several, 
they  may  sue  in  separate  actions."     Gould,  PI.  ch.,  4,  sec.  58-9. 

These  citations  with  those  quoted  in  argument  fully  support 
the  view,  that  where  there  is  a  several  grant  to  two,  with  a  conve- 
nant  to  both,  joint  in  form  as  to  the  .subject  matter  of  the  grant,  the 
covenant  is  in  legal  effect  several,  because  being  an  incident  of  the 
grant,  it  follows  its  condition.  And  so  the  condition  of  a  bond  (or 
mortgage)  may  control  the  mere  form  of  the  grant.  Chit.  Cont.,  78, 
note  q.  r.  This  principle  is  applicable  by  way  of  analogy  to  the 
present  ca.se.  In  Burnett  v.  Pratt,  22  Pick.,  556,  the  precise  ques- 
tion now  under  consideration  is  decided.  The  court  say,  "Where 
the  interests  of  the  covenantees  are  several,  the  covenant,  though  in 
form  joint  shall  be  construed  to  be  several.  It  is  very  clear  and 
well  settled  that  a  mortgage  given  to  two  or  more  persons  to  secure 
their  several  debts,  is  several  and  not  joint ;  that  each  mortgagee  has 
a  right  to  inforce  his  claim  under  the  mortgage  in  a  form  adapted 
to  the  case,  and,  of  course,  that  the  doctrine  of  survivorship  does 
not  apply.  If  the  debts  secured  are  equal  in  amount,  the  mort- 
gagees will  have  an  equal  interest  in  the  mortgaged  estate  and  in 
case  of  foreclosure  will  hold  it  in  equal  proportions.  But  if  the 
debts  are  unequal,  the  purparties  of  the  tenants  will  be  in  exact 
proportion  to  the  amounts  of  their  respective  debts."  And  see 
Donnels  v.  Edwards,  2  Peck,  618;  2  Story  Eq.,  .sec.  120() ;  2  Parsons 
on  Cont.,  ch.  1 ;  1  Milliard  on  Mort.,  ch.  11,  .sec.  60  ;  lb.,  ch.  33,  sec. 
24.  25 :  Thayer  v.  Campbell,  9  Mo.,  280;  Welford  Kq.  PI.,  412:  Ran- 
dall V.  Phillips,  3  Mason,  378  :  Sherley  v.  Hannah,  3  Blackf..  403  ; 
Belong  V.  Hutcheson,  2  Randolph,  183.  Such  joint  mortgage  is 
several  in  legal  effect,  and  has  the  same  legal  consequences  as  two 
.separate  mortgages,  executed  and  recorded  at  the  same  time.  The 
object  being  sectirity  to  the  creditor,  and  the  mortgage  being  con- 
strued most  strongly  against  the  grantor,  it  will  be  held  that  each 
grantee  takes  a  several  entirety  as  that  best  effects  the  object.  This 
view  is  strengthened  by  the  consideration  tliat  joint  tenancies  of 
chattels,  aside  from  partnerships,  are  not  favored. 
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The  case  of  Atkinson  v.  Tomlinson,  1  O.  S.,  237,  was  a  joint  as- 
signment to  two  sureties,  and  Hardrader  v.  Leiby,  4  O.  S.,  602,  was 
a  joint  mortgage  to  three  sureties  in  both  cases  probably  to  indem- 
nify against  several  liabilities,  and  certainly  in  Dickson  v.  Rawson, 
5  O.  S.,  220,  that  question  was  made,  and  deemed  immateiial.  It 
will  be  readily  conceded  that  Peters  and  Search,  by  taking  a  sepa- 
rate mortgage  to  each,  could  have  taken  indemnity,  and  the  objection 
that  it  was  taken  by  one  mortgage  rather  than  two,  is  more  tech- 
*nical  than  substantial.  In  a  joint  mortgage  to  two,  to  secure  . -._ 
the  several  debts  of  each,  each  holds  severally  for  his  own  in- 
demnity, and  his  interest  terminates  when  his  liability  ceases.  If 
his  liability  be  paid  he  could  not  be  required  to  execute  any  further 
trust.  1  Curwen  Stat.,  236,  ch.  109.  The  common  law  doctrine 
that  a  gift  or  grant  of  a  chattel  interest  to  two  or  more,  creates  a 
joint  tenancy,!  Kent,  350,  is  controlled  and  changed  by  the  principle, 
that  where  the  interest  is  j^v^ra/ the  covenant,  though  in  form  joint, 
shall  be  construed  several. 

2.     Interest  in  severalty  or  in  common. 

If  Peters  and  Search  had  each  taken  a  separate  mortgage,  ex- 
ecuted and  recorded  at  the  same  time,  each  would  have  taken  an 
entirety — would  have  held  in  severalty — so  that,  if  the  liabilities  of 
Peters  were  paid.  Search  could  resoh  to  the  whole  mortgaged  prop- 
erty for  his  indemnity.  A  mortgage  to  the  two  could  be  drawn  so 
as  to  accomplish  the  same  result — an  interest  in  severalty — an  en- 
tirety to  each  or  it  could  be  drawn  so  as  to  vest  equal  undivided 
moieties  in  common  in  each,  or  interests  in  common  proportioned 
to  the  liability  of  each.  So  by  separate  or  the  same  instrument, 
any  undivided  interest  could  have  been  granted,  the  same  to  both 
grantees,  leaving  in  the  grantor  unincumbered  interest.  It  would 
seem  to  follow  from  the  principles  staled,  that  each  grantee  of  a 
mortgage  to  two  joint  in  form,  to  secure  their  several  claims  takes 
in  severalty  an  entirety  and  that'after  foreclosure  they  would  hold 
as  tenants  in  common,  in  proportion  to  their  respective  mortgage 
claims,  the  liens  of  which  were  coequal.  The  case  of  Burnett  v. 
Pratt  leaves  it  doubtful  if  the  mortgagees  take  each  an  entirety  or 
as  tenant  in  common.  The  language  of  that  case  is  contradictory 
on  this  point,  since  it  declares  such  mortgage  *  *  several  and  not 
joint,"  and  also  declares  that  a  tenancy  in  common  is  created.  An 
estate  in  severalty  is  quite  different  from  a  tenancy  in  common.  If 
the  mortgagees  hold  in  severalty,  neither  one  woiild  hold  in  trust 
for  the  other,  and  such  mortgage  would  not  come  within  the  statute 
relative  to  assignments.  Each  would  hold  not  merely  one  entirety 
in  severalty,  for  the  creditors  he  represents  in  proportion  to  their 
respective  claims,  but  one  entirety  for  each  creditor,  so  that  the  one 
mortgage  would  have  the  legal  eflfect  of  separate  mortgages  for 
each  secured  claim.  But  if  the  mortgage  to  Peters  and  Search, 
could  create  in  them  a  tenancy  in  common,  each  holding  equal,  or 
unequal,  though  definite  interests,  each  would  hold  for  his  own  in- 
demnity, upon  the  principles  above  stated,  and  not  in  trust   for  the 
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Other.  The  pledge  is  an  incident  of  the  debt  and  attaches  to  it. 
The  pledge  to  each  would  attach  to  the  claims  secured  for  each,  if 
the  extent  of  the  security  should  be  ascertained  and  definite.  The 
'*  several  interest"  principle  of  Burnett  v.  Pratt,  would  in  such  case 
control  a  tenancy  in  common,  as  well  as  a  tenancy  in  form  joint, 
and  so  each  tenant  in  common  would  hold  for  himself  alone. 

IV.  The  mortgages  under  consideration  secure  one  note  paya- 
ble lo  Search  himself.  But  as  to  this,  Peters  is  not  a  trustee  of  any 
interest  for  Search.  It  falls  within  the  principle  already  stated  that 
a  mortgage  joint  in  form  to  two,  to  secure  their  several  debts,  is  in 
legal  effect  several.  In  Root  v.  Bancroft,  10  Mete,  47,  it  was  held 
that  a  mortgage  to  two,  to  secure  a  debt  of  one,  made  the  grantees 
tenants  in  common,  the  party  not  interested  holding  his  moiety,  as 
trustee  for  the  other.  But  that  cannot  affect  the  case  of  a  mort- 
gage to  secure  the  several  debts  of  both. 

The  view  I  have  taken  of  the  effect  of  mortgages  joint  in  form 
I  OB    ^^  secure  several   debts,   seems    to    me    well    sustained    *by 

authority,  though  apparently  in  conflict  with  a  point  suggested, 
rather  than  decided,  in  Brannon  v.  Brannon,  3  Weekly  Law  Gaz., 
260,  March  26,  1859.  That  was  on  a  mortgage  joint  and  several  in 
its  terms.  Spencer,  J.,  says,  **The  conveyance  is  made  to  four  in- 
dividuals to  hold  *  to  them  and  each  of  them'  (i.  e.,  jointly  and  sev- 
erally) to  secure  said  persons  individually,  and  as  firms  in  their 
liabilities,  etc.  Now  there  is  no  indebtedness  specified  in  this  in- 
strument in  which  all  the  parties  are  jointly  liable,  nor  in  which  they 
are  severally  liable ;  and  if  there  was,  or  such  indebtedness  might 
subsequently  have  arisen,  yet  the  paper  specified  was  neither  joint 
nor  several,  but  such  as  some  of  the  parties  were  liable  upon  as  in- 
dividuals, some  as  individuals  and  firms  jointly  and  some  as  firms 
jointly,  in  no  case  embracing  all." 

*'It  follows  that  so  far  as  the  conveyance  is  joint,  they  held  in 
trust  for  each  ;  and  so  far  as  it  was  several,  each  held  in  trust  for 
all — not  each  separately  until  his  single  debt  was  paid,  or  each  in 
proportion  only  to  his  single  debt,  but  all  jointly,  as  well  as  severally 
until  the  debts  of  each  and  all  were  paid  ;  so  that  should  the  debt 
of  any  one  be  paid  in  full,  his  interest  in  the  property  did  not  there- 
by cease,  but  he  still  continued  to  hold  as  trustee  for  the  others ; 
and  as  such  trustee,  he  would  be  held  to  an  account  by  the  others, 
or  by  the  mortgagor  himself.  This  brings  the  conveyance  within 
the  statute.     But  I  have  said  this  point  need  not  be  decided.*' 

If  that  case  was  in  point  and  the  question  suggested  had  been 
decided  directly  upon  principle  or  an  examination  of  the  books,  I 
would  have  yielded  my  own  convictions  to  the  authority  so  justly 
conceded  to  the  learning  and  ability  of  Judge  Spencer.  But  he  did 
not,  as  is  apparent,  intend  to  determine  the  point  suggested. 

V.  Preference  amongst  secured  creditors. 

The  mortgages  under  consideration  do  not  secure  an  equal 
pro  rata  distribution  to  the  secured  creditors.  By  the  chattel  mort- 
gage, it  is  provided  that  one  of  the  creditors  (Russell)  shall  have 
the  proceeds  of  60  acres  of  wheat.     An  assignment  is  not   within 
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the  statate,  merely  because  it  makes  a  preference  among  the  secured 
creditors.  It  is  competent,  either  by  the  same  or  separate  instru- 
ments, to  assign  absolutely  a  horse  to  one  creditor,  a  lot  of  goods 
to  another,  and  notes  to  a  third,  either  by  way  of  mortgage,  or  in 
payment  absolute.  All  the  adjudged  cases  show,  that  the  statute 
was  not  designed  to  prohibit  preferences  by  mortgage,  or  by  pay- 
ment. I£  this  may  be  done  by  separate  instruments,  the  same  legal 
e£fect  can  be  accomplished  by  one.  In  such  case,  nothing  is,  or  can 
be  held  by  one  person,  in  trust  for  another,  which  is  the  test  by 
which  the  trust  of  the  statute  is  decided. 

VI.     Preference  to  one  of  the  secured  creditors  with  surplus,  if 
any,  to  others  within  statute. 

In  this  case  the  realty  mortgage  covers  140  acres  of  land,  worth,  as  proved 
by  parol,  $7,000,  subject  to  prior  mortgage  of  $3,000,  leaving 

The  realty  mortgage  interest  worth — say $4,000 

The  chattel  mortgage  covers  wheat  in  ground  worth,  say  more  or  less 600 

Other  chattels 900 


Value  of  mortgage  security  estimated $5,500 

The  debts  secured 


FOR  search's  indemnity. 

Bill  to  deposit  bank 11,000 

"     1,800 

Search  himself. 124 

Estimate  contingency 40 

Total $2,964 

FOR   PETERS*  INDEMNITY. 

Bill  indorsed  to  Exchange  bank $2,000 

Debt  to  Russell 500 

Estimate  contingency 36 


Total $2,536 

Total  liabilities  secured $5,500 

Both  mongages  being  executed  at  the  same  time  as  part  of  the 
same  transaction,  have  the  legal  effect  of  one  mortgage  4  O.  S. 
514. 

*VIL  Absolute  sale  in  consider atimi  of  payment  to  thifd  -j.- 
persons, 

1.  Gordon  McWilliams  sold  chattels  to  James  McWilHams  in 
consideration  that  he  would  pay  enumerated  debts  of  said  Gordon, 
release  his  claim  on  said  Gordon,  amount  then  unsettled,  pay  an- 
other debt  of  said  Gordon  *'if  the  money  held  out,*'  and  residue  if 
any  to  Peters  and  Search  for  their  indemnity  as  sureties  of  said  Gor- 
don. This  is  not  an  assignment  within  the  statute  if  done  bona  fide. 
A  sale  of  chattels  in  contemplation  of  insolvency  in  consideration 
that  the  purchaser  pay  debts  of  the  vendor  to  third  persons  is  not 
within  the  statute.  7  O.  S. ,  3o9.  In  such  case  there  is  no  trust  to  be 
enforced  in  equity  for  creditors,  because  the  legal  title  in  or  right  of 
action  on  the  promise  is  in  the  creditor.  lb.,  366 ;  1  Swan  Pr.,  n.  20. 
This  is  not  changed  by  the  lact  that  the  right  of  action  depends  on 
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a  contingency.  5  O.,  56.  Nor  is  it  material  that  the  amount  to  be 
paid  the  creditor  is  uncertain  and  to  be  ascertained.  Weston  v. 
Baker,  12  J.  R.,  277,  nor  that  it  is  to  apply  on  a  larger  claim  due  from 
the  vendor  to  the  creditor.  lb.  It  is  true  there  is  no  trust  in  the 
vendee  which  the  vendor  can  enforce  in  equity  but  that  existed  with- 
out objection  in  Bagaley  v.  Waters.  7  O.  S.,  360.  It  is  not  a  trust 
to  the  creditor  as  the  statute  requires.     4  O.  S.,  613;  5  O.  S.,  222. 

If  the  sale  to  James  McWilliams  was  bona  fide,  and  not  within 
the  statute  of  frauds,  it  is  not  within  the  statute  relative  to  assign- 
ments. 

2.  Some  confusion  perhaps  exists  in  the  authorities  as  to 
whether  an  absolute  sale,  mortgage  or  assignment  to  a  creditor  in 
contemplation  of  insolvency  with  a  design  to  prefer  him,  if  also 
within  the  second  section  of  the  statute  ol  frauds  (vendor  and  ven- 
dee both  participating  in  the  fraud)  is  void  absolutely  as  to  general 
creditors,  or  is  by  the  statute  relative  to  assignments,  Swan  466,  3 
Curwen  2239,  converted  into  an  assignment  for  the  equal  benefit  of 
all  creditors.  20  O.,  389,  400.  545  ;  5  O.  S.,  224:  6  O.  S.,  616,  620, 
etc.;  1  O.  S.,  240-3 ;  4  O.  S.,  610. 

The  general  rule  is  that  a  creditor  who  levies  on  property  fraud- 
ulently sold  within  the  statute  of  frauds,  2  Gilliman  Ills.  78,  Burrill 
on  Associated  Ch.  52,  p.  542,  or  who  impeaches  it  in  chancery  for 
fraud  obtains  an  exclusive  preference.  6  O.  S.,  615.  Prior  to  the 
statute  relative  to  assignments,  fraudulent  assignments  were  abso- 
lutely void  as  to  creditors. 

Bu^  it  would  seem  that  the  doctrine  in  Ohio  is,  that  w^here  a 
sale,  mortgage,  or  assignment  to  a  creditor  is  within  the  second  sec- 
tion of  the  statute  of  frauds,  and  is  also  made  in  contemplation  of 
insolvency  with  the  design  to  prefer  such  creditor,  it  is  not  abso- 
lutely void  as  to  general  creditors,  but  it  is  within  the  statute  rela- 
tive to  assignments,  and  so  is  an  assignment  in  trust  for  the  equal 
benefit  of  all  creditors.  The  sale  being  void  as  to  general  creditors 
by  the  statute  of  frauds,  the  vendee  cannot  occupy  the  position  of 
a  purchaser,  and  as  by  the  same  statute  the  title  as  between  the 
parties  passes  to  the  vendee,  he  becomes  by  operation  of  the 
statute  relative  to  assignments,  a  trustee  for  the  equal  benefit  of  all 
creditors. 

Thus  in  Brown  v.  Webb,  20  O.,  389,  it  is  held  that  **  where  a 
debtor  in  contemplation  of  insolvency  executes  a  chattel  mortgage 
to  one  creditor  for  the  purpose  of  securing  such  creditor  in  prefer- 
ence to  others,  with  an  understanding  that  the  mortgagee  shall  sat- 
isfy his  claim  out  of  the  goods,  and  then  surrender  th<=^  residue  [a 
large  residue]  to  the  mortgagor,  [which  would  be  within  the  second 
108  ^^^^^^^  of  the  statute  of  frauds,  Burrill  298,]  the  *mortgage  will 

be  deemed  an  assignment  of  property  intrust,  and  the  mortgagee 
will  be  deemed  a  trustee,  holding  the  mortgaged  property  tor  the 
benefit  of  all  the  creditors  in  proportion  to  their  respective  demands." 
And  in  Dickson  v.  Rawson,  5  O.  S.,  224,  the  court  in  considering 
fraudulent  assignments  say  :  The  statute  [relative  to  assignments] 
it  is  true  does  not  avoid  the  conveyance,  but  it  nullifies  the  attempt 
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of  the  debtor  to  confine  its  benefits  to  a  part  only  of  his  creditors 
and  makes  it  more  to  the  benefit  of  all.  The  declaration  of  trust  is 
illegal,  and  the  statute  avoids  it  and  compels  the  assignees  to  become 
trustees  for  all  the  creditors  of  the  assignor. 

If  therefore  the  sale  to  James  Mc  Williams  being  in  contempla- 
tion of  insolvency,  with  a  design  to  prefer  him  and  other  creditors 
of  Gordon  McWilliams,  is  within  the  second  section  of  the  statute 
of  frauds,  he  holds  in  trust  for  the  equal  benefit  of  creditors.  The 
evidence  upon  that  subject  or  the  conclusion  thereon  need  not  here 
be  stated. 


*HUSBAND  AND  WIFE— EXECUTIONS.  109 

[Hamilton  Probate  Court,  1869.] 

J.  S.  Newton  v.  J.  P.Clarke. 

1.  The  act  of  February  28,  1846,  section  1,  relating  to  the  interest  of  husbauds 
in  the  wife's  estates,  merely  exempted  from  execution  for  the  husband's 
debts,  but  does  not  contravene  the  other  sections  giving  the  husband  a 
life  estate  as  tenant  by  the  curtesy,  and  if  the  husband  in  this  way  pos- 
sess a  homestead  he  cannot  exempt  other  personal  property  in  lieu 
thereof. 

*£.  Sections  2,  3  and  4,  of  the  above  mentioned  act,  relating  to  the  interests  of 
husbands  in  the  wife's  estate,  do  not  exempt  horses,  wagons,  and  crops 
taken  from  the  wife's  real  estate.  They  became  the  husband's  on  marri- 
age, and  not  being  choses  in  action  did  not  require  to  be  reduced  into 
possession,  and  were  subject  to  the  payment  of  his  debts. 

Prockedings  in  aid  ot  execution. 

It  appeared  in  testimony  that  with  certain  money  which  had 
belonged  to  his  wife  the  defendant,  had  purchased  farming  stock 
and  utensils,  horses  and  carriage,  etc.,  and  a  motion  was  made  to 
subject  a  portion  of  this  property  to  the  payment  of  the  execution. 

It  was  claimed  on  the  part  of  the  defense  that  the  property 
was  exempted  from  execution  by  virtue  of  an  act  in  relation  to  the 
interests  of  husbands  in  the  estates  of  their  wifes,  passed  28  Feb- 
uary,  1846 ;  or  if  not,  at  least  by  other  acts,  including  the  Homestead 
Law. 

Hilton,  J. 

The  common  law  doctrine  of  the  interests  of  the  husband  in 
the  estate  of  his  wife,  remains  in  tact  except  so  far  as  it  is  altered 
by  our  statutes,  and  that  these  statutes  must  be  construed  strictly. 
The  first  section  of  Ihe  act  referred  to,  exempts  from  execution 
for  the  husband's  debts  the  real  estate  of  the  wife.  But  this  does 
not  contravene  the  other  sections  of  the  law,  giving  the  husband  a 
life  estate  as  tenant,  by  *the  courtesy  in  the  wife's  property,  .  .^ 
but  merely  exempts  it  from  execution.  If,  therefore,  he  is 
possessed  in  this  way  of  a  homestead,  he  cannot  plead  other  sec- 
tions of  the  law  which  exempts  certain  personal  property  in  the  ab- 
sence of  the  homestead. 
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After  referring  to  the  eflFect  ol  the  second,  third  and  fourth 
sections  of  the  law,  the  court  proceeded  to  remark  that  it  appeared 
in  this  case  the  horses,  carriage,  wagon,  and  the  crop  taken  from 
the  real  estate,  were  not  strictly  exempted  by  this  law ;  but  that  on 
the  marriage  this  personal  property,  vested  in  the  husband  and 
was  subject  to  the  payment  of  his  debts ;  and  that  personal  prop- 
erty, other  than  choses-in-action,  was  not  required  to*  be  reduced 
to  possession  according  to  the  law  governing  choses-in-action  but 
vests  in  the  husband  at  once  by  virtue  of  the  marriage. 


1 1 3  ^AMERCEMENT  OF  SHERIFF. 

[Superior  Court  of  Cincinnati,  Special  Term,  May.  IS5J>.] 

Peter  Douglass  v.  Richard  Mather,    Late    Sheriff    of 
Hamilton  County. 

1.  As  a  general  rule,  no  officer  of  this  court  can  be  considered  in  default  for 

neglect  of  duty,  until  he  has  technically  refused  to  perform  what  he  may 
be  required  to  do  in  the  relation  he  sustains. 

2.  It  is  proper  for  a  party  to  demand  in  the  first  instance,  payment  of  moneys 

due  him,  and  which  may  have  been  collected  on  execution,  or  other  pro- 
cess, before  the  officer  can  be  amerced,  or  interest  be  claimed  for  with- 
holding it.  Nor  is  the  spirit  of  the  rule  changed  where  a  fund  already  in 
his  hands  is  directed  by  the  court  to  be  distributed.  Nevertheless,  an 
action  may  be  brought  before  an  actual  demand  is  made,  and  interest 
will  be  allowed  from  the  commencement  of  the  action. 

3.  But  there  may  be  cases,  where  it  would  be  obligatory  upon  the  fiduciary  to 

seek  out  the  party  entitled  to  receive  a  fund,  and  thus  relieve  himself  of 
the  trust.  He  cannot  retain  money  for  an  indefinite  time,  use  it  as  his 
own,  and  consider  himself  as  entitled  to  hold  it,  without  interest,  after 
his  term  of  office  has  expired,  merely  on  the  ground  that  no  demand  has 
been  made. 

Storer,  J. 

The  question  presented  upon  the  motion  before  us  in  this, 
shall  the  defendant  be  required  to  pay  interest  upon  a  sum  of  money 
now  in  his  hands,  and  which  has  been  heretofore  appropriated,  by 
a  decree  of  this  court,  to  the  plaintiff's  use  ? 

It  appears  by  the  testimony  in  the  cause  plaintiff  held  certain 
certificates  for  property  purchased  by  him  at  tax  sale,  the  amount 
of  which,  with  penalties  and  interest,  on  the  30th  of  October,  1857, 
was  $192.83.  The  tax  had  been  assessed  upon  land,  owned  by  the 
heirs  of  Moore,  which  had  been  subjected  to  sale  by  decree,  and  in 
order  to  give  the  buyer  an  unincumbered  title,  i)}^  sht- riff  was  ordered 
to  retain  from  the  purchase  money  and  pay  to  the  plaintiff  the  sum 
already  stated  to  be  his  due.  The  date  of  the  decree  is  October, 
1857. 

Shortly  afterwards  the  plaintiflF  called  upon  the  defendant,  pre- 
sented his  certificates  and  demanded  his  money,  when  he  was  in- 
formed the  defendant  had  in  his  hands  an  execution,  sent  fr^m 
Cuyahoga  county,  Ohio,  against  the  plaintiff,  and  his  duty  required 
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him  to  retain  so  much  of  the  fund  as  should  be  necessary  to  dis- 
charge it.  The  plaintiff  denied  thAt  he  was  the  person  named  in 
the  process,  and  it  seems,  by  mutual  consent,  the  writ  was  returned, 
and  inquiry  made  as  to  the  identity  of  the  party  against  whom  it  is- 
sued, the  money  for  the  time  being  remaining  with  the  defendant. 
In  a  few  weeks  another  writ  was  sent  to  the  defendant,  which  was 
placed  in  the  hands  of  his  deputy,  who  called  upon  the  plaintiff  to 
discharge  it,  when,  by  consent  of  the  oflScer,  the  plaintiff  gave  an 
order  upon  the  sheriff  to  deduct  the  damages  and  costs  from  the 
amount  in  his  hands. 

For  some  cause,  not  clearly  explained,  no  appropriation  was 
made,  and  the  execution  was  sent  back  the  second  time.  Early  in 
March,  1868,  another  *writ  came  into  the  sheriff's  hands,  upon  . . - 
which  one  of  his  deputies,  notwithstanding  the  order  already 
given  to  the  defendant,  levied  upon  the  plaintiff's  property,  who  was 
compelled  to  pay  the  amount  claimed  to  be  due,  still  denying,  as  he 
asserts,  his  liability  to  pay  it. 

The  plaintiff  now  demands  his  money  with  interest,  from  the 
time  it  was  received  by  the  defendant ;  his  claim  is  resisted  on  the 
ground  that  there  has  never  been  a  refusal  to  pay  it,  but  on  the 
contrary  repeated  requests  made  of  plaintiff  to  call  at  the  sheriffs 
office,  and  receive  the  amount. 

Upon  the  question  whether  any  such  requests  were  made,  the 
parties  themselves  are  directly  at  issue.  Both  have  testified;  the  one 
affirms,  the  other  denies.  Two  of  the  sheriffs  deputies  have  been 
examined,  who  state,  in  general  terms,  that  the  plaintiff  was  notified 
several  times  the  money  was  ready  for  him,  and  assured  it  would  be 
paid  on  demand. 

Upon  these  conflicting  statements,  we  must  determin*  the  rights 
of  the  parties. 

As  a  general  rule,  no  officer  of  this  court  can  be  considered  in 
default  for  a  neglect  ojf  duty  until  he  has  technically  refused  to  per- 
form what  he  may  be  required  to  do  in  the  relation  he  sustains. 
Whether  it  is  the  sheriff,  the  clerk,  or  the  attorney,  neither  is  delin- 
quent, unless  some  one  of  the  obligations  he  has  assumed  in  virtue 
of  the  office  he  holds,  is  unfulfilled.  Thus  it  is  proper  for  a  plaintiff 
to  demand  in  the  first  instance,  payment  of  monies  due  to  him,  and 
which  may  have  been  collected  on  execution,  or  other  process  before 
the  officer  can  be  amerced,  or  interest  be  claimed  for  withholding  it. 
Nor  is  the  spirit  of  the  rule  changed  where  a  fund  already  in  his 
hands  is  directed  by  the  court  to  be  distributed.  There  must  even 
here  be  evidence  of  positive  misconduct,  or  omission  of  duty,  before 
we  could  justly  hold  the  officer  shall  be  charged  with  anything  more 
than  the  amount  %ecreed  to  be  appropriated.  But  there  may  be 
cases  where  it  would  not  only  be  prudent,  but  obligatory  even  upon 
the  fiduciary  to  seek  out  the  creditor,  and  thus  relieve  himself  of  the 
trust.  He  certainly  ought  not  to  retain  it  for  an  indefinite  time,  use 
the  fund  as  his  own,  and  consider  himself  as  entitled  to  hold  it,  with- 
out interest,  after  his  term  of  office  hasexpired,  merely  on  the  ground 
that  no  demand  has  been  made.  It  is  our  duty  to  protect  the  officer 
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as  well  as  the  suitor,  both  are  entitled  to  our  aid,  but  each  must 
place  themselves  before  us  without  legal  blame,  when  they  ask  us  to 
interfere  on  their  behalf. 

It  is  evident  when  the  plaintiff  first  demanded  his  money,  the 
sheriff  could  not  have  retained  it,  to  satisfy  the  execution  then  in  his 
hands  against  the  plaintiff.  We  suppose  he  would  not  be  permitted 
to  apply  it  on  any  such  principles,  that  the  proceeds  of  one  writ 
when  one  party  is  plaintiff,  may  be  held  to  discharge  another,  where 
he  was  defendant,  if  both  were  in  the  officer*s  hands  at  the  same 
time. 

Until  it  was  ascertained  whether  the  plaintiff  was  the  real 
debtor,  there  seems  to  have  been  no  objection  raised  to  the  further 
retention  of  the  money.  When  the  order  was  finally  given  to  ap- 
ply it,  and  that  was  refused  ;  this  coupled  with  the  fact  of  the  levy 
and  subsequent  discharge  of  the  execution,  by  the  plaintiff,  estab- 
lish, in  our  opinion  such  a  state  of  things  as  we  may  well  regard  to 
be  equivalent  to  a  request  to  pay,  and  a  consequent  refusal  to  do  so. 

We  think  then,  that  interest  should  be  allowed  irom  the  15th 
day  of  March  1858,  until  the  present  time. 

The  last  execution,  it  is  proved,  was  received  by  the  sheriff,  on 
...  the  8th  ot  *March,  1858,  and  the  levy  and  satisfaction  were 
during  the  same  month.  It  is  also  admitted  the  refusal  to 
apply  the  lund  in  controversy  was  made  about  the  same  time. 

If  the  sheriff  had  paid  the  money  he  held  into  court,  we  might 
have  ordered  it  to  be  deposited  for  the  benefit  of  the  plaintiff,  and 
any  accruing  'nterest  would  have  been  added  to  the  principal  as  a 
matter  of  course.  This  step  would  have  saved  all  trouble,  and 
avoided  every  responsibility. 

Further,  if  it  had  been  shown,  the  sum  now  claimed  had  been 
deposited  by  the  officer,  to  the  credit  of  the  plaintiff,  or  specially 
held  for  his  use,  so  that  it  could  be  distinguished  from  the  private 
funds  of  the  recipient,  and  did  not,  therefore,  become  a  part  of  liis 
estate,  in  case  of  his  death,  we  might  hold  that  interest  could  not 
be  claimed.  But  such  is  not  the  fact.  We  find  the  sheriff  relier. 
only  upon  his  uniform  willingness  to  pay,  and  requires  a  special 
demand  to  be  made  before  he  is  chargeable  with  any  default,  with- 
out proving  the  fund  in  controversy  was  specially  set  apart  for  the 
plaintiff,  or  not  mingled  up  with  his  general  account. 

We  do  not  think  he  has  furnished  a  suflScient  excuse  to  forbid 
the  allowance  of  interest  for  the  period  we  have  indicated.  We 
have  stated  the  general  rule  to  be  that  interest  cannot  be  disputed 
until  a  demand  has  been  made ;  but  it  is  nevertheless  true,  an  action 
may  be  brought  before  an  actual  demand  is  made,  and  interest  will 
be  allowed  from  the  commencement  of  the  acticA. 

This  was  settled  in  Delo  v.  Birch,  3  Campbell,  347;  Brewster  v. 
Vanness,  18  Johns  121,  and  Dygert  v.  Crane,  1  Wendell,  534 ;  and 
the  principle  thus  governing  the  collection  of  money  on  execution, 
"a  fortiori,''  should  be  the  rule  when  the  money  has  been  already 
collected,  and  by  order  of  the  court  appropriated.  The  character 
of  the  officer  in  the  last  case,  partakes   not  only  of  that  of  sheriff, 
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but  of  receiver,  also,  and  it  may  be  doubted,  whether  he  can  protect 
himself  from  the  liability  to  pay  interest,  when  he  has  not  directly 
notified  the  party  entitled  to  receive  the  fund,  of  his  willingness  to 
pay  it. 

The  motion  will  therefore  be  sustained,  and  the  sheriff"  ordei-ed 
to  settle  the  account  upon  the  principle  we  have  indicated, 

W.  Van  Hamm,  for  plaintiff". 

W.  B.  Caldwell,  for  defendant. 


[Superior  Court  of  Cincinnati,  Special  Term,  1855.] 

Bronson  v.JMetcalf. 

For  opinion  in  this  case  see  1  Disney,  21. 


^STREET  ASSESSMENTS.  129 

[Superior  Court  of  Cincinnati,  Special  Term,  1869.] 

Reynolds  v.  Clearwater,  et  al. 

1.  The  action  of  municipal  agents  is  not  conclusive  in  cases  where  they  are 

empowered  to  levy  an  assessment. 

2.  A  court  has  power  to  supervise  the  acts  of  the  city  authorities,  after  they 

have  been  performed,  even  when  it  is  clear  the  court  might  have  enjoined 
them  from  the  commission  of  their  acts,  if  the  equitable  power  of  the 
court,  had  been  invoked  before  they  were  complete,  or  while  they  were 
threatened  to  be  done. 

3.  It  does  not  follow  that  the  omission  to  seek  a  restraining  order  is  a  waiver 

of  any  right  on  the  part  of  the  defend  nt  to  dispute  the  regularity  of  the 
course  pursued  by  the  agents  of  the  city. 

Storkr,  J. 

The  plaintiff  is  a  contractor,  under  an  agreement,  with  the  city 
of  Cincinnati,  to  repair  the  Harrison  road,  from  the  Brighton  House 
west  to  Riddle  street.  He  claims  to  have  performed  the  work,  and 
now  demands  from  the  defendant,  as  one  of  the  owners  of  the  land, 
bounding  on  the  road,  $268.41,  which  he  alleges  have  been  assessed 
by  ordinance,  as  is  required  bj'  the  city  charter. 

An  ordinance  was  passed  on  the  3d  of  July,  1867,  declaring 
that  the  Harrison  road  within  the  boundary  specified  "should  be 
repaired  with  bouldef  stone."  Afterwards  proposals  were  solicited 
by  the  board  of  city  commissioners  for  the  performance  of  the  work 
and  the  plaintiff  filed  his  bid,  which  was  accepted — the  city  coun- 
cil confirming  it.  A  contract  was  accordingly  entered  into  between 
the  plaintiff  and  the  city,  by  which  it  was  stipulated  he  was  to 
x^Q.€\\^ '^forty-five  cents  for  each  square  yard  of  the  road  repaired,'' 
This  sum  including  materials  and  workmanship. 
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When  the  work  was  completed,  as  is  usual  in  such  cases,  it  was 
accei)ted  by  one  of  the  city  commissioners,  and  an  ordinance  passed 
by  the  council,  ordering  an  assessment  to  be  made  upon  the  adjoin- 
ing lots  for  the  whole  amount  alleged  to  be  due,  each  foot  front  of 
the  property,  on  both  sides  of  the  road,  to  bear  its  share  of  the 
expense  pro  rata. 

The  estimate  and  assessment  wa3  afterwards  fixed  at  J1.04  and 
44-100  per  foot,  which,  when  charged  upon  the  defendant's  land, 
amounted  to  the  sum  now  sought  to  be  recovered. 

As  we  understand  the  case,  no  mode  of  repair,  other  than  the 
designation  of  boulder  stone,  was  named  in  the  ordinance  or  the 
contract.  To  what  extent  the  road  was  to  be  improved,  or  whether 
there  should  be  any  change  of  grade,  either  by  elevating  the  exist- 
ing surface,  or  depressing  it,  does  not  appear  to  have  been  deter- 
mined. A  simple  authority  is  given  to  repair,  without  any  check 
upon  the  expenditure  of  money,  or  any  limitation  prescribed  as  to 
the  extent  of  the  improvement  contemplated  to  be  made. 

130  *'^^^  "gilt  of  the  plaintiflF  to  recover,  is  resisted,  on  the 
ground  that  under  the  authority  granted  by  the  ordinance  no 
other  sum  could  be  made  a  charge  upon  the  property  owners,  than 
such  as  good  faith  and  the  conveyance  of  the  public  required  to  be 
expended  for  the  improvement  of  the  thoroughfare. 

It  appears  the  assessment  exceeded  $1,000  for  the  whole  work. 

A  number  of  witnesses  were  examined,  and  testified  the  whole 
expense  necessary  to  be  incurred,  ought  not  to  have  exceeded  fifty 
or  sixty  dollars,  at  the  farthest ;  among  these  were  a  member  of  the 
council,  who  voted  for  the  repairs,  and  the  largest  property  owners 
in  the  vicinity  of  the  road ;  their  testimony  going  even  to  the  fact, 
that  the  road  since  the  repairs,  is  in  no  better  condition  than  it  was 
before. 

After  the  passage  of  the  ordinance,  and  after  the  contract  was 
entered  into  with  the  plaintifiF,  the  city  engineer  and  one  of  the 
commissioners  concluded  it  was  necessary  to  incur  the  outlay  for 
what  they  believed  to  be  a  permanent  repair  of  the  road,  and  by 
their  advice,  the  mode  pursued  was  adopted  by  the  contractor. 

The  opinion  of  these  officers  is  not  sustained  by  the  testimony ; 
in  fact  so  great  is  the  preponderance  on  the  other  side,  that  the 
counsel  for  the  city  frankly  admit,  it  we  have  the  right  to  inquire 
at  all,  into  the  propriety  of  the  mode  pursued  in  making  the  repairs, 
there  cannot  be  a  recover>%  except  for  such  ratable  portion  of  the 
expense  justly  incurred,  for  what  was  really  necessary  to  be  done, 
under  the  ordinance. 

It  is  said  we  ought  not  to  interfere,  because  the  city  council 
have  adjudicated,  by  ordering  the  improvement  to  be  made,  and  ac- 
cepting it  after  the  work  was  done,  thereby  ratifying  the  acts  of  the 
city  officials,  as  well  as  those  of  the  plaintiff.  These  proceedings,  it 
is  supposed,  conclude  all  parties,  except  in  the  case  of  actual  fraud, 
or  where  fatal  defects  are  found  to  exist,  in  the  ordinance,  or  the 
mode  in  which  the  contract  is  claimed  to  have  been  performed. 
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The  question,  then  is  simply  this :  Can  we  supervise  the  acts  ot 
the  city  authorities  after  they  have  been  performed,  when  it  is  very 
dear  we  might  have  enjoined  them  for  the  commission  of  those  acts, 
if  our  equitable  power  had  been  invoked  before  they  were  complete, 
or  while  they  were  threatened  to  be  done  ? 

It  seems  to  us  the  preventive  process  of  the  court  could  not 
have  been  denied,  if  an  application  had  been  made,  upon  the  evi- 
dence now  adduced,  for  an  interference  at  any  time  during  the  prog- 
ress of  the  work,  as  it  is  clear  we  should  but  have  thereby  awarded 
a  clear  legal  right,  to  avoid  an  unjust  assessment,  and  saved  the 
landholder  from  a  burden  that  ought  not  to  have  been  borne. . 

Nor,  does  it  follow,  because  a  restraining  order  was  not  ob- 
tained, that  the  omission  to  seek  that  remedy  is  a  waiver  of  any 
right,  on  the  part  of  the  defendant,  to  dispute  the  regularity  of  the 
course  pursued  by  the  agents  of  the  city. 

If  the  city  was  plaintifiF,  and  sought  to  recover  for  the  repairs 
alleged  to  have  been  made,  the  reasonableness  of  the  charge  might 
well  be  the  subject  of  examination  and  decision  by  the  court.  The 
defendants  could  not,  then,  be  held  responsible  for  more  than  the 
actual  cost  incurred.  Nor  do  we  perceive  how  the  plaintiff  can 
stand  upon  better  ground  than  the  city.  He  derives  his  right  from 
the  contract  he  has  entered  into  with  a  municipal  body,  and  is 
bound  by  all  the  limitations  incident  to  it.  If,  then,  the  corpora- 
tion cannot  enforce  an  unjust  or  unlawful  claim  the  *assignee  or  .  ^ . 
contractor,  is  alike  concluded. 

We  must  hold  the  city  council  to  represent  the  property  own- 
ers, in  these  peculiar  contracts.  They  are  practically  the  agents  of 
those  who  are  to  be  affected  by  the  agreement  made  with  the  con- 
tractor and  it  is  their  duty  to  originate  no  improvement,  to  levy  no 
assessment,  nor  enter  into  any  stipulation  that  is  manifestly  inequi- 
table. 

No  agent  could  ordinarily  thus  create  such  a  liability  against 
his  principal,  as  it  would  evidently  be  an  excess  of  authority,  if  not 
a  direct  abuse  of  confidence.  There  must  in  such  a  case  be  a  signi- 
ficant ratification  of  the  act  done  before  a  liability  could  be  inferred. 

We  find  no  such  admission  here,  in  the  power  assumed  by  the 
city  and  her  oflBcers.  On  the  contrary,  there  is  no  intimation  from 
the  time  the  work  commenced,  until  it  was  finished,  that  the  de- 
fendant assented  to  the  reparation  of  the  road,  in  the  mode  alleged, 
though  it  is  in  proof  he  opposed  it,  regarding  it  as  unnecessary,  and 
so  far  as  it  would  charge  him  with  a  tax  to  pay  it,  as  unjust. 

We  cannot  then  permit  the  idea  to  be  entertained,  that  there  is 
no  supervision  over  the  official  acts  of  municipal  agents,  or  that 
their  action  is  conclusive  in  any  case,  where  they  are  empowered  to 
levy  an  assessment.  Such  a  doctrine,  would  leave  a  party,  injured 
by  gross  official  delinquency,  without  remedy.  In  every  ordinary 
case,  where  the  final  action  of  a  judicial  tribunal  is  had,  there  may 
be  a  supervision,  by  appeal,  or  writ  of  error,  but  in  the  case  before 
us  there  is  no  such  remedy ;  nor  would  the  ordinary  process  of 
certiorari  reach  the  point,  as  the  complaint  is  not  for  the  act   of  the 
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council,  but  of  the  agents  of  the  city,  in  exceeding  the  power  al- 
leged to  have  been  conferred  by  the  ordinance. 

In  a  case  like  the  present,  therefore,  there  must  be  some  mode 
by  which  relief  can  be  administered,  and  we  have  no  doubt  it  may 
well  be  given  by  our  decree. 

We  decide  the  defendant  is  liable  to  pay  his  ratable  portion 
of  $75,  to  be  assessed  upon  each  front  foot  of  his  land,  and  the 
city  must  be  charged  with  the  payment  of  the  residue. 

W.  T.  Forrest  for  plaintiff. 

R.  B.  Hayes  for  city. 

Ferguson  &  Long  for  Clearwater. 


CORPORATIONS. 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.J 

HORTSMAN  V.  RlX   ET   AL. 

A  plaintiff  having  obtained  a  judgment  ag=iinst  a  church  corporation  on  notes 
given  for  money  borrowed  to  erect  the  edifice,  cannot  maintain  an  action 
against  the  trustees  of  the  church  as  individually  liable  on  the  notes, 
which  would  give  two  judgments  on  the  same  contract  The  plaintiff's 
remedy  is  by  bill  in  equity,  averrinjjf  the  inability  of  the  corporations  to 
pay  the  debt,  and  asking  to  hold  liable  the  members  of  it  when  the  debt 
was  created.  An  amendment  to  the  petition  to  meet  the  case,  may  be 
allowed. 

The  plaintiff  charges  the  defendants,  who  are  trustees  of  St. 
Jacobus  church,  as  being  individually  liable  to  pay  certain  promis- 
sory notes  given  by  that  corporation,  for  moneys  borrowed  to  build 
their  church  edifice. 

It  is  admitted  a  judgment  has  already  been  rendered  upon  the 
notes  against  the  corporation,  and  it  is  contended  this  action  cannot 
therefore  be  maintained  against  the  defendants.  If  the  defendants 
can  be  held  liable  as  individuals,  we  are  satisfied  the  petition  must 
assume  another  form.  The  plaintiff  cannot  have  two  judgments 
upon  the  same  contract,  the  one  against  the  corporation,  and  the 
other  against  the  persons  composing  it.  The  notes  have  been  al- 
ready merged  in  the  judgment,  and  if  the  plaintiff  seeks  to  pursue 
the  defendant,  under  the  statutory  clause,  he  must  r^et  forth  the 
former  proceedings,  as  by  bill  in  equity,  aver  the  inability  of  the 
corporation  to  discharge  the  debt,  and  ask  that  the  members  who 
belonged  to  it,  w^hen  the  debt  was  created,  shall  be  held  liable. 

The  plaintiff  may  amend  his  petition  to  meet  the  case. 
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^ATTACHMENT.  132 

[Superior  Court  of  Cincinnati,  at  Chambers,  1859.] 

J.  R.  Morton  &  Co,  v.  R.  Sterrett. 

When  the  allegations  upon  which  an  attachment  is  issued,  as  that  defendant 
ia  al)out  to  dispose  of  his  property  with  intent,  etc.,  are  positiveljr  denied 
by  the  defendant's  answer,  the  denial  is  as  good  as  the  affirmation,  and, 
unless  further  testimony  is  given  by  plaintiff,  the  attachment  will  be  dis- 
missed 

Storer,  J. 

Judge  Storer,  in  this  case,  disposed  of  an  application  on  the 
part  of  the  defendant  to  dissolve  an  attachment. 

The  allegation  in  the  petition  of  the  plaintiff  (that  defendant 
was  about  to  dispose  of  his  property,  with  intent  to  place  it  beyond 
the  reach  of  his  creditors)  was  positively  denied  in  the  answer ;  and 
in  this  class  of  cases  the  court  always  considered  the  denial  equiva- 
lent to  the  affirmation,  and  held  that  the  party,  unless  he  introduced 
further  evidence  to  substantiate  his  statement,  was  not  entitled  to 
its  process.  The  testiinony  here  did  not  prove  any  positive  wrong, 
or  anything  like  a  fraud,  but  a  desire  on  the  part  of  defendant  to 
retain  his  property  in  his  possession.  None  of  the  witnesses  state 
that  there  was  anything  in  his  conversation  or  conduct  that  could 
lay  the  foundation  for  a  belief  that  any  course  was  intended  by  him 
by  which  the  creditors  would  be  deprived  of  the  benefit  of  the  prop- 
erty that  Mr.  S.  had  at  the  time.  Some  stress  had  been  laid  on  the 
fact  that  he  had  paid  off  his  brother,  but  if  this  was  done  in  good 
faith  he  had  a  legal  right  to  pay  off  any  of  his  creditors,  and  might 
have  supposed  his  brother  sustained  more  confidential  relations 
than  others.  Another  point  urged  was  that  he  did  not  make  an  as- 
signment. The  court  had  no  power  to  compel  him  to  do  so — no 
right  unless  something  like  a  trust  was  created  to  take^possession  of 
the  property  and  then  a  clear  case  must  be  made  out.  They  would, 
however,  advise  an  assignment  to  be  made. 

Mr.  Collins,  for  the  defendant  —That  has  been  done. 

Court — We  can  see  no  reason  for  sustaining  this  attachment. 
Creditors  are  not  always  the  coolest  men  when  their  rights  are  at 
stake,  but  indulge  views  and  suspicions  that  are  afterward  found  to 
be  incorrect.  They  feel  sensibly  their  loss,  and  draw,  perhaps, 
stronger  inferences  than  courts  afterward  would,  who  are  impartial 
between  the  parties.     The  attachment  is  dissolved. 

J.  G.  Gibbons,  for  plaintiflFs. 

Collins  &  Herron,  for  defendant. 
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145  [*Superior  Court  of  Cincinnati,  Special  Term,  1858.] 

MUELLAR   &  GrOGAN   V.    ISAAC    BATES  ET  AL. 
For  opinion  in  this  case,  see  2  Disney,  318. 


148  [*Superior  Court  of  Cincinnati,  Special  Term,  1857.] 

Parvin  V.  McBride,  Snow  et  al. 

For  opinion  in  this  case,  see  1  Disney,  666. 


153  [^Superior  Court  of  Cincinnati,  Special  Term,  1869.] 

The  Farmers*  College  v.  The  Executors  of  Chas. 

McMlCKEN,  Dec'd. 
For  opinion  in  this  case,  see  2  Disney,  495. 


155  [*3uperior  Court  of  Cincinnati,  Special  Term,  1867.] 

McCuLLOuGH  v.  Lewis. 

For  opinion  in  this  case,  see  1  Disney,  664. 

This  case  was  cited  in  Stoutenber^  v.  Frees,  2  Dec.  R.,  463,  s.  c.  3.     W.  L 
M.,  151, 152. 


1 6 1  [*Superior  Court  of  Cincinnati,  Special  Term,  1868.] 

Egan  v.  Lumsden. 

F'or  opinion  in  this  case,  see  2  Disney,  168. 

This  case  was  cited  in  Whitehead  v.  Post,  3  W.  L.  M.  196,  199,  s.  c.    2 
Dec.  R.,  468,  471.  

165  [^Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Wallace  v.  Executors  of  McMicken  et  al. 

For  opinion  in  this  case,  see  2  Disney,  664. 


1 69  [^Monroe  District  Court,  June  Term,  1869.] 

Ex  Parte  Philip  Wingard. 

For  opinion  in  this  case  see,  1  W.  L.  M.  453,  s.  c.    2  Dec.  R.,  126. 
This  case  is  cited  in  Knapp  v.  Thomas,  39  O.  S.,  377,  387. 
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[♦Superior  Court  of  Cincinnati,  Special  Term,  October,  1869.]        191 

Hezkkiah  Stitbs  V.  Wm.  Hobbs. 

For  opinion  in  this  case,  see  2  Disney,  571 


[*Meigs  District  Court,  April  Term,  1859.]  200 

H.  McCarty  V.  Lucia  Blake. 

For  opinion  in  this  case,  see  2  Dec.  R.,  155,  s.  c,  1  W.  L.  M.,  589. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  June.  1859.]  202 

Wm.  H.  Lape  V.  David  A.  Pabvin  et  al. 

For  opinion  in  this  case,  see  2  Disney,  560. 


*CONTEMPT  OF  COURT-HABEAS  CORPUS.  209 

[Hamilton  District  Court,  1859.] 

Ex  PARTE  French. 

Payment  of  money  collected  by  a  trustee  cannot  be  enforced  by  the  probate 
judge,  or  any  judge,  by  the  process  of  contempt  of  court,  which  is  in- 
tended afe  a  punishment,  and  not  as  a  remedy,  the  money  not  being  the 
identical  fund  collected  ;  as  a  specific  property  is  a  debt  for  which  ar- 
rest is,  except  in  cases  of  fraud,  forbidden  by  the  constitution. 

Gholson,  J. 

In  this  case,  the  petitioner,  L.  French,  alleged  that  in  a  pro- 
ceeding in  the  probate  court  at  the  suit  of  Stadler  &  Co..  he  (French) 
being  the  respondent  in  said  suit,  was  committed  as  for  a  contempt 
of  court,  in  not  complying  with  an  order  of  said  court,  to  pay  over 
(to  W.  S.  Brown)  a  sum  ot  money  received  by  him  as  assignee  and 
claiming  that  said  committal  was  illegal,  he  now  asks  to  be  dis- 
charged. 

Judge  Gholson  announced  the  opinion  of  the  court.  The 
court  find  in  the  papers  handed  up  that  a  sum  of  money  ($620)  was 
collected  by  the  trustee  (Mr.  French),  and  remained  in  his  hands  ; 
and  the  question  arising  is  whether  the  payment  of  that  amount  by 
the  trustee  can  be  enforced  by  the  process  of  contempt.  We  are 
unanimously  of  the  opinion  that  it  cannot — that  it  is  not  competent 
for  any  court  in  the  state  to  enforce  payment  in  that  way. 

In  the  first  place,  because  of  the  constitutional  provision  that 
protects  the  person  from  arrest  for  debt,  unless  in  cases  of  fraud,  and 
in  the  next  place  it  is  not  claimed  that  this  money  was  the  identical 
fund  collected.     This  order  of  the  probate  court  is  in  the  nature  of 
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a  demand  which  arises  from  a  past  transaction,  and  is  not  in  the 
nature  of  a  requisition  to  deliver  specific  property,  while  the  statute 
contemplates  onlj'  the  delivery  of  specific  property.  We  have  as- 
sumed the  power  to  exist  in  the  probate  judge  to  inquire  into  this 
matter  of  the  assignment,  but  he  had  no  right  to  use  the  particular 
process  that  had  been  used  in  this  case.  This  proceeding  by  con- 
tempt was  not  only  an  extraordinary  power,  but  was  in  the  nature 
of  a  punishment,  and  was  never  intended  as  a  remedy  to  accomplish 
'  the  purposes  of  the  suit.     The  court  cited  the  case  of  3rd  Hill,   662, 

Tlie  petitioner  was  accordingly  discharged. 

Oliver  Brown  &  P.  T.  Williams  for  petitioner. 

T.  J.  Gallagher  on  the  other  side. 


[*Superior  Court  of  Cincinnati,  General  Term,  November,  1869.]       257 

Israel  Marienthal  et  al.  v.  H.  J.  Amburgh  et  al. 

For  opinion  in  this  case,  see  2  Disney,  586. 


[♦Superior  Court  of  Cincinnati,  General  Term,  November,  1869.]     258 

John  Shillito  v.  James  Pullan  et  al. 

For  opinion  in  this  case,  see  2  Disney,  588. 


[♦Superior  Court  of  Cincinnati,  General  Term,  December,  1859.]       273 

Gerard  R.  Cheseldine  v.  Richard  Mathers. 

For  opinion  in  this  case,  see  2  Disney,  592. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  1869.]  289 

McCammon  and  Barker  v.  Prudence  Summons  et  al. 

For  opinion  in  this  case,  see  2  Disney,  696. 


[♦Superior  Court  of  Cincinnati,  General  Term,  December,  1859.]     293 

John  A.  Williams  v.  Daniel  H.  Mead. 

For  opinion  in  this  case,  see  2  Disney,  604. 


[♦Superior  Court  of  Cincinnati,  Special  Term,  December,  1869.]       32 1 

Harriet  E.  Campbell  v.  Ezekiel  McElevey  et  al. 

For  opinion  in  this  case,  see  2  Disney,  674. 
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♦STATUTES— QUO  WARRANTO.  337 

rHatnilton  District  Court,  1859.] 
Scott,  Carter,  Mai  Ion  and  Dickson,  J  J. 

State  of  Ohio  ex  rel.  B.  Robinson  v.  John  S.  Gano. 

1.  In  a  proceeding  in  quo  warranto,  commenced  in  proper  form,  under  the 

supplementary  act,  passed  March  18,  1839,  (Swan's  Statutes,  787),  the  court 
may  give  judgment  as  to  the  right  of  defendant  to  the  office  in  contro- 
versy, without  passing  upon  the  right  of  the  relator. 

2.  The  clause,  '*No  law  shall  be  revived  or  amended  unless  the  new  act  con- 

tain the  entire  act  revived  or  the  section  or  sections  amended ;  and  the 
section  or  sections  amended  shall  be  repealed,"  of  section  16  of  article  II 
of  the  constitution,  is  directory  alone,  to  the  legislature. 

3.  The  object  of  this  clause  is  to  enable  the  members  of  the  legislature  to 

act  advisedly  in  the  revival  and  amendment  of  laws ;  and  it  does  not  pro^ 
hibit  independent  legislation,  which  on  its  fece  develops  its  whole  pur- 
pose, even  though  such  legislation  changes  or  modifies  the  effect  and 
operation  of  preceding  statutes. 
.4.  The  fifth  section  of  the  act  commonly  called  the  police  act  (56  vol.  Stat. 
48)  is  constitutional. 

Dickson,  J. 

This  is  a  proceeding  upon  an  information  in  the  nature  of  a 
quo  warranto,  at  the  relation  of  Benjamin  Robinson  against  the  de- 
fendant, John  S.  Gano.  The  information,  in  substance,  sets  forth 
that  the  relator,  Benjamin  Robinson,  has  been  duly  appointed  and 
qualified  chief  of  police  of  the  city  of  Cincinnati ;  that  by  virtue  of 
that  office  he  is  the  ministerial  officer  of  the  police  court  of  said 
city,  and  that,  defendant,  John  S.  Gano,  has  intruded  himself  into 
this  latter  position,  and  thereby  virtually  into  the  office  of  chief 
police,  and  claims  to  hold  the  same  on  the  ground  that  he  is  the 
city  marshal.  The  relator  further  sets  forth  that  there  is  no  such 
office  as  city  marshal,  and  concludes,  in  substance,  with  the  prayer 
that  defendant  answer  by  what  authority  he  claims  to  hold  the  said 
office  of  marshal  or  to  be  the  ministerial  officer  of  the  police  court. 

To  this  information  the  defendant  files  two  pleas.  The  first  is 
a  denial  that  the  relator  is  chief  of  police  as  he  claims,  and  concludes 
to  the  country.  The  second  plea  alleges,  in  substance,  that  defend- 
ant has  been  duly  elected  and  qualified  city  marshal,  of  said  city, 
and  is  by  virtue  of  said  office  the  ministerial  officer  of  the  police 
court. 

To  this  second  plea,  the  plaintiff  at  the  relation  of  said  Robin- 
son files  a  demurrer. 

This  is  the  state  of  the  pleadings,  and  they  present,  on  the  de- 
murrer, the  question,  is  the  defendant,  John  S.  Gano,  legally  in  the 
exercise  of  the  powers  and  duties  of  city  marshal?  The  other 
question  is  admitted,  to-wit:  that  if  defendant  is  the  city  marshal, 
he  is  by  virtue  thereof  the  ministerial  officer  of  the  police  court. 
Is,  then,  the  defendant,  John  S.  Gano,  legally  city  marshal  ?     But, 

12    W.  L.  G. 


Digitized  by 


Google 


178  OHIO  DECISIONS. 

Vol.  IV.  ^  Hamilton  District  Court 


here  the  objection  is  raised  on  behalf  of  the  defendant,  that  under 
this  proceeding  an  inquiry  cannot  be  instituted  as  to  the  right  of 
defendant  until  the  right  of  the  relator  is  determined.  It  is  admit- 
338  ^^^  ^^^^  ^^  ^common  law,  issues  of  laware  to  be  determined  be- 
fore issues  of  fact,  but  it  is  claimed  that  this  is  a  case  of  double 
pleading,  involving  two  independent  issues,  the  one  as  to  the  right  of 
the  relator  as  raised  in  the  first  plea  ;  the  other  as  to  the  right  of  the 
defendant  as  raised  in  the  second  plea  and  put  in  issue  by  the  de- 
murrer ;  and  that  the  issue  as  to  the  right  of  the  relator  must  first 
be  determined.  In  support  of  this  claim  it  is  said  that  this  proceed- 
ing is  brought  under  the  supplementary  act  to  the  general  giio  war- 
ranto act ;  Swan's  Revised  Statute,  787  that  it  is,  at  the  instance 
of  a  private  individual,  without  leave  of  court  or  the  co-operation  of 
the  attorney  general  or  the  prosecuting  attorney  ;  that  this  is  there- 
fore in  the  nature  of  a  private  proceeding  for  personal  ends,  and 
that  true  policy  would  require  us  to  construe  the  statute  in  such  a 
manner  as  to  prohibit  any  private  individual  disturbing  a  person  in 
the  exercise  of  a  public  office,  until  he  \i2A  first  established  his  own 
right  to  the  same.  This  is  ingenious  and  plausible,  but  is*it  cor- 
rect ?  If  it  be  correct,  then  a  qiio  warranto  proceeding  commenced 
under  this  supplementary  act  is  not  a  proceeding  for  the  purpose  of 
determining  by  what  authority,  quo  warranto^  the  defendant  holds 
the  office  he  possesses,  but  it  is  primarily  and  mainly  a  proceeding 
to  determine  by  what  authority  the  relator  claims  the  office  held  bj' 
the  defendant.  I  say  intentionally,  mainly  perhaps,  I  might  say 
exclusively,  because  it  is  claimed  that  if  on  the  inquiry  concerning 
the  right  of  the  relator,  it  is  found  that  he  has  no  right  to  the  office 
held  by  the  defendant,  then  that  the  proceeding  must  be  dismissed 
without  further  inquiry.  Suppose,  however,  it  is  lound  that  the 
relator  is  entitled  to.  the  office  held  by  the  defendant  and  judgment 
is  given  for  him,  of  course  that  necessarily  decides  that  the  defend- 
ant is  not  entitled  to  the  same  office,  and  necessarily  precludes 
further  inquir>'  as  to  the  defendant's,  right.  So  that  in  whatever 
way  the  issue  as  to  the  relator's  right  is  determined,  it  precludes 
further  inquiry  as  to  the  defendant's  right,  and  thus  as  I  have  said^ 
makes  a  quo  warranto  proceeding  under  this  supplementary  act^ 
merely  an  inquiry  concerning  the  relator's  right. 

Can  that  then  be  a  correct  interpretation  of  this  supplementary 
act,  which  converts  an  information  in  the  nature  of  a  qtw  warranto 
into  an  inquiry  into  the  relator's  right. 

Let  us  examine  the  statute.  It  provides,  in  substance,  that  a 
person  who  claims  to  be  rightfully  entitled  to  a  public  office,  usurped 
and  held  by  another,  may  file  an  information  in  the  nature  of  qua 
wartajito  against  that  other,  and  then  that  like  proceedings  shall  be 
held  and  a  like  remedy  given  as  is  or  may  be  provided  by  law  for 
cases  of  usurpation  of  office  under  the  general  quo  warranto  act.  It 
further  requires  that  the  relator  shall  give  security  for  costs.  Sec- 
tion 3  of  the  general  quo  warranto  act  provides  that  in  a  proceeding 
in  quo  warranto  the  prosecuting  attorney  may  set  forth  therein  the 
name  of  the  person  claiming  the  office  in  question,  and  that  judg- 
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ment  shall  be  rendered  on  the  right  of  the  defendant*  and  on  the 
right  of  the  relator,  or  only  upon  the  right  of  the  defendant,  as 
justice  shall  require. 

From  these  statutes,  it  would  seem  that  the  supplementary  act, 
only  introduced  an  additional  niode  of  instituting  a  quo  warranto 
proceeding,  but  when  commenced,  the  proceedings  under  it  were 
to  be  precisely  the  same  as  if  commenced  in  ^ny  of  the  other  modes 
pointed  out  by  statute.  Jurisdiction  was  given  over  the  proceeding 
when  a  party  claiming  the  office  filed  the  information  and  his 
bond  for  costs;  and  section  3  shows  that  by  the  statute  as 
*at  common  law,  the  inquiry  that  must  be  made  is  into  the  ^ao 
right  of  defendant ;  the  other  inquiry,  bv  statute,  as  to  the 
right  of  the  relator,  may  be  made  at  the  discretion  of  the  court. 

Our  conclusion,  then,  is  not  only  that  we  may,  but  that  the 
proper  course  for  us.  is  to  inquire,  in  the  first  place,  into  the  right 
of  the  defendant.  This  construction  is  in  harmony  with  the  com- 
mon law,  whence,  without  definition,  this  vn-it  was  introduced  into 
our  constitution  and  laws,  and  of  course  with  its  common  law  mean- 
ing. 

We  return,  then,  to  the  inquiry  raised  by  the  demurrer,  is  John 
S.  Gano  city  marshal  ?  It  is  admitted  that  he  is  not,  if  section  5  of 
the  act  commonly  called  the  Police  Bill  (56  O.  L.,  51)  is  constitutional. 

The  first  sentence  of  that  section  declarea  that,  "  in  all  such 
cities  of  the  first  class,  with  a  population  exceeding  eighty  thousand 
inhabitants,  there  shall  be  no  such  office  as. that  of  city  marshal,  but 
the  duties  thereof,  as  now  imposed  by  the  acts  to  which  this  is  sup- 
plementary on  the  city  marshal,  shall  be  performed  by  the  chief  of 
police.*' 

Our  inquiry,  then,  is  simply  as  to  the  constitutionality  of  this 
section. 

The  grounds  upon  which  it  is  alleged  that  this  law  is  uncon- 
stitutional, we  will  consider. 

First— It  is  said  that  this  section,  without  setting  forth  and 
repealing  the  same,  amends  section  72,  of  the  act  for  the  organiza- 
tion of  cities,  etc.,  Swan's  Statutes,  972  in  this,  that  said  section  72 
declares  that  "  The  qualified  voters  shall  elect  a  city  marshal,  a  city 
ci\nl  engineer,"  etc.,  and  that  this  section  virtually  amends  that,  in 
striking  therefrom  the  words  '*city  marshal."  It  is  further  .said 
that  this  section  in  the  same  way  amends  all  sections  of  "preceding 
laws  which  prescribe  duties  for  the  city  marshal,  as  thi^  section  in 
effect,  to  the  extent  of  its  operation,  strikes  from  them  the  word 
marshal,  and  inserts  therein  the  words  chief  of  police. 

This  section  is,  therefore,  claimed  to  be  unconstitutional,  as 
contravening  the  3d  clause  of  the  16th  section  of  the  second  article 
of  the  constitution,  which  declares:  *'And  no  law  shall  be  revived 
or  amended  unless  the  new  act  contains  the  entire  act  revived,  or 
the  section  or  sections  amended;  and  the  section  or  sections  so 
amended  shall  be  repealed." 

Admitting  for  the  present,  that  the  section  of  the  statute  under 
consideration  does  in  fact  amend  sections  of  preceding  laws,  and  is, 
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therefore,  in  contravention  of  the  clause  of  the  constitution  set 
forth,  does  it  thence  follow  that  this  section  is  unconstitutional  ?  It 
does ;  unless  the  clause  in  question  is  to  be  treated  as  directory. 
The  question  then  arises,  is  that  clause  directory  to  the  legislature, 
and  its  enforcement  under  their  supervision,  or  is  it  imperative 
upon  the  legislature  and  to  be  enforced  by  the  courts,  by  declaring 
laws  not  made  in  accordance  with  it  unconstitutional  and  void  ? 

Without  pretending  to  lay  down  any  general  rule  to  determine 
when  a  provision  of  a  constitution  or  law^  is  to  be  considered  direc- 
tory only,  and  without  entering  into  an  examination  of  the  deci- 
sions of  other  states  on  this  question,  (and  they  are  very  contradic- 
tory), we  think  that  we  may,  from  our  own  decisions,  educe  a  rule 
sufficient  to  guide  us  to  the  true  construction  of  this  clause. 

The  two  clauses  of  the  section  of  the  constitution  preceding  the 
one  under  consideration,  are  in  these  words  :  **  Every  bill  shall  be 
fully  and  distinctly  read  on  three  different  days,  unless  in  case  of 
urgency,  three-fourths  of  the  house  in  which  it  shall  be  pending 
2-u  shall  dispense  with  this  rule.  No  bill  shall  *contain  more  than 
one  subject,  which  shall  be  cleat ly  expressed  in  its  title." 

These  claims  have  been  the  subject  of  consideration  in  our  su- 
preme court.  In  the  case  of  Miller  &  Gibson  v.  The  State,  3  O.  S., 
475,  the  supreme  court  held  that  the  first  clause  was  merely  direc- 
tory, and  that  its  observance  by  the  assembly  was  secured  by  their 
sense  of  duty  and  official  oaths,  and  not  by  any  supervisory  power 
of  the  courts.  The  ground  tor  holding  this,  was  that  the  clause 
was  intended  as  a  permanent  rule,  that  it  prescribed  a  mode  of  pro- 
cedure in  the  passage  of  laws  through  the  general  assembly.  In 
the  case  of  Pim  v.  Nicholson,  6  O.  S.,  176.  the  supreme  court  held 
that  the  second  clause  above  stated  was  directory  only,  for  the  rea- 
son that  it  was  intended  as  a  permanent  rule  of  the  houses  in  the 
passage  of  laws.  They  held  it  to  be  a  permanent  rule,  assigning 
therefor  these  reasons  :  **  The  subject  of  the  bill  is  required  to  be 
clearly  expressed  in  the  title,  for  the  purpose  of  advising  members 
of  its  subject,  when  voting,  in  cases  in  which  the  reading  has  been 
dispensed  with  by  a  two- thirds  vote." 

"The  provision  that  the  bill  shall  contain  but  one  subject,  was 
to  prevent  combinations,  by  which  various  and  distinct  matters  of 
legislatiom  should  gain  a  support  which  they  could  not  if  presented 
separately.  As  a  rule  of  proceeding  in  the  general  assembly,  it  is 
manifestly  jn  important  one." 

The  above  are  the  principal  reasons  given  by  the  court  for 
holding  this  second  clause  directory  only.  I  know  the  judge  in  de- 
ciding this  case  puts  some  stress  on  the  fact  that  the  word  dui  is 
used,  and  says,  **  If  (the  clause)  relates  to  bills  and  not  to  acts.*' 
But  I  apprehend  this  makes  no  diflference.  If  the  clause,  *'No  dt// 
shall  contain  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title  "  be  directory  only,  because  in  its  nature  it  is  a  perma- 
nent rule  of  the  house,  how  is  it  less  or  more  a  permanent  rule  if  the 
language  had  been,  **  No  tf^/  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title  ?"     The  substance  and 
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meaning  of  the  clause  is  to  determine  its  character  rather  than  its 
accidental  phraseology. 

From  these  cases  this  rule  may  be  educed  :  When  the  object 
of  a  provision  of  the  constitution  is  manifestly  to  furnish  a  perma- 
nent rule  for  the  government  of  the  houses  in  the  passage  of  laws, 
the  provision  is  to  be  treated  by  the  courts  as  directory  only,  the 
observance  of  which  is  under  the  supervision  of  the  houses  them- 
selves. And  further,  when  a  provision  of  the  constitution  pre- 
scribes a  mode  for  the  passage  of  laws,  and  is  mainly  directed  to 
the  guidance  and  government  of  the  houses  in  the  passage  of  laws, 
it  is  to  be  considered  a  permanent  rule  for  the  houses. 

Let  us  apply  these  tests  to  the  clause  under  consideration. 
**  And  no  law  shall  be  revived  or  amended  unless  the  new  act  con- 
tain the  entire  act  revived  or  the  section  or  sections  amended ;  and 
the  section  or  sections  so  amended  shall  be  repealed." 

Is  not  this  a  plain  direction  as  to  the  mode  which  the  legislature 
shall  pursue  in  the  revival  or  amendment  of  laws?  It  would  seem 
so.  And  is  not  the  object  of  the  provision  manifestly  to  guide,  and 
protect  the  legislature  in  the  passage  of  laws  amendatory  of  or  re- 
viving other  laws  ? 

It  would  also  seem  so.  In  reference  to  the  object  of  a  provi- 
sion similar  to  this  in  the  constitution  of  Maryland,  their  supreme 
court  say:  7  Md.,  159.  "The  particular  cause  to  which  we 
refer  was  evidently  inserted  in  the  constitution  for 
the  purpose  of  preventing  incautious  and  fraudulent 
legislation,  and  to  enable  members  to  act  know- 
ingly *upon  all  subjects,  and  to  guard  them  from  the  contin-  ^^ . 
gency  of  voting  for  the  repeal  or  revival  of  laws  through  mis- 
take or  accident,  under  the  deceptive  language  often  employed  in 
the  title  of  acts."  So  in  our  own  state  it  is  well  known  that  it  was 
a  practice  to  revive  or  amend  a  law  simply  by  reference  to  its  title, 
without  setting  forth  the  act  revived  or  amended.  In  this  way,  in 
the  hurry  of  business,  in  the  absence  of  books  containing  the  laws, 
or  irom  other  causes,  imposition  was  practiced  upon  the  legislature 
by  designing  members.  The  object  of  this  clause  was  to  prevent 
this  evil,  by  enabling  members  to  vote  advisedly.  It  is  true  it  has 
another  purpose,  to-wit:  To  furnish  a  convenient  mode  of  refer- 
ence in  the  examination  of  the  statutes.  But  this  is  a  secondary 
consideration,  besides  the  same  remark  might  be  made  with  refer- 
ence to  the  clause  prescribing  that  a  bill  should  not  contain  more 
than  one  subject,  etc.  Yet  our  supreme  court  did  not,  on  that 
account,  hesitate  to  treat  that  clause  as  directory.  If  we  are 
right,  then,  in  our  view  of  tl^  object  of  this  clause,  according  to 
the  tebts  we  have  been  furnished  by  our  supreme  court,  this  clause 
is  in  the  nature  of  a  permanent  rule  for  the  houses,  and  therefore  to 
be  treated  by  the  court  as  directory  only. 

This  construction  is  in  harmony  with  that  placed  by  the 
supreme  court  upon  other  clauses  of  this  brief  section,  and  treats 
the  entire  section  as  in  the  nature  of  permanent  rules  for  the  gov- 
ernment of  the  general  assembly  in  the  passage  of  laws. 
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Besides,  if  this  clause  is  compulsory  to  the  extent  that  the  very 
form  of  amendment  prescribed  by  it  must  be  strictly  observed,  it 
renders  every  amendator>'  act  passed  under  the  new  constitution 
inoperative  and  void,  for  the  clause  requires  that  the  section 
amended — not  as  amended — ^shall  be  set  forth.  A  form  that  meets 
the  exact  words  of  the  constitution,  would  be  this:  Be  it  enacted, 
that  section  (setting  it  forth)  be  amended  so  as  to  read  as  follows: 
(setting  it  forth  as  amended)  and  that  said  original  section  be 
repealed.  Yet  this  form  has  never  been  pursued,  even  in  sub- 
stance, the  usual  course  having  been  to  simply  set  forth  the  section 
as  amended. 

The  supreme  court  of  Indiana  has  held  a  similar  provision  of 
their  constitution  to  be  compulsory,  and  there  the  question  was 
directly  raised  whether  an  amendatory  act  that  only  set  forth  the 
section  as  amended  was  constitutional,  and  it  was  held  not.  5  Ind. 
Rep.  330.  Such  a  construction  of  the  clause  in  our  constitution, 
would  sweep  from  the  statute  book  every  amendatory  act  under  our 
new  constitution — producing  the  wildest  confusion  in  our  laws. 
And  yet  if  the  clause  be  compulsory  this  construction  cannot  be 
escaped,  because  if  it  is  compulsory  it  cannot  be  disregarded  in  any 
respect,  and  particularly  not  as  to  the  very  form  of  amendment 
prescribed. 

But  after  all,  is  it  necessary,  for  the  determination  of  the  con- 
stitutionality of  the  5th  section  of  the  police  act,  to  decide  whether 
this  clause  be  directory  or  not? 

Can  it  be  said  that  in  any  proper  sense  of  the  word,  section  6 
is  an  amendment  of  any  preceding  law?  It  does  not  on  its  face 
purport  to  be.  It  is  a  plain  declaration  of  the  legislative  will,  abol- 
ishing the  office  of  city  marshal,  and  devolving  its  duties  on  another 
officer.  It  is  an  independent  law,  introducing  a  new  policy  in  the 
government  of  cities  of  the  first  class,  containing  more  than  eighty- 
thousand  inhabitants.  By  a  well  known  rule  of  construction  this 
repeals  all  preceding  laws  or  parts  of  laws,  inconsistent  with  it. 
342  ^^^»  ^^^*  ^^^  clause  of  the  constitution  *under  consider- 
ation intend  to  prohibit  independent  legislation,  introducing  a 
new  policy,  or  reversing  a  previous  policy  of  the  state  ?  Does  it 
intend  to  prohibit  the  passage  of  any  law  that  in  its  eflFect  and  oper- 
ation varies,  changes  or  modifies  the  operation  of  some  section  of  a 
preceding  law,  unless  such  section  is  formerly  set  forth  and 
expressly  repealed.  Does  it  intend  to  abolish  the  rule  of  repeal  by 
implication?  To  this  extent,  however,  must  the  clause  go,  if  the 
section  of  the  police  act  under  consideration  is  an  amendatory  sec- 
tion within  the  operation  of  this  provision  ot  the  constitution. 

If  this  be  the  case  then,  indeed  is  our  statute,  law  involved  in 
uncertainty  and  confusion.  There  is  scarcely  a  law  upon  our  stat- 
ute book,  of  any  length,  that  does  not  in  some  of  its  provisions 
effect  or  modify  some  section  of  a  preceding  law,  without  setting 
it  forth  and  repealing  it.  For  example  :  jurisdiction  is  conferred 
upon  our  common  pleas  and  district  courts,  in  a  great  measure,  by  a 
single  section  ;  which  declares   that  all  laws,  with  certain   named 
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exceptions,  upon  the  statute  book  conferring  jurisdiction  upon  the 
old  common  pleas  and  supreme  courts  shall  have  application  to  the 
new  common  pleas  court  and  the  district  court.  The  same  is  true 
of  other  laws.  Again :  If  this  clause  of  the  constitution  is  to 
receive  the  construction  claimed,  it  prohibits  a  ver>'  proper  and 
judicious  mode  of  legislation.  For  example:  If  the  legislature 
should  desire  to  abolish  the  office  of  police  judge  and  transfer  its 
duties  to  the  mayor,  a  very  proper  method  of  doing  this  would  be 
to  declare  the  office  of  police  judge  abolished,  and  to  devolve  its 
duties  upon  the  mayor,  without  setting  forth  every  section  of  law 
prescribing  the  duties  of  the  police  judge. 

Again :     If   this  construction .  be  correct,    it  would  place  an 
almost  insuperable  obstacle  in  the  way  of  proper  legislation.     For 
this  reason  :     In  the  drafting  of  long  and   complex  laws,  the  great- 
est diligence  of  research  and   the  most  ample   learning  will  not  be 
equal  to  the  discovery  of  every  possible  law  that  may  be  aflfected  by 
the  new  law  ;  and  yet,  if  this  be  not  done,  the  new  law  to  a  greater 
or  less  extent,  will  be  unconstitutional  and  void.    To  the  sameeflfect 
are  the  remarks  of  the  supreme  court  of  Maryland,  upon  a  similar 
construction  claimed  for  a  similar  provision  of  their  con.stitution, 
7.  Md.  159.     **It  could  never  surely  have  been  the  intention.*'  they 
say,  "of  the  framers  of  the  constitution,  that  a  positive  enactment 
by  the  legislature  upon  a  subject  within  their  legitimate  powers  was 
to  be  defeated  because  a  previous  law,  not   in    terms  repealed,  was 
inconsistent  with  it.     If  this  strict  test  were  required,  many  whole- 
some laws  would  be   rendered  wholly   inoperative,  because   of  the 
inability  or  neglect  of  members  to  search  thoroughly  the  statute 
books  for  laws  which  might  be  inconsistent  or  repugnant ;  a  work, 
in  many  cases,  of  so  great  difficulty  as  to  amount  almost  to  impossi- 
bility."    Can  this  broad  construction  of  this  clause  of  the  constitu- 
tion be  the  correct  one?     If  not,  within  what  limits  shall  this  clause 
operate?     This  is  a  difficult  question,  and  perhaps  no  construction 
can  be  given  that  will  not  be  more  or  less  arbitrary  and  unsatisfac- 
tory.    We  have  seen  that  the  main  object  of  the  clause  is  to  enable 
the  members  of  the  legislature,  in  the  revival   of  laws,  or  in   the 
amendment  of  sections  of  preceding  laws,  to  act  advisedly ;  that  the 
evil    to    be    remedied     by    this     clause     was    the   habit,    under 
the    old     constitution,    of    amending    preceding    laws    by    refer- 
ence    to     their    title     only,    or    by     other     relerence    in      such 
vague    terms   that    the   change    proposed    was    not    to  be   ascer- 
tained *by  an  examination  of  the  new  law  alone.     If  this  be    « -^ 
the  correct  view  of  the  object   and    character  of  this  clause, 
then  the  proper  mode  of  construction  would  be  to  give   this  clause 
such  operation  as  to  effect  Hs  object,  and  no  more,  unless  the  lan- 
guage imperatively  required  it.  Now,  is  it  at  aH  within  the  scope  and 
object  of  this  clause  to  prohibit  independent  legislation  which  upon 
its  face  fully  develops  its  whole    purpose,  so  that  the  members  of 
the  legislature  can  understand  and  vote  advisedly  upon  it  ?     Surely 
not.     Nor  does  the  language  necessarily  go  to  this  extent.     If  this 
legislation  contravenes  by  previous  legislation  it  repeals  it,   so  that 
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it  would  seem  to  be  unnecessary  to  set  forth  that  previous  legisla- 
tion and  repeal  it,  thus  cumbering  the  statute  book. 

If  this  view  be  correct,  then  a  legislator  proposing  to  draft  a 
new  law  upon  a  matter,  the  subject  of  previous  legislation,  has  be- 
fore him  two  modes  for  his  adoption.  He  may  draft  an  entirely 
new  law  in  his  own  words,  without  reference  to  preceding  laws,  and 
if  it  is  adopted,  it  will  repeal  by  implication  all  inconsistent  laws;, 
or  he  may  take  up  the  old  laws  on  the  same  subject,  section  by  sec- 
tion, change  them  to  meet  his  views,  and  then  present  them  in  a  bill 
in  their  changed  form,  and  repeal  expressly  the  original  sections. 

In  either  case  full  opportunity  is  given  the  legislature  to  act 
advisedly,  in  the  one  case  the  repeal  of  previous  laws  is  by  implica- 
tion, in  other,  by  express  provision — in  both  the  same  object  is  ac-' 
complished.  But  in  addition  to  all  this,  the  only  effect  of  section  5 
upon  preceding  laws  is  to  withdraw  from  their  operation  certain  ter- 
ritorial limits.  It  extends  only  to  cities  of  the  first  class  that  have 
a  population  exceeding  eighty  thousand  inhabitants,  leaving  the  old 
laws  in  full  force  as  to  all  other  cities  of  the  first  class.  It  amends 
no  sections,  and  strikes  nothing  therefrom,  but  creates  a  new  grade 
of  cities,  and  makes  new  laws  therefor,  with  no  purpose  or  design 
of  repealing  existing  laws  within  the  scope  of  their  operation. 

We  are  all  of  opinion  that  section  5,  as  an  independent  section, 
is  a  constitutional  enactment. 

2.  It  is  claimed,  however,  that  the  other  sections  of  this  police 
act,  which  prescribe  a  new  mode  for  the  appointment  of  a  chief  of 
police,  are  unconstitutional,  that  section  5  devolves  the  duties  of 
city  marshal  upon  the  chief  of  police ;  and  that,  therefore,  if  the 
office  of  chief  of  police  fails,  by  reason  of  unconstitutional  enact- 
ment, the  provision  of  the  law  abolishing  the  office  of  city  marshal 
falls  with  it,  because  the  evident  intent  of  the  legislature  was  to 
abolish  the  office  of  marshal  07ily  in  the  event  of  the  chief  of  police 
assuming  its  duties,  and  if  this  be  impossible  the  office  of  marshal 
remains. 

Assuming,  for  the  argument,  that  the  sections  of  the  police  act 
prescribing  a  new  mode  for  the  appointment  of  a  chief  of  police,, 
are  unconstitutional,  the  above  argument  would  have  great  force,  if 
the  words  chief  of  police  in  the  5th  section  referred  only  to  that  of- 
fice when  appointed  in  the  mode  prescribed  in  the  police  act.  For 
in  the  event  of  the  law  prescribing  the  mode  of  appointing  a  chief 
of  police  being  unconstitutional,  there  would  be  no  one  to  dis- 
charge the  duties  previously  performed  by  the  city  marshal,  a  con- 
dition of  things  that  the  legislature  could  hardly  have  intended. 
This  is  the  whole  force  of  the  argument. 

But  have  the  words,  as  used  in  the  5th  section,  this  exclusive 
reference  ?  Is  there  in  the  section,  or  its  context,  anything  requir- 
ing this  limited  construction?  The  office  of  chief  of  police  was 
known  to  the  statute  book  at  the  time  of  the  enactment  of  the 
344  P^^^i^^  *act.  This  act  pointed  out  a  new  method  of  selecting 
that  officer,  and  imposed  new  duties  upon  him.  But  if  section 
5  were  an  independent  act,    it  would  have  a  definite  subject  matter 
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for  its  operation.  Indeed,  if  the  only  object  of  the  legislature  were 
to  abolish  the  office  of  marshal,  and  devolve  its  duties  upon  the 
chief  of  police,  they  could  scarcely  adopt  more  fitting  language 
than  that  contained  in  this  very  section.  The  word,  chief  of  police, 
as  used  in  section  6,  may  refer  to  the  chief  of  police  appointed  un- 
der the  police  act,  or  to  the  chief  of  police  appointed  under  preced- 
ing laws,  or  to  both.  There  is  nothing  in  the  section  to  limit  its 
meaning  to  the  ose  or  the  other.  Section  7  of  the  same  act  pro- 
vides that  until  the  board  of  police  commissioners  shall  have  ap- 
pointed a  chief  of  police,  lieutenants,  ^^atchmen  and  station  house 
keepers,  the  appointment  of  such  oflBcers  shall  be  made  as  now  pro- 
vided for  by  said  acts,  to  which  this  act  is  supplementary — but  no 
longer." 

To  what  chief  of  police,  lieutenants,  etc.,  does  this  section 
refer?  Undoubtedly  to  the  same  that  the  preceding  sections  have 
referred  to,  and  Upon  whom  they  have  imposed  duties  and  conferred 
powers.  These  officers,  says  the  section,  shall  continue  to  be  ap- 
pointed as  heretofore,  until  the  commissioners  make  their  appoint- 
ment.— Of  course,  then,  they  are  to  perform  all  the  duties  of  .such 
officers,  whether  imposed  by  former  laws  or  by  this  police  act,  and 
among  the  rest,  the  duties  of  city  marshal. 

For  it  will  be  observed  that  section  9  declares  that  the  ac^  shall 
take  effect  from  its  pa.ssage.  Immediately  then  on  its  passage, 
which  was  the  14th  of  March.  1859,  the  office  of  marshal  ceased  to 
exist ;  and  by  section  7th,  its  duties  devolved  upon  the  then  chief 
of  police  appointed  under  the  existing  law  until  the  appointment  of 
one  by  the  commissioners,  which,  by  the  law,  was  not  to  take  place 
until  the  first  Wednesday  in  April,  1859. 

This  is  the  obvious  meaning  of  the  act.  It  plainly  contem- 
plates the  immediate  abolition  of  the  office  of  marshal,  and  the 
devolution  of  its  duties  upon  the  then  existing  chief  of  police.  If, 
therefore,  from  any  reason,  the  unconstitutionality  of  the  act,  for 
example,  the  commissioners  should  never  appoint  a  chief  of  police; 
that  office  would  continue  to  be  filled  under  previous  law,  and  the 
incumbent  would  continue  to  perform  the  duties  of  marshal. 

If  it  be  said  that  the  intention  was  that  the  office  of  marshal 
should  not  cease  until  a  chief  of  police  had  been  appointed  by  the 
commissioners,  then  had  the  entire  act  been  constitutional,  but  had 
the  commissioners  for  any  reason  failed  to  act,  would  the  office  of 
marshal  have  continued  to  exist?  If  so  its  extinction  or  continu- 
ance would  have  been  dependent  upon  the  will  and  action  of  the 
commissioners  —an  absurdity. 

If  on  the  other  hand,  the  office  of  marshal  had  ceased,  in  the 
absence  of  the  appointment  by  the  commissioners,  who  would  have 
discharged  its  duties,  if  not  the  existing  chief  of  police  ? 

By  the  very  terms  of  the  act  as  we  have  seen,  this  office  of 
marshal  was  to  cease  on  the  14th  of  March,  and  the  chief  of  police 
was  not  to  be  appointed  under  the  act  until  the  first  Wednesday  in 
April  following ;  in  the  meantime  the  existing  chief  of  police  was 
to  officiate.     Now  what  a  strange  construction  it  would  be  to  re- 
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vive  the  office  of  marshal,  because  for  any  reason  whatever  the 
commissioners  did  not  on  the  first  Wednesday  of  April  or  after- 
wards appoint  a  chief  of  police. 

We  are  satisfied  that  section  5  abolished  the  office  of 
marshal  and  devolved  its  duties  upon  the  chief  of  police, 
who  was  to  continue  to  perform  them  *uutil  the  com- 
^--  mis^-ioners  made  an  appointment.  If  they  never  legally 
from  any  cause  made  such  appointment  that  would 
not  revive  the  office  of  marshal,  but  its  duties  would  devolve 
upon  the  chief  of  police  appointed  in  the  mode  provided  by  pre- 
vious law.  We  are  therefore  of  the  opinion  that  the  connection  of 
section  5  with  the  other  sections  of  this  act  is  not  of  such  a  char- 
acter as  to  involve  its  unconstitutionality ;  that  we  are  not  therefore 
called  upon,  in  the  inquiry  now  before  us  to  pass  upon  the  constitu- 
tionality of  the  other  provisions  of  the  police  act. 

It  is  no  part  of  the  duty  of  a  court  to  be  astute  in  the  discovery 
of  grounds  for  holding  laws  unconstitutional.  The  presumption  is 
in  favor  of  the  constitntionality  of  every  act  of  the  general  assem 
bly ;  if  there  is  a  doubt  about  the  constitutionality  of  a  law,  that, 
says  our  supreme  court,  is  sufficient  reason  for  the  court  declining 
to  declare  the  law  unconstitutional.  If  this  be  the  general  rule, 
how  important  it  is  that  it  should  be  applied  when  it  is  sought  to 
annul  a  law,  not  because  it  is  in  itself  unconstitutional,  but  because 
some  other  law  with  which  it  is  in  some  way  connected  is  unconsti- 
tutional. 

So  our  supreme  couit  holds. 

In  reference  to  the  act  abolishing  the  criminal  court  of  Hamilton 
county,  and  transferring  its  business  to  the  court  of  common  pleas, 
our  supreme  court  ( Judge  Ranney  delivering  the  opinion )  say, 
*'  This  act  was  intended  to  accomplish  two  distinct  purposes  :  first, 
the  abolition  of  the  criminal  court,  and  the  transfer  of  its  unfinished 
business  to  the  court  of  common  pleas ;  and,  second,  to  confer  upon 
the  last  named  court,  the  requisite  jurisdiction,  not  only  to  try  and 
determine  such  unfinished  business,  but,  in  the  future,  to  exercise 
the  same  powers  in  criminal  cases,  as  were  exercised  by  the  same 
court  in  other  counties  of  the  state.  Now  supposing  the  first  of 
these  objects  to  have  failed,  what  possible  effect  could  that  have 
upon  the  last?  No  constitutional  impediment  existed,  effecting 
the  last  by  an  ordinary  act  of  legislation,  and  if  it  had  .stood  alone, 
no  one  would  have  doubted  that  it  had  been  effectually  accomplished. 
But  no  principle  is  better  settled  or  supported  by  stronger  reason 
than  that  which  gives  effect  to  the  valid  parts  of  an  enactment, 
when  capable  of  separation,  although  other  parts  of  the  same  law 
may  be  invalid,  by  reason  of  their  repugnancy  to  a  constitutional 
provision.  This  principal  has  been  several  times  recognized  by 
this  court,  and  is  one  of  familiar  application  in  the  courts  of  our 
sister  states  and  of  the  Union.  It  may  be  admitted  that  the  motive 
for  restoring  this  jurisdiction  to  the  common  pleas,  had  its  origin  in 
the  supposition  that  the  criminal  court  was,  at  the  same  time,  and 
by  the  same  act,  abolished.     Btii  it  is  now  entirely  immaterial  what 
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might  have  been  the  indxuements  that  led  to  the  enactment,  or  how 
grossly  mistaken  the  General  Assembly  may  have  been.  So  far  as 
it  is  not  in  conflict  with  the  constitutio?iy  it  is  a  law  of  the  land\  and  as 
a  law  of  the  land  we  have  fw  discretion  to  refuse  its  en  for  cement.'*  3  O. 
S.,  365.  We  are,  therefore,  of  the  opinion  that  the  5th  section  of  the 
police  act  is  constitutional,  and  that,  therefore,  the  office  of  city 
marshal  is  abolished. 

With  the  policy  of  this  police  act,  we  as  a  couit,  have  nothing 
whatever  to  do.  It  is  no  part  of  the  duty  of  a  judge  to  commend 
or  condemn  the  law  he  administers.  Like  a  soldier  his  only  duty 
is  obedience,  implicit  obedience  to  his  great  master — the  law. 

The  demurrer  to  defendant's  plea  must  be  sustained. 

W.  S.  Groesbeck  and  S.  Matthews,  for  relator. 

Coffin  &  Mitchell,  for  defendant. 


^RESCISSION  OF  CONTRACT— VENDOR  AND  PURCHASER.  352 

[Logan  Common  Pleas  Court,  December  Term,  1859.] 

John  Cornell  v.  The  Widow,  Hkirs  and  Administrator  of 

John  McClain. 

1.  The  administrator  and  heirs  of  a  deceased  vendor  in  an  executory  contract 

for  the  sale  of  realty  are  necessary  parties  defendant  to  a  petition  in 
equity,  by  vendee,  to  rescind  and  recover  back  purchase  money. 

2.  In  equity  time  is  not  generally  of  the  essence  of  such  contract,  but  it  may 

become  so  by  the  terms  of  the  agreement,  from  the  nature  of  the  i>rop- 
erty,  the  avowed  object  of  the  parties,  from  gross  laches  without  justifica- 
tion or  excuse,  not  acquiesced  in  or  waived,  from  change  of  circumstances, 
or  by  the  proper  action  of  a  party  not  in  default  and  ready  to  perform. 

3.  Knowledge  by  vendee  of  defects  in  the  title  of  the  vendor  in  an  executory 

contract  for  the  sale  of  realty,  is  not  perse  a  waiver  of  the  right  to  demand 
a  good  title.  It  only  becomes  so  when  the  terms  of  the  contract,  or  cir- 
cumstances, are  such  as  to  show  that  the  vendee  knows  of  the  delects  and 
intended  to  accept  such  tttte  as  could  be  made, 

4.  Such  knowledge  with  possession  taken  and  continued,  and  repairs  made  by 

the  vendee  up  to  the  time  when  a  deed  of  conveyance  is  due  is  not  in 
equity  a  waiver  of  the  right  to  rescind  and  recover  back  the  purchase 
money  paid,  if  the  right  is  asserted  promptly  on  the  vendor's  default.  The 
parties  can  be  put  in  statu  quo,  ahd  for  that  purpose  an  account  of  rents, 
interest,  taxes  and  necessary  repairs  will  be  taken. 

5.  To  entitle  a  vendee  not  in  default  to  rescind  in  case  of  the  death  of  the 

vendor,  and  for  his  default  the  general  rule  is  that  possession  must  be 
tendered  to  him  upon  whom  the  descent  is  cast,  with  demand  for  title 
But  if  the  vendor  died  intestate,  with  heirs  all  minors  without  guardian, 
no  such  tender  is  necessar}'.  It  is  the  duty  of  the  vendee  promptly  by 
petition  to  ask  the  aid,  direction  and  relief  of  a  court  of  equity,  and 
meantime  to  keep  the  possession  so  as  to  protect  the  estate  from  decay,  a 
failure  to  do  which,  resulting  in  waste,  would  defeat  his  right  to  rescind. 
He  should,  however,  demand  title  of  the  administrator,  who  is  by  statute 
authorized  to  complete  real  contracts,  and  may  in  his  discretion  apply  the 
assets  of  the  estate  to  cure  defects  of  title.  Demand  must  also  be  made 
of  the  guardian  if  there  be  one. 
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6.  A  vendee  who  buys  with  knowledge  of  detect,  in  vendor's  title,  with  the  ex- 

pectation that  the  vendor  will  not  survive  to  complete  the  contract,  and 
where  time  is  not  of  the  essence  of  the  contract,  cannot  rescind  until  the 
administrator,  guardian  and  heirs  are  beyond  a  reasonable  Hmeln  default 
in  not  completing  title.  They  will  be  entitled  to  a  reasonable  time  to 
perfect  the  title  by  judicial  proceedings. 

7.  In  such  case,  if  the  heirs  of  the  intestate  vendor  are  all  minors  without 

guardian,  an  unreasonable  delay  by  the  administrator  to  perfect  title,  or 
his  refusal,  at  once  authorizes  the  vendee  to  rescind  and  recover  the  pur- 
chase money.  The  administrator  having  the  statutory  and  common  law 
power  to  arbitrate  the  vendor's  claim  for  refunding  of  purchase  money,  or 
to  pay  it  without,  and  thus  necessarily  rescind  the  contract,  and  having 
the  statutory  power  to  complete  real  contracts,  as  well  as  the  common  law 
right  to  use  assets  to  cure  defects,  and  having  the  statutory  power  to  sell 
realty  to  pay  debts,  the  heir  must  generally  take  the  consequences  of  his 
acts  and  neglects.  Equity  will  require  of  him  the  utmost  good  faith,  and 
the  exercise  of  reasonable  discretion  before  a  rescission  will  be  decreed. 

8.  In  such  case  where  the  administrator  and  guardian  of  minor  heirs  both  re- 

fuse or  neglect  unreasonably  to  perfect  the  title,  the  vendee  not  in  de- 
fault may  rescind.  They  are,  however,  entitled  to  a  reasonable  time  to 
perfect  title  if  necessary  by  judicial  proceedings. 

On  9th  November,  1855,  John  McClain  and  wife  agreed  in 
writing  duly  acknowledged  '*  well  and  sufficiently  to  convey  and 
assure  to  John  Cornell,  his  heirs  and  assigns,  lots  13  and  14  in  East 
Liberty,  on  or  before  January  1,  1858,  by  such  deeds  of  conveyance 
as  Cornell  or  his  attorney  shall  advise,"  in  consideration  whereof 
Cornell  agreed  to  pay  **said  McClain  and  wife  $800,  as  follows: 
|200,  on  or  before  Dec.  1,  1855;  $200  Jan.  1,  1856;  residue  Jst 
2-«  January,  1857;  last  *payment  to  bear  interest  at  8  per  cent., 
and  for  the  parties  binds  himself,  heirs,  executors  and  adminis- 
trators in  penal  sum  of  $3,000. 

The  parties  then  expected  the  speedy  decease  of  John  Mc- 
Clain, who  died  intestate  next  day,  leaving  a  widow  and  three 
minor  children,  Martha,  age  15,  Oliver,  age  17,  Clinton,  age  14. 
The  parlies  then  knew  that  the  lots  had  been  owned  by  Ewing,  who 
died  intestate,  leaving  a  widow  and  nine  heirs ;  that  the  lots  were 
assigned  to  the  widow  now  living,  for  dower ;  that  seven  of  the 
heirs  released  title  to  her,  when  she  conveyed  to  McClain  ;  that  two 
undivided  ninths  were  outstanding  in  two  of  Ewing's  lieirs,  one, 
Mary  Dumble,  a  minor,  and  married,  the  other,  Sherman  Ewing, 
7ton  compos  mentis  in  fact,  though  his  capacity  was  a  subject  of 
doubt  and  fair  controversy.  On  Dec.  10,  1855,  Cornell  paid  Mc- 
Aden,  as  administrator  of  McClain,  $800  in  full,  and  took  a  receipt 
specitying  that  Cornell  requested  **  McAden  to  attend  to  the  com- 
pletion of  said  contract." 

Cornell  took  possession  under  the  contract,  occupied  to  March, 
1858,  paid  taxes,  made  improvements  and  repairs.  The  value  of 
the  lots  depreciated  from  $800,  in  1855,  to  $500,  in  1856,  and  are 
worth  no  more  now.     The  rents  exceed  taxes  and  repairs. 

On  1st  January,  1858,  Cornell  demanded  title  of  administrator, 
and  was  informed  he  could  not  make  it.  On  16th  February,  1858, 
Cornell  presented  to  the  administrator  an  account  for  purchase 
money,  $800,  interest  $104.66,  taxes  $5.33,  duly  verified,  claiming 
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payment  "because  of  the  inability  and  failure  of  McClain,  his  ad- 
ministrator and  heirs  to  convey,  whereby  Cornell  has  rescinded  the 
contract."  The  administrator  indorsed  his  rejection  of  the  claim 
but  verbally  agreed  with  Cornell,  that  he  should  file  his  petition  in 
equity  in  the  common  pleas  against  the  administrator  to  rescind  the 
contract,  and  recover  back  the  money,  that  the  title  could  not  be 
made  good  to  Cornell — that  Cornell  .should  continue  to  occupy  and 
paj'  rents,  that  no  objection  to  the  plaintiff's  recovery  should  be 
made  because  of  CornelFs  continued  occupancy,  or  for  want  of  sur- 
render of  possession  to  heirs',  that  the  administrator  would  inter- 
pose no  objection  to  judgment  because  he  supposed  and  was  ad- 
vised .by  counsel  that  Cornell  was  entitled  to  recover,  that  he 
would  not  formally  consent  to  judgment  but  submit  the  case  to  the 
court  for  its  decision. 

On  the  same  day  Cornell  filed  his  petition  in  equity  against  the 
administrator  to  rescind,  recover  purchase  money  and  for  amount  of 
taxes,  rents,  improvements,  etc. 

Soon  after,  the  widow  notified  Cornell  that  she  would  insist  on 
performance  of  contract  and  resist  rescission.  In  March,  1858,  John 
McCauley  was  appointed  guardian  of  the  heirs.  Cornell  then  ten- 
dered him  possession,  but  the  guardian  refused  to  accept  and  in- 
sisted on  performance. 

At  May  term,  1859,  the  court  ordered  the  heirs  to  be  made 
parties.  Morgan  v.  Morgan,  2  Wheat,  290;  Duncan  v.  Wickliflfe,  4 
Scam,  462;  2  U.  S.  Eq.  Dig.  444;  Muldrow  v.  Muldrow,  2  Dana, 
886-465;  Lewis  v.  Madisons,  1  Munf.,  303. 

Supplemental  petition  filed  July,  1869,  avers  tender  to  guard- 
ian, and  avers  incapacity  of  Sherman  Ewiug. 

The  widow  and  two  heirs  reside  in  Champaign  county — the 
guardian  and  one  heir  and  Ewiug's  heirs  in  Logan 

Pending  this  suit,  deeds  were  made  and  tendered  to  Cornell  as 
follows : 

Martha  McClain,  widow,  release  June  15,  1858.  Oliver  Mc- 
Clain,  warranty,  for  one-third.  March,  1859,  Martha  McClain,  one 
of  the  heirs,  warranty  deed  for  one- third,  June  15,  1858.  The  two 
latter  made  as  soon  as  grantors  attained  majority. 

*Mary  Dumble  and  husband  warranty  for  one-ninth,  ^54 
March  31,  1858;  Sherman  Ewing  warranty  deed  one-ninth 
April,  1858.  This  perfects  title,  except  as  to  Clinton  McLain,  as  to 
whom  defendants  ask  judgment  for  specific  performance,  and  except 
as  to  Sherman  Ewing,  whom  defendants  insist,  is  of  sufficient  capa- 
city to  make  valid  deed.       ' 

Stanton  &  Allison,  for  plaintiffs. 

Walker  &  West  and  James  Kernan,  for  defendants. 

It  is  not  averred  that  plaintiff  *'advised"  as  to  title,  as  contract 
requires  A  purchaser  buying  with  knowledge  of  defects  of  title 
cannot  rescind,  his  remedy  is  to  sue  at  law  for  damages;  2  Lead,  C. 
Eq.,  Pt.  2—16;  1  Hilliard  on  Vend.  223,  section  86,  2  Story  Eq., 
77o.     Plaintiff  did  not  before  original  suit  brought  tender  posses- 
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sion  to  heirs;  1  Hilliard  224,  section  36 — 424  section  16;  2  ib.,  Ap- 
p'x.  301 ;  1  Sugd.  313. 

After  possession  and  payment,  vendee  cannot  rescind ;  2  Hil- 
liard 301 ;  14  An.  U.  S.  Dig.  581,  section  40 ;  2  Parsons  on  Cont.  192; 
3  note  O ;  10  O.  143 ;  4  U.  S.  Dig.  24,  section  1*48 ;  1  Hilliard  299, 
section  18;  5  U.  S.  Dig.  19,  section  19;  1  Sugd.  306-8;  1  An.  U.  S. 
Dig.  25,  section  114;  3  U.  S.  Dig.,  24  section  121;  8  Blackford  215. 

Time  not  of  the  essence  of  this  contract  Brashur  v.  Gratz,  6 
Wheat ;  2  Parsons  on  Cont.,  541,  4  n ;  1  Hilliard.  180  n.  433.  section 
11 ;  Nesbitt  v.  Moore,  9  B.  Mon.  508;  Sugden,  299  n.  313 ;  11  An.  U. 
S.  Dig.  167,  section  85;  2  Story  Eq.  776;  1  Wheat.  179;  5  Cranch. 
262. 

Lawrence,  J. 

By  the  court,  Wm.  Lawrence,  Judge.  I  will  first  state  some 
general  principles,  applicable  to  rescission  and  specific  performance, 
and  then  apply  them  and  others  to  the  facts  of  this  case. 

A  purchaser  from  a  vendor  who  cannot  make  a  title  has  his 
choice  of  remedies.  He  may  sue  at  law  to  recover  damages  for  the 
non-performance  of  the  contract,  or  he  may  seek  in  chancery,  a 
specific  performance  as  near  as  the  vendor  is  capable  of  performing 
[with  compensation  for  deficiency,  if  any]  or  he  may  rescind  by  an 
action  at  law  for  the  purchase  money,  or  in  a  bill  in  equity.  Brown 
V.  Witter,  10  O.,  144;  1  Hilliard  on  Vendors*  Ch.  22.  p.  301,  section 
24 ;  2  Story  Eq.,  779 ;  6  J.  J.  Marsh.,  320 ;  5  J.  J.  M.,'l09 ;  7  O.  Pt., 
2,  p.  73.  At  law,  in  all  cases,  time  is  of  the  essence  of  the  contract, 
and  a  party  in  any  default  has  no  remedy.  White  &  Tudor,  Lead. 
Ca.ses  in  Eq..  (Hare  &  Wallace  Notes,)  Vol.  2,  Pt.  2,  p.  13 ;  1  Swan 
Pr.,  326,  n.:  2  Parsons  on  Cont.,  190,  n.  h;  ib.,  36-41,  note  c.  But 
see  Chit.  Con.,  727,  n.;  3  Wash.  C.  C.  R.,  140 ;  7  Conn.,  110. 

But  in  equity,  time  is  not  of  the  essence  of  the  contract,  unless 
so  made  by  the  stipulations  of  the  parties  :  or  it  becomes  so  from 
the  nature  of  the  property  ;  or  the  avowed  objects  ot  the  parties ;  or 
from  gross  laches  without  justification  or  excuse  not  acquiesced 
in  or  waived ;  or  from  a  material  chano:e  of  circumstances  affecting 
the  rights,  interests  or  obligations  of  the  parties ;  or  by  the  proper 
action  of  a  party  not  in  default  and  ready  to  perform  if  the  other 
party  is  in  default  without  justification.  2  Lead.  C.  in  Eq.,  Pt.  2, 
13,  33.  20;  Scott  v.  Fields,  7  O.,  Pt.  2,  p.  92 ;  Butler  v.  Baker,  2  O. 
S.,  326;  2  U.  S.  Eq.  Dig.,  585.  Chit.  Cont.  310;  1  Eq.  R.,  184; 
Marsh.  583.  2  Story,  section  776 ;  Highby  v.  Whittaker,  8  O.,  201; 
Longworth  v.  Taylor,  1  McLean.  375 ;  14  Pet.  372 ;  8  Cranch  470, 
9  Cranch  456,  493;  6  Wheat..  528;  7  Vesey  265;  13  Ves.  73.  226, 
289  ;  Hepwill  v.  Knight,  1  Younge  &  Coll.  415  ;  3  O.,  336 ;  2  HiU 
Ch.  121 ;  3  McLean,  148;  3  Green  Ch.  157;  5  Cranch  262 ;  4  Pet. 

311 ;  2  Dess.  378;  3  J.  J.  M.,  54  ;  4  Maine  350 ;  9  Johns  350 ; 3 

Leigh  161. 

The  rescission  and  specific  performance  of  contracts  rest  in  the 
gjj-  discretion  of  the  court,  governed  by  general  rules  *and  prin- 
ciples, but  no  rule  is  of  absolute  obligation  in  all  cases ;  2  Story 
Eq.,  section  742,  751,  769,  772;  6  J.  C.  R.,  Ill,  222. 
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If  there  be  no  excuse  for  delay  time  may  be  made  of  the  essence 
of  the  contract  by  demand  of  title.  Chit.  Cont.  310;  note  16  Am. 
ed.  and  authorities  above. 

Where  time  is  of  the  essence  of  the  contract  a  party  not  in  de- 
fault and  ready  to  perform,  may  generally  rescind  against  the  party 
in  default ;  where  time  is  not  of  the  essence  of  the  contract,  it  may 
be  made  so  by  the  proper  action  of  the  party  not  in  default.  This 
the  vendee  may  notify  the  vendor  to  perform,  and  his  (Mure  wi/Am 
a  reasofiabie  time  will  justify  a  rescission.  A  party  is  not  in  default 
so  long  as  his  delay  is  acquiesced  in  Kirby  v.  Harrison,  2  O.  S.,  327. 
2  Story  Eq.,  sections  776,  777.  771,  766;  2  Lead,  cases  in  Eq.  Pt.  2, 
p.  15 ;  [393]  ib.  20  [398]  8  O.,  198. 

Thus  Story  says  **equity  will  relieve  the  vendor  by  decreeing 
specific  performance  where  he  has  been  unable  to  comply  with  his 
contract  according  to  the  terms  of  it  Jrom  the  state  of  his  title  at  the 
time,  if  he  comes  within  a  reasonable  time  and  the  defect  is  cured"" 
and  * 'sometimes  although  he  is  unable  to  make  title  when  the  bill  is 
brought  if  he  can  do  so  at  the  time  of  the  decree.**  Dunlap  v.  Hep- 
barn,  1  Wheat.  179;  5  Cranch  262;  6  O.,  172;  5  Paige  Ch.  235;  6 
Paige  407 ;  Seymour  v.  Delancy,  3  Cow.  445 ;  Chit.  Cont.  310 ;  Eq. 
R.  184 ;  1  Marsh.  583.  Generally  when  a  new  suit  is  necessary  to 
enable  the  vendor  to  perfect  title  the  vendee  will  not  be  required  to 
wait.  Frazer  v.  Wood,  8  Beav.  339 ;  Blacklow  v.  Laws,  2  Hare  40 ; 
Maginnis  v.  Fallon,  2  Moll.  566,  580 ;  Coster  v.  Turner,  1  Russ.  & 
My.  311,  296,  Dalby  v.  Pullen,  3  Sim.  29;  Lechmere  v.  Brasier,  2  J. 
&  W.  289 ;  2  L.  C.  Eq.  Pt.  2,  p.  30 ;  [404]. 

But  a  purchaser  with  knowledge  of  defects,  or  where  vendor 
dies,  cannot  generally  complain  of  such  delay  as  may  be  necessary 
to  make  title,  even  if  a  new  suit  is  requisite  for  that  purpose.  2  L. 
C.  Eq.,  Pt.  2,  p.  15,  [393]. 

But  after  notice,  the  vendor — or  his  representative  in  case  of  his 
death — must  be  prompt  in  perfecting  title,  or  the  vendee  may  re- 
scind. 

Guest  V.  Hornfrey,  5  Ves.,  818 ;  Heaphy  v.  Hill,  2  S.  &  S.,  29 ; 
Watson  V.  Read,  1  Russ.  &  My.,  236;  Walker  v.  Jeffreys,  1  Hare, 
341 ;  2  L.  C.  Eq.,  16  [394];  2  Story  Eq..  section  776;  12  O.,  1 ;  8  O., 
198. 

Where  a  vendee  is  notified  of  defects  of  title,  and  they  are 
waived  as  by  agreeing  to  receive  a  warranty  deed,  or  by  accepting 
it,  he  cannot  object  for  that  reason  to  a  specific  performance.  Gale 
V.  Long,  3  J.  J.  Marsh.,  540;  2  Story  Eq.,  section  778,  note;  Long 
V.  Moler,  5  O.  S.,  274 ;  Hill  v.  Butler,  6  O.  S.,  207 ;  1  Hilliard,  ch. 
12,  p.  224,  section  36 ;  Craddock  v.  Shirley,  3  Marsh.,  1139 ;  4  Desaus., 
126  ;  12  Ves.  27.  But  if,  notwithstanding  such  notice,  the  contract 
requires  a  good  title,  the  vendee  cannot  be  required  to  accept  a  de- 
fective one,  or  an  undivided  interest,  especially  if  it  might  affect  the 
possession  or  enjoyment  of  the  estate.  There  must  be  at  least  a 
substantial  compliance.  2  Kent,  475;  Dabby  v.  Pullen,  3  Sim.  R.,. 
29 ;  1  Ves.,  218 ;  4  Madd.,  227 ;  2  My.  &  K.,  726 ;  2  L.  C.  Eq.,  Pt.  2, 
p.  22  [401].     A  contract  for  title  requires  a  good  title.     Tremain  v. 
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Liming.  Wright  644 ;  Brown  v.  Witter,  10  O.  R.,  142 ;  Bodley  & 
McChord,  4  J.  J.  Marsh.,  475 ;  16  Mass.,  161;  14  Mass.,  425;  Sla- 
ward  V.  Willack,  5  East.,  198 ;  Sugd.  (8  ed.)  233 ;  Chit.  Cont..  310  ; 
11  Ves  ,  337  ;  18  Ves.,  605 ;  3  Campb.,  451 ;  2  Mer.,  424 ;  3  ed,,  53 ; 
9  Price,  488 ;  Sugd.,  305 ;  Pugh  v.  Chesseldine,  11  O.,  109;  Smith  v. 
Haines,  9  Greenl.,  128  ;  Brown  v.  Gammon,  14  Maine,  276  :  4  Corast., 
396;  Lawrence  v.  Dole,  11  Vt.,  549;  16  Maine,  164;  15  Pick  ,  546;  2 
«-«  Parsons  Cont,  169 ;  2  Johns,  *595,  11  Johns,  525;  7  Verm., 
^^^  27;  5  Mass.,  494;  16  Johns.,  268;  20  Johns.,  130;  22  Pick., 
166;  15  Pick.,  546. 

When  a  vendor  elects  to  rescind,  * 'he  must  be  able  to  restore 
the  vendor  all  he  received  and  place  him  back  in  his  original  sit- 
uation." 10  O.,  144  ;  Chit,  Cont.,  743  and  notes  458, 622.  The  in- 
tention to  rescind  must  be  evinced  by  some  positive  act.     8  O.,  198. 

An  application  of  these  and  other  principles  to  the  facts  of  this 
case,  will  show  that  the  plaintiff  is  entitled  to  a  judgment  rescinding 
the  contract  and  restoring  the  purchase  money,  subject  to  an  ac- 
count for  rents,  necessary  repairs,  and  taxes. 

He  has  in  all  respects  complied  with  the  contract  on  his  part. 
His  right  to  rescind  has  not  been  waived  or  defeated  in  any   way. 

I.  The  plaintiff's  knowledge  of  defects  in  title  at  the  time  of 
his  purchase  does  not  defeat  his  right  to  rescind,  for  two  reasons. 
First,  the  contract  itself  requires  ihe  vendor  "well  and  suflBciently 
to  convey  and  assure"  the  premises  to  the  plaintiff.  This  requires  a 
perfect  title  with  warranty.  Wright  R.,  644 ;  10  O.,  142;  4  J.  J. 
Marsh.,  475  ;  Tison  v  Smith,  8  Texas,  149 ;  14  An.,  U.  S.  Dig.  581; 
1  Hilliard  on  Vendors,  ch.  17,  p.  223,  section  36.  Perhaps  if  the 
vendor  had  a  good  title,  a  judgment  for  title  as  against  his  minor 
heir  Clinton,  with  warranty  from  his  widow  and  other  heirs, 
might  be  sufficient,  though  it  has  been  doubted  whether  a 
vendee  is  bound  to  accept  a  judicial  title  which  heirs  may  open  upon 
arriving  at  majority.  Jones  v  Taylor,  7  Texas,  240  ;  Code,  section 
386 ;  8  An.  (14)  U.  S.  Dig.,  oSl  section  36.  As  to  widow,  see  Miller 
V.  Woodman,  14  O.,  518. 

But  in  this  case  the  parties  anticipating  the  vendors  death,  of 
course  expected  a  judicial  title,  and  that  in  proper  form  and  time,  is 
all  the  vendee  could  require. 

Second — '^Knowledge  of  defects  by  vendee,"  is  not  a  waiver  of 
the  right  to  demand  a  good  title,  unless  the  terms  of  the  contract 
require,  or  circumstances  exist.  '*such  as  to  show  that  the  vendee 
knew  of  its  defects  and  intended  to  accept  such  title  as  could  be  made, 
relying  upon  the  covenants  of  warranty."  7  Texas,  240 ;  Bales  v. 
Delevan,  5  Paige,  ch.  299  ;  6  Paige,  407;  1  J.  C.  R.,  387;  Jackson 
V.  Ligon,  3  Leigh.,  161;  2  U.  S.  Eq.  Dig.,  577.  section  316-336; 
Rector  v.  Price,  1  Mis.,  373 ;  2  Kent.  472. 

II.  Possession  and  enjoyment  of  rents  by  vendee  in  an  execu- 
tory contract,  andpayment  of  purchase  money,  do  not  defeat  his 
right  to  rescind,  even  if  the  agreement  was  made  with  knowledge  of 
•defective  title,  except  of  course  where  the  vendee  is  bound  to  accept 
a  defective  title.     Thus  in  Jackson  v.  Ligon  3  Leigh.,  161,  the  court 
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held  that  "Where  a  vendee  of  land  knows  that  at  the  time  of  making 
the  contract  the  vendor's  title  is  defective,  but  the  vendor  agrees  to 
make  a  good  title  by  a  given  day,  and  the  vendee  goes  into  posses- 
sion, and  the  vendor  fails  to  make  a  good  title  at  the  time  appointed, 
whereupon  the  vendee  quits  the  possession  of  the  land,  the  fact  that 
the  vendee  knew  at  the  time  of  the  sale  of  the  defect  in  the  vendor's 
title,  is  no  ground  for  compelling  him  to  receive  such  title  as  the 
vendor  can  make."  Caldwell  v.  White,  5  J.  J.  M.,  208;  Mann  v. 
Dun,  2  O.  S..  198 .  Bank  of  Columbia  v.  Hayden,  1  Pet.,  455  ;  7  Cur- 
tis, 661-7  ;  1  Parsons  on  Cont.,  417  ;  2  Story  Eq.,  section  778 ;  State 
v.  Worthington,  ;  O.,  Pt.  1,  171 ;  4  T.  B.  Monroe,  661 ;  Barnett  v. 
Hayden,  5  J.  J.  M.,  109;  Young  v.  Singleton,  6  J.  J.M.,  320;  Ow- 
ings  V.  Brown,  5T.  B.  Mon..  462  ;  Williams  v.  Wilson,  4  Dana,  506; 

2  Dana,  375  ;  1  Hillard  on  Vend.,  302  47  ,  App  x  292  ;  4  J.  J.  M.,  475 ; 

3  J.  J.  M.,  540  ;  Brown  v.  Haines,  12  O.,  1 ;  8.  O.,  198-201 ;  4  O., 
231 ;  1  A.  K  Marsh,  434.     But  see  Fuller  v.  Hubbard,  6  Cow.,  13. 

*It  may  be  that  at  law  a  party  having  received  a  partial  g-- 
benefit  by  possession  cannot  rescind  ;  but  it  is  not  necessarily 
so  in  equity,  as  the  authorities  above  show.  Chit.  Cont.,  458,  622, 
743,  notes ;  Hunt  v.  Silk,  5  East,,  449;  Beed  v.  Blackford,  2  Y.  & 
I.,  278;  Franklin  v.  Miller,  4  Ad.  &  E.,  599;  1  Mete,  547;  2  Watts, 
433 ;  4  Mass.,  602;  15  Mass.,  319 ;  Reed  v.  McGrew,  5  O.,  386;  2 
Hill,  606. 

III.  To  enable  the  vendee  in  possession  of  land  under  an 
executory  contract  to  rescind  it,  the  general  rule  is,  that  he  must 
show  a  surrender  of  the  property,  or  an  offer  to  surrender  it,  and 
that  the  vendor  can  be  put  in  stain  quo.  The  vendor  must  allow 
for  necessary  repairs  and  taxes,  and  the  vendee  is  liable  for  rents 
and  profits.  If  the  vendor  is  dead  the  possession  must  be  surren- 
dered to  him  on  whom  the  descent  is  cast,  and  not  to  the  adminis- 
trator. He  cannot  abandon  the  premises  to  waste  and  dilapidation 
without  notice :  2  Hilliard  on  Vend.  App.  301;  1  S.  &  M.,  146; 
Davis  V.  Tartwater,  15  Ark.,  286;  McDonald  v.  Fithian,  2  Oilman 
269.651 ;  Griffith  v  Defew.  8  A.  K.  M.  180;  Ark.,  182;  Pothar  on 
Sales  part  5,  Ch.  2  section  374,  381,  382;  Reynolds  v.  Nelson,  6 
Mass  19  Huniei  v.  Goudy,  1  O.,  449;  Murphy  v.  Officer,  8  Yerg, 
502;  Fitzpatrick  v.  Featherstone,  3  Ala.  40;  Caldwell  v.  White,  5  J. 
J.  Marsh  208. 

But  to  this  general  rule  there  must  be  exceptions,  especially  in 
Equity  where  rescission  is  in  the  sound  discretion  of  the  court.  The 
law  does  not  require  a  vain,  absurd  or  unreasonable  thing ;  Parley 
V.  Balch,  23  Pick  283:  Donelson  v.  Young,  1  Meigs  155;  2  Parsons 
Cont.  163;  Co.  Litt.  210  ;  25  Wend.  405;  2  Hill  351;  Chit.  Con. 
464;  note  1 ;  3  N.  H,  455 ;  15  Mass.,  319;  10  Mass.,  31 ;  1  Wend. 
58 ;  2  N.  &  M.  C.  65  ;  4  Mass  45  ;  9  Wheat  598  ;  6  Mass.  449 :  17 
O.,  78 ;  3  O.,  307 ;  Chit  Bills  49  ;  20  Maine  325.  If  the  vendor  is 
dead,  and  the  descent  is  cast  upon  minors  without  guardian,  or  if 
their  residence  be  unknown  so  that  notice  by  mail  is  impossible  it 
is  but  the  dictate  of  reason  and  common  sense  to  say  that  the  vendee 

13    W.  L.  G. 
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should  be  requited  to  retain  possession,  and  protect  the  estate  until 
he  can  apply  to  a  court  of  Equity  and  upon  showing  the  facts  have 
a  receiver  appointed  to  take  charge  of  it.  He  .should  at  once  apply 
to  Equity  as  in  this  case  he  has  done,  and  the  court  will  protect  the 
rights  of  infants.  1  Story  Eq.  section  240,  644.  A  tender  of  pos- 
session to  minors  would  be  absurd.  Their  occupancy  might  work 
its  destruction.  It  should  not  in  any  event  be  abandoned  or  put  in 
hazard;  4  Wend.  525;  5  John.s,  406 ;  13  Wend.  95;  2  Parsons  on 
Cont.  165,  note  3. 

In  this  case  the  plaintiff  did  all  this  and  more.  He  made  an 
equitable  arrangement  with  the  administrator,  by  which  he  was  to  re- 
main in  possession  and  pay  rents.  So  soon  as  a  guardian  was  ap- 
pointed, pending  suit  he  tendered  possession  to  him  and  demanded 
title ;  7  Cow.  53 ;  He  gave  notice  to  the  widow.  He  did  all  that  was 
possible  to  do. 

The  plaintiff  therefore  has  not  lost  his  right  to  rescind,  but  is 
in  a  position  to  do  so,  if  the  defendants  cannot  make  title,  or  have 
unreasonably  neglected  or  refused  to  do  so. 

IV.  It  only  remains  to  inquire  whether  the  condition  of  the 
title,  the  position  of  the  administrator,  the  heirs,  or  their  guardian, 
or  any  of  them,  is  such  as  to  defeat  their  right  to  ask  specific  per- 
iormance. 

1.  The  administrator  aloncy  if  there  be  no  guardian,  may,  by 
his  rejusai  or  neglect  to  perfect  title,  defeat  the  right  of  the  heirs  to 
a  specific  performance,  even  if  they  are  without  fault.  This  neces- 
sarily results  from  the  position,  duties  and  power  of  an  administra- 
tor. 

It  has  been  held  that  when  an  administrator  rescinds  an  executory 
358  *contract  of  sale  in  a  way  beneficial  to  the  estate,equity  will  not 

disturb  his  act.  Howard  v.  Babcock,  7  O.  Pt.  2,  p.  73 ;  Ludlow 
V.  Cooper,  4  O.  S.  17.  And  in  Gray  v.  Hawkins,  9  O.  S.  (  not  yet 
published )  the  right  of  an  administrator  to  rescind,  subject  to  the 
approval  or  control  of  equity,  has  been  directly  affirmed.  This 
riglit  is  but  an  incident  of  his  powers.  He  has  the  rieht  to  collect 
the  purchase  money  and  thus  affirm  the  contract.  This  imposes 
on  him  the  duty  of  completing  the  contract.  He  has  a  statutory 
and  a  common  law  ower  to  perfect  title  as  against  the  vendor's  heirs. 
Thus  in  Muldron  v.  Muldron,  2  Dana,  386,  it  was  held  that  '*if  one 
.sells  land — the  title  to  be  made  on  payment  of  the  purchase  money 
— and  dies,  the  right  of  the  money  passes  to  his  personal  represen- 
tative, who  may  compel  the  heir  to  make  title  to  enable  him  to  recover 
it." 

He  may,  in  his  discretion,  subject  to  the  control  or  approval  of 
equity,  appropriate  assets  to  cure  defects  and  buy  in  outstanding 
interests,  just  as  he  may  complete  any  executory  contract  of  the  in- 
testate. Swan's  Manud,  ch.  10,  p.  145 ;  2  Kent,  230 ;  3  I.  C.  R.  312 ; 
6  I.  C.  R.,  398;  1  Story  Eq.,  sections  544,  240. 

He  has  a  statutory  and  a  common  law  power  to  arbitrate  the 
right  of  the  vendee  to  recover  purchase  money  paid,  or  he  may  re- 
pay it  without  suit  or  arbitration,  and  thus  in  either  event  rescind. 
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The  right  thus  to  rescind  in  any  of  these  ways  by  some  positive 
act  implies  the  right  to  rescind  by  a  refusal  or  unreasonabie  delay 
in  completing  the  contract.  6  I.  C.  R.  360.  The  whole  legal  the- 
ory of  delay  as  affecting  specific  performance  proceeds  upon  the 
ground  of  implied  consent  to  abandon  the  contract. 

The  right  of  the  court  to  visit  a  rescission  upon  his  neglect  is 
no  more  dangerous  to  heirs  than  the  right  to  allow  it  by  the  direct 
act  or  assent  of  the  Administrator.  The  statute  of  limitations  runs, 
at  law,  against  him,  even  if  his  neglect  is  not  in  good  faith,  and 
even  to  the  predjudice  of  heirs ;  and  why  will  not  delay  have  the 
same  effect  in  equity  where  he  neglects  the  duty  to  act  or  in  good 
faith  deems  it  the  interest  of  the  estate  not  to  do  so  ?    14,  O.  547. 

The  contract  is  a  mere  chattel,  subject  to  his  control ;  the  heirs, 
upon  the  death  of  the  vendor,  being  naked  trustees  of  the  title,  for 
the  vendee,  and  the  vendee  being  trustee  of  the  purchase  money 
for  the  administrator.  2  Dana,  387.  Sugden  130.  2  Story  Eq., 
section  790  et  sea,  2  Kent  476  note  a,  230  note  c,  1  Hoffman  Ch.  R. 
218. 

Having  the  statutory  power  to  sell  realty  to  pay  debts,  he  may 
well  be  entrusted  with  the  discretion  of  determining  whether  it  is 
best  to  buy  in  outstanding  interests  to  perfect  title,  to  litigate  with 
the  vendee  for  damages  on  failure  to  make  title  or  for  refunding  of 
purchase  money,  or  to  rescind  and  avoid  all  these  difl&culties.and  if 
necessary,  sell  by  his  petition,  under  the  statute,  the  lands  in  con- 
troversy, rather  than  others  more  valuable,  to  pay  costs  of  litiga- 
tion. This  discretion  must  rest  somewhere.  Equity  will  control 
it,  and  as  well  in  an  administrator  as  in  a  guardian.  1  Story  Eq. 
section  544.  The  utmost  good  faith  and  reasonable  discretion  will 
be  required,  but  when,  as  in  this  case,  the  discretion  has  not  been 
abused,  and  the  delay  was  with  a  view  to  rescind  because  of  the  diffi- 
culty or  impossibility  of  perfecting  the  title,  equity  will  rescind, 
both  for  delay  in  perfecting  the  title  as  against  the  heirs  of  Mc- 
Clain  and  the  heirs  of  Ewing. 

The  administrator  could  not  waive  a  tender  of  possession  to 
McClain's  heirs,  if  necessary,  nor  their  defense  for  want  of  it ;  but 
being  minors  no  tender  was  *requisite.  2  Dana  387.  Fuller  v.  «--. 
Williams,  7  Con.  53.  "^^ 

2.  Added  to  all  this  it  is  now  impracticable  within  any  reason- 
able time  if  not  impossible  to  make  title.  Sherman  Ewing  it  is 
true  made  a  warranty  deed  to  the  plaintiff,  by  procurement  of 
McClain's  heirs,  March  23,  1858,  but  he  is  non  compos  mentis.  If  it 
be  said  the  question  of  his  capacity  was  a  subject  of  fair  controversy 
until  now  decided  by  the  court,  it  may  be  replied  that  Cornell  is  not 
bound  to  accept  a  doubtful  title.  Watts  v.  Waddle,  1  McLean  200 ; 
Longworth  v.  Taylor,  1  McLean  395 ;  Barr  34;  Garnet  v.  Macon,  2 
Brock  185 ;  Seymour  v.  Delancy  Hopk.  43 ;  5  Cow.  714 ;  6  Call  308 ; 
4  J.  J.  Marsh,  426;  4  Monr.  115;  5  J.  J.  M.  135,  542 ;  Boymun  v. 
Gatch,  7  Bing.  379;  5  M.  and  P.  222. 

It  was  the  duty  of  the  guardian  and  administrator  each  to  per- 
fect the  title  promptly  if  desirable  or  practicable,  and  the  exercise 
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of  ordinary  vigilance  would  have  informed  them  of  Sherman  Sw- 
ing's incapacity.  2  Kent  230 ;  tiy  S.  O.  198.  Demand  has  been 
made  for  title  as  was  plaintiffs  duty,  and  a  reasonable  time  has  now 
elapsed  without  any  effort  on  their  part  to  make  a  title  free  from 
doubt.     6  Cow.  13.  Fuller  v.  Williams,  7  Cow.  63. 

If  by  proceeding  in  partition  or  through  a  guardian  for  Ewing 
the  title  could  have  been  perfected,  the  guardian  of  McLean's  heirs 
in  doing  nothing  as  yet  to  accomplish  that  object  has  been  guilty  of 
such  delay  as  in  Equity  amounts  to  an  abandoment  of  the  contract, 
and  so  can  not  ask  specific  performance. 

No  one  of  the  parties  in  this  case  has  been  "  ready,  desirous, 
prompt  and  eager  ,"  except  the  plaintiff.  Meantime  the  property 
has  depreciated.  McKay  v.  Carrington,  1  McLean,  50 ;  Garnet  v. 
Mason,  2  Brock.,  185;  2  U.  S.  Eq.  Dig.,  585;  2  L.  C.  Eq.,  8  O.  198; 
12  0. 1 ;  Colcock  v.  Butler,  1  Desau.,  3Q7.  The  delay  has  been  un- 
reasonable in  point  of  time.  Lawrence  v.  Dale,  3  J.  C.  R.,  23;  3 
Pa.,  445;  2  Sheply,  57;  Rice,  84;  Chit.  Cont.,  743.  note  22;  Pick., 
546  ;  2  Shepley,  57;  Colcock  v.  Butler.  1  Desau.,  307;  1  J.  C.  R.,  370; 
Chit.  Cont.  310  note  1,  (6  Am.  ed.);  17  Main,  316 ;  1  Clarke,  133 ;  1 
Dev.  &  Bat ;  277 ;  16  Main  92  ;  2  B.  Monr. ,  441 ;  4  Post  Eq. ,  297. 374 ; 
1  How..  358  ;  1  McLean,  395 ;  4  Bro.  C.  C.  ( 1st  Am.  ed.)  393  n. 
329;  Scott  v.  Fields,  7  O.  Pt.  2,  p.  92. 

It  is  urged  that  the  plaintiff  did  not  advise  as  to  the  kind  of 
title  he  required.  He  did  demand  of  the  administrator  "to  attend 
to  the  completion  of  the  contract."  This  was  a  demand  for  a  valid 
title.  If  no  kind  of  title  was  specified,  it  was  the  business  of  the 
administrator  or  guardian  to  make  a  valid  one. 

Decree  that  contract  be  rescinded — that  Cornell  be  charged 
with  rents  to  time  of  his  notice  to  guardian,  March,  1858, — that  he 
be  allowed  for  reasonable  repairs  and  taxes,  purchase  money  to  be 
refunded  with  interest  from  the  time  it  was  by  the  contract  payable. 
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STREET  RAILROADS— ASSAULT  AND  BATTERY. 

[Hamilton  Common  Pleas  Court,  1859.] 

State  v.  Henry  Kimber. 

A  conductor  of  a  city  passenget  railroad,  in  forcibly  ejecting  from  the  car  a 
mulatto,  claiming  a  right  to  ride,  and  who  had  not  refused  payment,  is 
guilty  ot  assault  and  battery,  though  no  more  force  than  necessary  was 
used  in  the  removal. 

Lowe,  J. 

The  defendant  stands  charged  by  the  information  with  commit- 
ting an  assault  and  battery  upon  Sarah  Fawcett.  It  ap- 
pears by  the  testimony  that  the  defendant  is  a  conductor  upon 
one  of  the  street  railroad  cars  of  the  City  Passenger  R.  R.  Co.  in  this 
city ;  that  on  Monday  the  IGthinst.,  the  witness,  Mary  Fawcett,  step- 
ped upon  the  platform  of  the  car  under  ordinary  circumstances  for 
the  purpose  of  taking  her  seat  in  the  car  as  a  passenger.  Immediately 
upon  her  getting  on  the  platform,  the  defendant  ordered  her  to 
*leave  the  car,  which  she  refused  to  do,  claiming  a  right  to  ^^^ 
ride  in  the  car. — Thereupon  the  defendant  forcibly  ejected  her 
from  the  car.  I  am  not  satisfied  from  the  testimony  that  any  more 
force  was  used  than  was  necessary  in  removing  her  from  the  car,  if 
such  removal  was  lawful ;  if  it  was  not  lawful  the  defendant  is 
guilty  of  an  assault  and  battery.  It  is  claimed  in  defense  that  the 
witness  Sarah  Fawcett  being  a  person  of  color  was  rightfully  ex- 
pelled from  the  car,  and  that  the  company  were  not  bound  to  trans- 
port her  on  its  public  conveyance.  That  the  company  and  the  de- 
fendant in  its  employment  are  common  carriers  of  passengers  for 
hire  is  not  controverted. 

I  understand  the  duty  of  common  carriers  of  passengers  for 
hire  to  be  to  receive  and  convey  all  persons  who  apply  for  a  passage, 
and  who  are  ready  and  willing  to  pay  their  fare  and  who  are  not  un- 
fit persons  by  reason  of  their  disorderly  conduct,  misbehavior, 
drunkenness,  or  disease,  or  who  take  passage  for  the  purpose  of  in- 
terfering with  the  business  of  the  carrier.  Such  is  substantially 
the  rule  as  decided  by  Chief  Justice  Story,  Sumner  Rep.,  221  and 
by  the  supreme  court  of  New  Hampshire,  ION.  H.  Rep.  381.  See 
also  Angell  &  Ames  on  carriers.     See  524  A.  seq. 

In  Pierce  on  American  Railroad  law,  the  duty  of  common  car- 
riers of  passengers  is  thus  defined  :  **The  company  is  under  a  pub- 
lic duty  as  a  common  carrier  of  passengers  to  receive  all  who  offer 
themselves  as  such  and  are  ready  to  pay  the  usual  fare.  *  *  * 
It  may  decline  to  carry  persons  after  its  means  of  conveyance  are 
exhausted,  and  refuse  such  as  persist  in  not  complying  with  its 
reasonable  regulations,  or  whose  improper  behavior — as  by  their 
drunkenness,  obscene  language  or  vulgar  conduct — renders  them  an 
annoyance  to  other  passengers.  But  it  cannot  make  unreasonable 
discriminations  between  persons  soliciting  its  means  of  conveyance 
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as  by  refusing  them  on  account  of  personal  dislike,  their  occupa- 
tion, condition  in  life,  complexion,  race,  nativity,  political  or  eccle- 
siastical relations,  Pierce  on  Am.  R.  R.  Law  p.  489. 

I  am  not  aware  of  any  decision  in  a  court  of  last  resort,  that 
maintains  a  different  doctrine  from  these  authorities,  and  if  there 
were  any  such  decision  I  am  satisfied  the  diligence  of  the  counsel 
for  defendant  would  have  enabled  them  to  produce  it.  I  must  take 
them  therefore  as  the  law  applicable  to  this  case.  It  is  not  pre- 
tended that  the  passenger  was  in  any  way  disorderly,  that  she  re- 
fused to  pay  her  fare,  that  there  was  any  lack  of  room  for  her  ac- 
commodation, that  any  of  the  passengers  objected  to  her  being  re- 
ceived, or  that  there  was  any  objection  to  her  whatever  but  her  com- 
plexion. As  she  appears  upon  the  stand  she  seems  to  be  about  as 
much  of  the  white  as  African  race — in  fact  a  mulatto,  and  appar- 
antly  one  of  the  better  portion  of  her  class. 

I  am  satisfied  that  it  was  the  duty  of  the  defendant  to  receive 
the  witness  as  a  passenger,  and  that  in  forcibly  ejecting  her  from 
the  car  he  was  guilty  of  an  assault  and  battery.  It  does  not  appear 
however  that  he  acted  wantonly  or  maliciously  but  in  the  supposed 
exercise  of  a  right ;  I  shall,  therefore,  dispose  of  the  case  without 
imprisonment. 

The  defendant  was  fined  $10.00  and  the  costs. 

E.  M.  Johnson,  prosecuting  attorney  for  the  state. 

Headington  &  Pugh,  for  defense. 
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*RAILWAY  MORTGAGES.  377 

[Hardin  Common  Pleas  Court,  December  Term,  1869.] 

H.  P.  Darst  V.  The  Pittsburgh,  Ft.  Wayne  &  Chicago  Rail- 
road Co.,  John  Ferguson  and  John  Pearce. 

1.  Where  a  r^ar^^  upon  a  particular  fund  or  property  is  created,  in  express 

terms  or  by  necessary  implication,  in  favor  of  a  creditor,  with  or  without 
his  privity,  he  may  by  petition  in  equity  enforce  payment  of  his  claim 
without  first  obtaining  judgment  at  law. 

2.  Under  the  laws  of  Ohio,  when  a  railroad  company  has  executed  a  mort- 

gage upon  its  property  and  income,  all  claims  arising  thereafter  for  ser- 
vices, money  or  materials  necessarily  employed  in  constructing,  repair- 
ing or  operating  its  road,  and  all  liabilities  arising  therefrom,  are  a  charge 
upon  such  income  prior  to  the  mortgage  debt. 

3.  This  priority  has  been  recognized  in  all  the  recent  cases   where   receivers 

have  been  appointed ;  it  exists  when  the  mortgagee  takes  possession  of  a 
railway  ;  it  has  existed  by  the  usa^e  of  all  companies,  and  the  common 
understanding  of  the  public  ;  it  is  indispensable  to  enable  railroad  com- 
panies to  carry  out  their  objects ;  it  results  from  a  fair  construction  of 
the  statute  authorizin)2[  the  execution  of  mortgages,  since  the  income 
pledged  therein  is  net  income,  and  not  gross  earnings  \  it  is  alike  just  to 
creditors  and  beneficial  to  mortgagees,  because  otherwise  no  company 
could  earn  money  to  discharge  its  liabilities ;  *it  is  necessary  for 
the  protection  of  the  officers  of  railroad  companies,  because  other-  378 
wise  their  usage  of  paying  current  expenses  from  income  would  be 
a  misapplication  thereof. 

4.  Where  all  the  preferred  claims  can  be  paid  from  the  income  or  property  of 

a  company,  not  necessary  for  operating  its  road,  each  creditor  may  pro- 
ceed for  himself  without  making  other  creditors  or  bondholders  under 
the  mortgage  parties. 

5.  The  judgment  can  require  the  companv,  or  any  officer   who  is  a  party,  to 

apply  money  then  on  hand  or  thereafter  to  be  received,  in  satisfaction  to 
such  preferred  claim,  and  this  may  be  enforced  by  attachment. 

Civil  Action.  Petition  filed  September  12, 1859,  averg  that  the 
railroad  Compaq^  is  indebted  to  plaintiff  in  $855.36,  for  money  ad- 
vanced and  services,  all  of  which  was  for  the  necessary  expenses  of 
said  company  in  operating  its  road.  That  said  company  had  issued 
bonds  to  sundry  persons,  in  all  amounting  to  ten  millions  of  dollars, 
for  money  loaned,  which  bonds  are  payable  in  1872,  with  seven  per 
centum  interest,  half-yearly.  That  to  secure  said  bonds  the  com- 
pany on  January  1,  1857,  by  deeds  of  trust,  conveyed  to  John 
Ferguson,  as  trustee,  the  road  and  all  real  and  personal  property, 
income  and  profits  then  owned  or  thereafter  to  be  acquired,  to  hold 
for  the  following  purposes,  to-wit :  In  case  said  company  should 
fail  to  pay  the  interest  and  principal  on  said  bonds,  that  the  trustee 
should  take  possession  of  the  road,  cause  it  to  be  operated,  and 
apply  the  net  income  to  payment  of  said  interest  and  principal,  but 
until  default,  that  the  company  * '  shall  continue  in  possession  and 
management "  of  the  road,  etc.  The  deed  of  trust  recites  that  the 
following  provision  has  been  adopted  by  the  board  of  directors  : 
A  sinking  fund  for  the  payment  of  the  lx)nds  shall  be  formed  as 
follows  :     From  the  net  earnings  of  the  road  after  the  payment  of 
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the  €xpe7is€s  of  maintaining^  and  operatiiig  the  same,  taxes  and  as- 
sessments, and  the  interest  of  the  company's  debt,  there  shall  be 
set  apart  on  January  1st  and  July  each  year,  three-fourths  of  one 
per  cent,  on  the  amount  of  bonds  issued,  etc 

The  petition  avers  that  the  R.  R.  Co.  has  no  unincumbered 
property  liable  to  execution,  nor  can  any  be  sold  on  execution  by 
reason  of  the  deed  of  trust,  etc.  The  petition,  after  reciting  the 
provisions  of  the  deed,  etc.,  avers  that  it  was  the  duty  by  the  terms 
of  the  deed  and  by  law  to  pay  the  necessary  expenses  of  operat- 
ing the  road,  before  paying  the  interest  or  principal  of  the  bonds, 
etc.  That  John  M.  Pearce  has  money  in  his  hands  as  ticket  and 
freight  agent  of  the  company,  and  is  daily  in  the  receipt  of  money 
as  such  agent.  Prayer  for  judgment,  and  that  Pearce  be  required 
to  pay  the  same  out  of  money  he  now  has  or  may  .receive. 

Demurrer  by  defendants,  for  want  of  sufficient  facts,  misjoinder 
of  causes,  parties,  etc. 

E.  &  J.  Stillings,  for  plaintiff. 

T.  E.  Grissell,  for  defendant. 

By  the  court — William  Lawrence  Judge. 

The  petition  in  this  case  seeks  to  recover  judgment  which  is 
/^^fl/ relief,  and  to  have  satisfaction  thereof  in  a  mode  which  is 
equitable  relief. 

For  the  defendant  it  is  insisted : 

First — That  a  petition  in  the  nature  of  a  "  creditor's  bill " 
cannot  be  maintained  until  after  judgment. 

Second — ^That  the  money  sought  to  be  appropriated  is  covered 
by  the  mortgage  or  deed  of  trust,  and  could  not  be  reached  by 
plaintiff,  even  after  judgment. 

These  questions  are  of  the  utmost  importance,  as  they  in- 
volve large  interests,  and  determine  the  rights  and  duties  of  the 
officers  of  railroad  companies'  mortgage's,  etc. 

It  is  certainly  true  as  a  general  proposition,  that  a  creditor  at 
large  or  before  judgment,  cannot  proceed  by  *  "creditor's  bill" 
to  reach  assets  even  if  there  be  nothing  liable  to  attachment  or 
execution  at  law.  But  to  this  rtile  there  are  exceptions.  If  a 
creditor  is  entitled  to  payment  out  of  a  specific  or. trust  fund,  a  peti- 
tion in  the  nature  of  a  ''creditor's  bill"  may  be  maintained  without 
judgment.  See  authorities  in  Marion  Bank  v.  Mc Williams,  1  West. 
Law  Monthlv  673;  Kellogg  v.  Brennan,  14  O.,  72;  1  West.  Law 
Monthly  568,  569,  670-1;  2  Story  Eq.,  section  1244,  9(0.  1252; 
Burrell  on  assignments  Chap.  51,  page  536  and  notes.  Story  Eq.  P. 
L.,  sectioti  148-9 ;  2  Story  Eq.,  sections  1215,  1245. 

Such  petition  is  in  fact  more  properly  in  the  nature  of  a  bill  to 
administer  a  trust  or  enforce  specific  performance  of  a  trust  duty,  or 
a  charge  or  lien  upon  a  fund,  all  of  which  belong  to  the  equity 
jurisdiction  of  courts. 

Bonvier  says  a  trust  **is  an  equitable  right,  title  or  interest  in 
property,  distinct  from  its  legal  ownership  ;  or  it  is  a  personal  obliga- 
tion for  paying,  delivering  or  perfcruiing  anything  where  the  person 
intrusting  has  no  real  right  or  security,  for  by  that  act  he  confides 
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altogether  to  the  faithfulness  of  those  intrusted.     *    *    *    It  is  an 
obligation  upon  a  person  arising  out  of  a  confidence  reposed  in  him  ' 
[or  a  duty  injoined  by  law]  to  apply  property  faithfully,  and  accord- 
ing to  such  confidence"  [or  legal  duty]  Bon  v.  Die.  2  Story  Eq.,  sec- 
tion 960 ;  4  Kent,  292;  2  Blackst.,  328. 

As  a  part  of  the  equity  jurisdiction  over  trusts,  or  of  a  jurisdic- 
tion analogous  thereto  Heiis  and  charges  upon  property  are  within 
the  control  of  chancery.  Thus  it  is  said  in  Z  Story  Eq.,  section 
1244,  '*if  a  devise  is  made  of  real  estate  charged  with  the  payment  of 
debts  generally,  it  may  be  enforced  by  aiiy  one  or  more  creditors 
against  the  devisee,  although  there  is  no  privitj'  of  contract  between 
him  and  them.     King  v.  Dennison,  1  Ves.  &  B.,  272.     And  in  sec. 

1246  Judge  Story  says  such  charges  **are  otten  created  by  the  ex- 
press and  positive  declarations  of  deeds  and  wills ;  but  they  not  un- 
frequently  also  arise  by  implication  from  gerieral  forms  of  expression 
used  in  such  instruments.  Thus  a  testator  olten  devises  his  estate 
"after  payment  of  his  debts.*'  The  settled  doctrine  now  is,  that  the 
debts  in  all  such  cases  constitute  by  implication  a  charge  on  the  real 
estate  "for  which  he  cites  authorities  to  this  and  section   1247  and 

1247  d. 

In  Russell  v.  Clark,  7  Cranch  69,  it  is  said  :  *'It  is  settled  in  this 
court  that  the  per.'^on  for  whose  benefit  a  trust  is  created,  who  is  to 
be  the  ultimate  recoverer  of  money,  may  sustain  a  suit  in  equity  to 
have  it  paid  directly  to  himself.*'  2  Story  Eq.,  section  1250,  1251, 
12  >2 ;  Bouv.  Die.  title  Lien.  1  U.  S.  Eq.  Dig.  251 ;  Smith  v.  Shep- 
hard,  2  Hay.,  168  ;  Darrington  v.  Borland,  3  Porter  9 ;  O'Brien  v. 
Coulter,  2  Blackford,  485,  3  Blackford,  39;  Grosvenor  v.  Austen,  6 
O.,  103,  227;  Rawsdell  v.  Craighill,  9  O.,  197;  Wright  R.,  261,  2  U. 
S.  Eq.  Dig.  609  trust. 

These  authorities  suflSciently  show  that  the  plaintiflf  is  entitled 
to  the  remedy  he  seeks,  without  first  having  obtained  judgment,  if 
his  claim  is  a  //>«,  or  charge  upon  the  hicome  of  the  railroad  com- 
pany, or  if  the  corporation  is  a  trustee  of  that  fund  lor  his  benefit. 
The  authorities  are  also  clear  that  he  may  equally'  enforce  the  lien, 
charge  or  trust,  if  it  was  created  or  exists  without  his  privity  as  with 
it.  2  Story,  Eq.  1244,  1  Ves.  &  B.,  272;  Burrell  on  assignments,  Ch. 
51,  p.  536  and  notes.     Richard.son  v.  Rust,  9  Paige  Ch.  243. 

When  there  is  a  sufiicient  fund  to  pay  this  case  of  claims, 
neither  the  bondholders  under  the  deed  of  trust,  nor  other  creditors 
are  necessary  parties.  1  U.  S.  Eq.  Dig.  255 ;  3  Paige  Ch.,  517 ;  Buck 
V.  Penrybacker,  4  Leigh  *5 ;  Johnson  v.  Candage,  31  Main  R.,  ««„ 
28  (1  Red.);  Burnill,  537,  Story  Eq.  PI.,  sections  203,  212,  2  U.  ^^^ 
S.  Eq.  Dig.  434 ;  Calvert  on  Parties,  212,  15 ;  Redfield  on  R.  R.  583 
n.,  1  Story  Eq.  548,  548  d\  Woodgate  v.  Field,  2  Hare  R.  211 ;  Owens 
V.  Dickinson,  I  Craig.  &  Phill.  48. 

It  becomes  material  therefore  to  inquire  whether  any  charge 
has  been  created  upon  the  income  of  this  company  in  favor  of  the 
plaintiff,  or  whether  the  railroad  company  holds  it  in  trust. 

By  the  general  railroad  act  of  February  11,  1848,  every  com- 
pany has  power  to  *'do  all  needful  acts  to  carry  into  effect  the  object 
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for  which  it  was  created."  They  also  have  "power  to  borrow  money 
on  the  credit  of  the  corporations — and  may  execute  bonds — there- 
for, and  to  secure  the  payment  thereof  may  pledge  the  property  and 
income  of  such  company."  Companies  organized  under  that  law 
have  power  to  construct  and  operate  their  railways.  The  available 
means  of  every  company  consists  of  its  capital  stock  invested  or  un- 
invested, and  its  income. 

The  deed  of  trust  or  mortgage  on  this  road,  and  indeed  all  the 
incumbered  roads  of  this  state,  has  been  made  under  the  statutory 
provision  above  quoted,  ox  others  similar  thereto. 

It  is  scarcely  necessary  to  cite  authorities,  to  prove  that  the 
mortgage  in  this  case  created  a  charge,  or  lien  upon  the  property  or 
income  of  the  company.  A  lien  '*in  its  most  extensive  signification, 
includes  every  case  in  which  real  or  personal  property  is  charged 
with  the  payment  of  any  debt  or  duty."     Bonv.     Die. 

The  charge  in  favor  of  the  mortgagee,  is  on  which  equity 
will  enforce  if  legally  created  at  the  instance  of  any  interested 
party. 

But  to  what  extent  does  the  lien  exist  ?  Upon  all  the  gross 
earnings  of  the  company,  or  only  its  net  income  after  paying  taxes 
and  expenses  of  operating  the  road,  and  liabilities  incident  thereto? 
There  are  many  considerations  to  show  that  the  mortgage  lien  only 
attaches  to  the  nei  earning  or  rather  that  the  primary  charge  upon 
the  entire  property  and  income  of  the  company  consists  of  taxes, 
wages  of  laborers,  salaries  of  oflScers,  claims  for  wood,  coal,  oil,  ma- 
chinery, repairs,  advertising,  and  everything  necessary  to  operate 
the  road,  or  growing  out  of  its  management  as  a  liability  of  the 
corporation.  When  all  these  are  paid  the  rights  of  mortgagees  fol- 
low next  in  order.  The  term  "property  and  income  of  such  com- 
pany in  the  provision  of  the  statute  authorizing  a  mortgage  must  be 
construed  in  the  light  of  existing  facts,  reason,  equity  and  common 
sense.  It  has  always  been  a  fact  that  no  single  company  in  the 
state  could  operate  its  road  for  any  considerable  time  without  using 
its  income  or  property  to  pay  the  expenses  thereof.  From  the 
necessity  of  the  case  all  parties  to  the  mortgage  expected  the  income 
thus  to  be  used. — That  necessity  entered  into  and  formed  a  part  of 
the  contract.  The  terms  of  the  mortgage  itself  recognize  this  right. 
The  objects  of  the  organization  of  the  corporation  would  be  de- 
feated without  it,  and  the  statute  must  not  bo  so  construed  as  to 
confer  a  power  upon  the  company  that  would  defeat  the  objects  of 
the  law  of  its  creation.  This,  Susquehana  Canal  Co.  v.  Borham,  9 
W.  &  S.,  27,  it  was  expressly  decided  that  "the  means  veste4  in 
corporations  which  are  necessary  to  the  existence  and  maintenance 
of  the  object  for  which  they  were  created,  are  incapable  of  being 
granted  away  and  transferred  by  any  act  of  the  company  itself,  or 
by  any  adverse  process  against  it."  And  in  an  able  article 
on  railroad  mortgages,  in  10th  American  Jurist  and  Law 
Magazine,  (Boston,   October   1842)   it  is  said:    "Perhaps    a   court 
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of    chancery   would   decree   that   the   profits   resulting  from   the 
♦franchise,  should  be  paid  to  the  mortgagee  but  it  would  em-    og. 
brace  only  such  as  should  remain  after  the  duties  of  the  cor- 
poration  were  fulfilled,  and  after  ailits paramount  obligations  had 
been  sustained  and  secured. 

With  this  constant  practice  known  to  all  the  world,  the  mort- 
gages in  this  state  have  come  into  existence  so  that  contemporaneous 
construction  has  settled  so  far  the  rights  of  parties  under  them. 
(Sedgvick  on  Stat.  251, 255,  Usage,  Contemporaneous  Exposition.) 
Nor  is  the  equity  ot  this  construction  to  be  overlooked. 

If  a  laborer,  officer  or  agent  has  devoted  his  time  to  manage  a  road 
and  swell  its  ifuome,  or  if  a  creditor  has  for  the  same  purpose  sup- 
plied cord  wood  or  added  to  the  value  of  the  road  by  materials  fur- 
nished, no  court  of  equity  can  say  in  the  light  of  justice,  that  all 
this  should  pass  unpaid  for,  to  mortgagees,  nor  is  there  any  analogy 
between  this  and  ordinary  mortgages  in  this  respect.  The  use  of 
the  road  indispensably  tequires  all  these  things,  while  it  is  not  so 
with  credits  g^ven  to  individual  mortgagors.  The  public  necessity 
for  passenger  and  freight  transportation,  the  legal  duty  of  a  railway 
company  to  operate  its  road  with  the  penalty  of  forfeiture  for  non 
user,  and  liability  lor  damages  for  refusal  to  discharge  the  duties  of 
a  common  carrier,  the  duty  to  create  income  to  meet  mortgage  lia- 
bilities, the  benefits  to  accrue  to  bondholders,  all  require  as  a  mat- 
ter of  public  policy,  that  the  law  should  protect  and  pay  those  who 
aid  in  operating  our  railroads.  Without  this  every  bond  will  be- 
come valueless,  every  road  will  cease  operating. 

If  the  mortgage  covers  all  the  earnings  of  the  company,  the 
men  who  repair  the  track,  and  run  the  engines,  the  officers  who 
conduct  its  business,  the  lawyers  who  argue  the  causes,  the  printers 
whose  indispensable  advertisements  are  necessary  to  success,  mer- 
chants whose  goods  are  lost  or  damaged  by  negligence,  men  whose 
cattle  are  negligently  destroyed,  must  all  go  unrequited.  But  this 
cannot  be. 

The  mortgage  expressly  provides  that  on  default  of  payment 
of  interest,  the  trustee  may  take  possession  of  and  operate  the  road, 
and  apply  the  net  earnings  on  interest  and  principal  of  the  mort- 
gage debt.  It  is  unreasonable  to  suppose  that  the  mortgagor  in 
possession  'is  required  to  apply  more  income  to  the  mortgage  than 
would  the  trustee  himself  in  like  condition.  The  pledge  of  income 
carries  with  it  by  implication  the  duty  of  income,  and  this  duty 
carries  with  it  as  an  incident  the  right  to  use  the  means  necessary 
to  accomplish  the  end. 

This  created  a  lien,  a  trusty  a  charge,  in  favor  of  creditors 
within  the  definitions  of  Story  and  Bonvier  above  cited. 

It  certainly  never  was  expected  by  mortgagees  that  the  officers 
of  a  railroad  company  would,  even  if  necessary  to  pay  interest  on 
the  mortgage  debt,  apply  all  the  gross  earnings  of  the  company  to 
that  object,  and  pay  running  expenses  out  of  their  own  pockets. 

It  seems  to  me,  therefore,  very  evident  that  the  mortgagees 
are  deprived  of  no  right,  but  are  greatly  benefitted,  by  holding  that 
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railroad  mortgages  create  a  lien  or  charge  only  upon  that  income 
and  property  of  a  railroad  which  remains  atter  paying  taxes,  ex- 
perises  of  repairing  and  operating  the  road,  and  liabilities  incidental 
thereto. 

But  as  the  income  thus  encumbered  by  the  mortgage  cannot 
be  set  apart  or  properly  applied  in  payment  of  the  interest  or  prin- 
cipal of  the  mortgage  debt,  while  the  primary  charge  upon  the 
fund  is  unprovided  for,  it  is  a  duty  of  the  company  to  separate  the 
fund  by  distributing  it  according  to  the  rights  of  parties  entitled 
thereto.  This  duty  to  the  preferred  creditors  results  from  the  duty 
to  the  mortgagee. 

The  equitable  effect  of  th^  mortgage  is  precisely  as  though  it 
said  in  express  terms,  **the  railroad  company  grants  and  pledges  to 
the  mortgagee  the  income  of  said  corporation  after  first  paying  the 
expenses  of  maintaining  and  operating  said  road;"  and  this  brings 
it  precisely  within  the  principle  slated  by  Judge  Story  in  his  Equity 
Jurisprudence,  vol.  2,  section  1246,  above  quoted. 

There  is,  as  said  by  Judge  Story,  not  only  ''general  forms  of 
expression"  from  which  the  trust  or  charge  '^arises  by  implication," 
but  there  are  clauses  which  quite  specifically  create  such  charge. 
But  it  arises  from  the  nature  of  the  business  of  the  company  from 
a  necessity  well  understood  by  the  parties  to  the  mortgage,  from 
general  usage,  and  a  reasonable  construction  of  the  statute  authori- 
zing the  mortgage. 

2g2    I"   ^  ^^   recent  cases   involving   the  *question  of  priority 
of  ^'running  expenses"  over  mortgages,  such  priority  has  been 
sustained. 

Williamson  v.  N.  A.  &  S.  R.,  9  Am.  Railway  Times,  No.  37 ; 
Redfield  on  R.,  2d  ed.  591,  note  23 ;  Coe  v.  Central  Ohio  R.  R.  Co., 
before  McLean,  Judge,  Sept.  1859  ;  the  case  of  Pittsburgh,  Colum- 
bus, or  Cincinnati  R.  R.  Co.,  in  district  court  Harrison  county, 
Ohio,  reported  in  Railroad  Record,  Sept.  15,  1859. 

In  these  cases,  receivers  were  appointed  and  directed  to  pay 
the  net  proceeds  to  the  payment  of  debts  due  for  labor,  materials 
and  supplies,  money,  borrowed  to  pay  interest  on  mortgage  debt, 
etc.  all  before  the  interest  or  principal  of  the  mortgage  debt. 

These  are  substantially  the  views  taken  in  the  case  of  Cary  v. 
P.  tt.  W.  &  C.  R.  R.  Co.,  1  West.  Law  Monthl),  338,  though  not 
upon  the  main  question  therein.  The  principal  question  in  that 
case  was  decided  in  accordance  with  what  seems  to  be  the  current 
of  recent  authoritative  decisions  in  other  states,  which  of  course 
should  be  followed  by  the  common  pleas,  until  the  law  shall  be 
settled  by  the  supreme  court  of  Ohio;  but  not,  perhaps,  in 
accordance  with  ordinary  legal  principles  applicable  to  other 
cases. 

It  seems  to  me  that  the  same  rule  should  generally  apply  to 
corporations  and  individuals — that  the  true  doctrine  is  stated  in  a 
learned  note,  to  which  my  attention  has  since  been  called,  in  2 
Kent  Com.  284,  (new  ed,)  note  b :  Md.  v.  Bk.  Md.,  6  Gill  &  L,  219; 
Slee  V.  Bloom,  5  I.  C.  R.,  366 ;  19  J.  R.,  456;  Pierce  v.  Partridge,  3 
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Mete,  44,  Perry  v.  Adams,  8  Mete,  51 ;  Queen  v.  Victoria  Park  Co., 
1  A.  &  E.  N.  S.,  288;  American  Law  Mag.  No.  8,  Jan.,  1846; 
North  C.  V.  Rives,  5  Ired.  N.  C.  R.,  297 ;  Ramse)-  v.  Orleans,  6 
Rob.  La.,  381;  Contra  Winchestor  v.  Vimot,  6  B.  Monroe,!. 
Equity  of  course  would  protect  the  right  of  the  public  and  of  lien 
holders. 

The  plaintiff  is  entitled  to  judgment  directing  the  company  to 
pay  his  claim  that  Pearce  apply  money  in  his  hand  at  the  time  he 
was  served  with  process  on  said  claim,  that  for  any  deficiencies  he 
apply  the  money  that  may  come  into  his  hand  as  agent,  and  this 
may  be  enforced  by  attachment  against  him  and  the  company  or 
the  proper  oflScers  who  may  be  made  parties  for  that  purpose,  to 
carry  which  judgment  into  effect,  the  case  is  continued.  3  Daniel 
Ch.  Pr.  IW.    Judgment  accordingly. 


*ATTACHMENT.  385 

Superior  Court  of  Cincinnati,  Special  Term  1859.] 
tPHELPS,  Bliss  &  Co.  V.  C.  S.  Wetherby. 

When  an  affidavit,  on  which  an  attachment  is  issued  under  Code,  section  192 
or  231.  is  made  by  an  agent,  he  must  state  affirmatively  his  personal 
knowledge  of  the  verity  of  the  charge  he  has  made,  as  fully  as  would  be 
required  by  section  113. 

Storer,  J. 

P.  S.  Cooper,  who  describes  himself  as  the  agent  of  the  plain- 
tiff, filed  his  affidavit  with  the  clerk  of  this  court,  stating  the  nature 
of  the  claim,  its  amount,  and  **that  defendant  fraudulently  con- 
tracted the  debt  for  which  the  note  was  given.*'  An  action  was 
brought  at  the  same  time,  to  recover  the  amount  alleged  to  be  due, 
and  on  this  affidavit  the  clerk  issued  an  order  of  attachment,  which 
the  defendant  now  moves  to  set  aside,  on  the  ground  of  the  insuffi- 
ciency  of  the  affidavit.  Sundry  exceptions  have  been  taken,  one  of 
which,  as  it  must  determine  the  case,  we  will  only  examine. 

The  allegations  in  the  affidavit  are  expressly  made;  they  are 
absolute  in  their  character,  as  to  the  nature  of  the  claim,  and  the 
fraudulent  contracting  of  the  debt.  The  plaintiffs  have  not  assumed 
the  responsibility  themselves,  of  the  truth  of  the  charges  averred, 
except  as  it  may  be  implied  by  the  use  they  may  hereafter  make  of 
the  order  of  attachment.  On  the  other  hand,  Cooper,  who  assumes 
to  be  the  agent  of  the  plaintiffs,  without  any  qualification  of  the 
nature  or  extent  of  the  power  confided  to  him,  positively  swears 
to  the  truth  of  all  the  facts  he  has  stated.  And  this  is  done  with- 
out any  reservation,  or  reference  even  to  the  fact,  that  he  has  any 
personal  knowledge  of  the  verity  of  the  charge  he  has  made. 

tFor  a  contra  decision  see  White  et  al.  v.  Stanley,  29  O,  S.  423. 
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He  has  deposed  in  a  matter,  in  which  it  does  not  appear  that 
he  was  ever  interested.     We  are  not  advised  even  that  he  knew  of 
the  existence  of  the  note,  much  less  the  circumstances  attending 
its  origin,  except  from  the  implication  that  generally  follows  the ' 
unreserved  statement  of  a  fact. 

He  does  not  appear  to  represent  the  plaintiffs  in  this  particular 
transaction,  though  it  is  declared  his  agency  is  general. 

If  he  has  sworn  falsely,  he  only  suffers  the  deserved  punish- 
ment ;  the  plaintiffs  are  not  involved  in  his  g^uilt,  and  if  they  should 
disown  his  acts,  they  would  not  be  compelled  to  indemnify  the  de- 
fendant for  any  loss  he  may  sustain  by  reason  of  the  attachment. 

It  certainly  is  the  policy  of  the  law  to  require  parties  who  avail 
themselves  of  summary  and  harsh  remedies,  to  make  personal  ap- 
plication for  the  intervention  of  the  court  in  their  behalf.  They 
alone  are  supposed  to  be  conversant  with  the  true  condition  of  the 
case ;  they  alone  are  interested,  and  it  is  but  just  that  they  should 
take  the  responsibility.  It  ought  not,  except  in  extreme  cases,  to 
be  permitted  that  any  one  appear  by  proxy,  and  devolve  upon  others 
to  establish  by  induction  what  is  best  known,  and  perhaps  only 
known,  to  themselves. 

Any  other  rule  would  place  the  evidence  of  hearsay  alone  upon 
386  ^^^  ^y^^  of  direct  proof.  A  person  whose  whole  information 
*of  the  facts  is  derived  from  the  plaintiff  alone,  may  give  him- 
self the  character  of  agent,  swear  positively  to  the  necessary  allega- 
tions to  obtain  an  order  of  attachment,  and  the  extraordinary  pro- 
cesses which  may  consequently  isSue,  have  no  true  foundation  to  rest 
upon.  The  statute  may  require  proof,  and  yet  its  spirit,  if  not  its 
letter,  is  violated  by  the  exhibition  of  what  would  be  rejected  on 
trial  of  the  case  as  utterly  worthless. 

An  examination  of  the  Code  by  a  collation  of  the  different 
classes,  where  it  is  allowed  to  agents  and  attorneys  to  make  affi- 
davits for  the  principals  or  clients,  satisfies  us  that  we  ought  always 
to  inquire  of  him  who  professes  to  represent  another,  to  state  his 
personal  knowledge  of  the  fact  to  which  he  deposes,  before  we  can 
confide  in  what  he  asserts. 

The  first  reference  to  such  afiSdavits  is  found  in  section  115  of 
the  Code. 

"  When  the  affidavit  is  made  by  the  agent  or  attorney,  it  must 
set  forth  the  reason  why  it  is  not  made  by  the  party  himself." 
Here  refer  to  the  1st,  2d,  3d  and  4th  clauses  of  the  statute.  We 
suppose  the  intention  of  the  legislature,  by  thus  defining  the  cases 
when  the  oath  of  the  party  may  be  dispensed  with,  may  be  consid- 
ered as  clearly  expressive  of  what  should  be  the  rule  in  every  other 
case  where  a  resort  should  be  had  to  the  affidavit  of  the  attorney  or 
agent. 

The  whole  Code  must  be  regarded  in  part  materia.  It  is  a  gen- 
eral system  of  practice  and  pleading,  for  the  regulation  of  the 
courts,  and  their  suitors  also.  To  harmonize  the  various  parts  of 
this  system,  we  must  give  a  judicial  meaning  to  all,  whenever  the 
same  question  arises  ;  we  cannot  permit  the  restrictions  attached  to 
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the  suitor,  and  those  who  represent  him  to  be  disregarded,  because 
they  are  not  specially  repeated,  whenever  a  remedy  is  allowed.  The 
condition  imposed  by  the  act,  prescribes  the  precise  form,  to  be  pur- 
sued, but  if  it  is  apparent  a  mode  has  been  once  ordained  and  its 
particulars  defined,  the  same  mode  must  govern  in  every  case 
where  a  party  asks  the  aid  of  the  court. 

It  is  very  plain  to  us,  that  when  by  section  192  it  is  provided, 
that  the  order  of  attachment  may  issue  on  the  affidavit  of  the  plain- 
tiff, his  agent,  or  attorney,  it  must  appear  as  fully  if  made  by  the 
agent,  that  the  facts  stated  are  within  his  own  knowledge,  as  would 
be  required  by  section  116.  And  it  would  seem  that  this  should  be 
the  only  sound  construction,  for  the  reason,  that  in  the  latter  case 
the  defendant  swears  only  to  his  belief,  while  in  the  former,  he 
makes  a  particular  allegation. 

The  same  meaning  we  are  satisfied  should  be  given  to  section 
231,  allowing  attachment  in  certain  cases,  as  well  as  to  section  146, 
relative  to  arrests.  They  are  all  portions  of  the  same  statute,  and 
can  only  be  consistent  and  effective  by  appropriating  to  each  a  com- 
mon meaning. 

This  is  the  policy  of  the.  New  York  Code,  Section  167,  which 
requires  **  that  when  the  pleading  is  verified  by  any  other  person 
than  the  party,  he  shall  set  forth  in  the  affidavit  his  knowledge  and 
the  grounds  of  his  belief,  and  the  subject,  and  the  reason  why  it  is 
not  made  by  the  party."  Howard*s  Code,  260,114  Howard's  Prac. 
Reps.  334. 

If  we  should  be  required  to  compel  a  new  verification  of  plead- 
ings when  the  affidavit  did  not  contain  the  excepted  cases  in  which 
an  agent  or  attorney  may  represent  the  party,  we  ought  not  to  per- 
mit an  order  of  attachment  to  issue,  when  the  only  ground  on 
which  it  rests  is  the  deposition  of  an  agent,  that  would  not  sustain 
a  petition,  or  any  other  pleading  allowed  by  the  Code. 

Other  grave  questions  have  been  raised  which  we  have  not  now 
referred  to.  Sufficient  it  is,  that  we  find  no  sufficient  affidavit  to 
authorize  the  order  of  attachment,  and  it  is  therefore  dismissed,  at 
the  plaintiff's  costs. 

Thompson  &  Nesmith,  for  plaintiffs. 

T.  Powell  and  Wm.  B.  Caldwell,  for  defendants. 
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393  PREFORMATION. 

[Logan  Common  Pleas  Court,  1859.] 

Reece  Roberts  v.  Jeremiah  Elmore. 

1.  In  the  absence  of  fraud  or  mistake,  a  provision  or  stipulation  omitted  from 

a  written  contract  by  the  express  agreement  of  the  parties,  cannot  be 
made  the  ground  of  a  reformation,  in  equity,  upon  parol  evidence. 

2.  A  written  contract  may  be  reformed  in  equity  upon  parol  evidence  of  fraud 

or  material  mistake,  and  relief  may  be  granted  upon  the  contract  as  re- 
formed, in  the  same  proceeding. 

3.  It  is  competent  to  show  by  parol  evidence  that  a  deed  of  conveyance,  dif- 

ferent in  its  terms  from  that  required  by  written  contract,  was  received 
in  full  satisfaction  of  or  as  a  total  discharge  of  such  contract. 

4.  When  a  petition  in  equity  seeks  by  parol  evidence  to  reform  a  written  con- 

tract by  supplying  a  verbal  stipulation  omitted  by  agreement  without 
fraud  at  the  time  of  executing  such  contract,  such  verbal  stipulation  be- 
ing contradictory  to  the  written  contract,  the  insufficiency  of  the  petition 
is  well  taken  by  demurrer  without  answer. 

394  *^^^^^  action.     Petition  avers  that  on  the  8th  May,  1856,  the 
parties  entered  into  a  verbal  contract  by  which  plain tiflF agreed 

to  convey  to  defendant,  by  deed  to  be  made  during  the  month,  26  acres 
of  land,  (described),  except  a  mill-race  across  the  same,  previously 
conveyed  by  plaintiflf  to  Obenchain,  who  then  and  since  occupied 
and  used  it,  in  consideration  whereof  defendant  agreed,  on  receiving 
said  deed,  to  convey  by  deed  to  plaintiff  lot  62  in  West  Liberty,  and 
within  one  year  from  May  8,  1856,  to  pay  plaintiff  $59.50  ;  that  de- 
fendant was  to  occupy  said  lot  until  April  1,  1857,  and  pay  plaintiff 
rent  therefor  from  June  1,  1856,  to  April  1,  1857,  at  $150  per  year 
rent  in  quarterly  installments,  and  that  defendant  should  have  pos- 
session of  said  26  acres  from  8th  May,  1856,  except  the  mill-race ; 
that  afterwards  on  same  day,  the  parties,  intending  to  reduce  said 
contract  to  writing,  made  and  signed  a  written  agreement  embrac- 
ing all  said  terms,  except  that  by  mistake  following  errors  were  in- 
corporated in  the  writing  :  1st.  A  slight  error  in  the  location  of 
one  of  the  corners  of  the  26  acres  (described).  2d.  The  exception 
of  the  mill-race  was  omitted.  3d.  The  rent  was  made  payable  all 
April  1,  1857,  instead  of  quarterly.  "That  said  writing  was  drawn 
when  plaintiff  was  not  present,  but  after  it  was  drawn  it  was  read 
to  plaintiff  in  the  hearing  of  defendant,  and  plaintiff  objected  to 
signing  it  because  it  was  not  in  its  terms  according  to  said  verbdl 
contract,  whereupon  defendant  said  to  plaintiff,  *'It  makes  no  differ- 
ence if  the  writing  does  not  express  all  the  terms  of  the  contract — 
we  are  neighbors  and  both  claim  to  be  honest  men — we  will  have 
no  trouble  about  the  matter.  1  only  want  the  writing  to  secure  the 
making  of  the  deed ;  I  will  pay  the  rent  quarterly  ;  you  can  make 
the  description  of  the  land  right  in  the  deed.'* 

That  by  these  as.surances  plaintiff  was  induced  to  and  did  sign 
said  contract.  That  on  3d  June,  1856.  plaintiff  delivered  to  defend- 
ant a  deed  for  said  26  acres,  with  description  as  verbally  agreed  and 
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excepting  from  the  grant  the  mill-race,  "which  said  defendant  then 
accepted  as  a  compliance  with  said  [written]  contract/*  and  caused 
it  to  be  recorded,  and  then  delivered  plaintiff  a  deed  for  said  lot  62, 
accepted  by  plaintiff"  as  part  performance  of  said  contract.  That  de- 
fendant has  occupied  said  land  since  said  contract,  and  the  lot  62 
until  April  1.  1857. 

**That  defendant  fraudulently,  falsely  and  unjustly  claims  that 
said  written  agreement  is  the  contract  as  originally  verbally  made, 
that  there  are  no  errors  or  mistake,  and  is  wrongfully  setting  up  the 
same  and  the  plaintiff's  non-compliance  as  a  bar  to  plaintiff's  recov- 
ery herein,"  and  objects  that  the  deed  to  defendant  did  not  convey 
to  him  the  mill-race. 

Prayer  to  reform  the  written  agreement,  for  specific  perform- 
ance of  the  contract  as  verbally  made,  for  judgment  for  $59.50  with 
interest  from  May  8,  1857,  and  for  rents  $125,  as  follows:  $37.50 
and  interest  from  Sept.  1,  1856 ;  $37.50  and  interest  from  Dec.  1, 
1856;  $37.50  and  interest  from  March  1,  1857:  and  $12.50,  April 
1,  1857.  It  is  not  averred  that  the  omissions  or  errors  in  the  writ- 
ten agreement  were  the  result  of  any  fraud  of  defendant. 

General  demurrer  by  defendant. 

C.  W.  B.  Allison,  for  defendant,  cited:  2  Story  Eq.,  sections 
768,  375,  note;  1  Sugd.,  Vend.,  266,  section  xi,  section  16;  Reade 
V.  Livingston,  3  I.  C.  R.,  481 ;  1  Greenl.  Ev.,  section  275;  Adams 
Eq.,  marginal  p.  169.  note;  20  O.,  492;  1  Story  Eq.,  section  160— 
158;  Adams  Eq.,  169—171;  1  Pet.,  I ;  1  I.  C.  R.,  512 ;  2  I.  C.  R., 
60;  12  Pet.,  32. 

James  Kernan,  for  plaintiff,  cited  :  Greenl.  Ev.,  sections  282, 
284  a,  286,  288,  294,  303,  304,  note  4;  I.  T.  R.,  701;  1  Mass.  R., 
297;  ]  U.  S.  Dig,  244;  17  Conn.,  201  ;  20  O.,  147,  159;  9  Pick., 
298 ;  5  U.  S.  Dig.,  210,  section  258;  30  Maine,  184;  Chit.  Cont.,  99, 
note  2  ;  1  Greenl.,  sections  22.  27 ;  3  U.  S.  Dig.,  200,  section  27 :  10 
Barr,  527  ;  4  U.  S.  Dig.,  192;  2  Maine,  525 ;  5  U.  S.  Dig.,  195,  sec- 
tion 38 ;  5  O.,  194 ;  4  O..  368  ;  10  O..  288  ;  14  O.,  228. 

*JamesH.  Godman,  for  plaintiff:      Mistakes  in   written    ^g^ 
contract  may  be  corrected  hy  parol,  and  relief  granted  in  the 
same  proceeding:  1  Storv  Eq.  sections  140,  155,  161,  n  1,  2  I.  C.  R. 
585,  598,  4  I.  C.  R.  144.  10.  Paige  235,  4  Md.  Chy.  Dec.  273,  11  G. 
&  I  313.  325.  6  O.  S.  459. 

The  Conrt  will  reform  the  contract,  not  upon  the  ground  of 
fraud  in  the  original  contract,  but  because  to  stop  at  part  perform- 
ance would  operate  as  a  fraud  :  2  Story  Eq  section  759  ;  14  Ves. 
386.  Mtfd.  PI.  265;  1  Sugd.  Vend.,  258,  266,  note;  1  citing  Phyfe 
V.  Warden ;  1  Edw.  Ch.  R.  51;  14  I.  R.  33 ;  1  Sugd.  269,  section  23, 
section  xi:  1  Story  Eq.  section  160  ;  1  I.  C.  R.  273  :  11  Gill  &  Johns 
314,  325.  If  one  party  object  to  a  written  agreement  because  a 
stipulation  is  omitted,  and  the  other  promise  to  rectify  it  whereupon 
it  is  executed.  Equity  will  decree  specific  performance  of  this  prom- 
ise :  Sugd.  132,  279.  section  23  section  xi  1  Bro.  C.  C.  52 ;  14  Ves ; 
Ir.  524 :  1  S.  &  R.  464.  Cagers  Exr.  v.  McGee  2  Bibb.  321 ;  2  Am. 
14    W.  L.  G. 
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Chy.  Dig.  254  ;  1  Eq.  Cases  Ab.  230 ;  2  Story  Eq.  section  768;  SellAck 
V.  Harris,  5  Vin.  Abr.  621,  PI.  31 ;  Podmore  v.  Gunwing,  7  Sun.  R, 
644;  Maxwell  v.  Mentacue,  Prec.  in  Chy.  526 ;  Walker  v.  Walker,  2 
Atk,  99,  258;  3  Atk,  389,  Oldham  v.  Litchford  2  Freem.  284;  5  Skett 
V.   Whitmore,  lb.  281 ;  2   Story  Eq.  section  768. 

Walker  &  West  for  defendant.  The  petition  shows  that  defend- 
ant denies  that  the  written  contract  omits  any  verbal  stipul?tion,  or 
is  erroneous.  He  is  in  the  position  of  one  who  answers  and  demurs, 
he  does  not  admit  any  mistake. 

The  parol  evidence  is  not  competent  to  afford  relief  nor  to 
waive  an  Equity.  2  Parsons  Cont.  247 ;  1  Greenl.  Ev.  section  296 ; 
2  Story  Eq.  section  768,  section  770,  etc.,  section  767 ;  4  Phil.  Ev. 
(C.  &  H.  notes)  594,  598,  604 ;  Contract  can  not  rest  partly  in  parol; 
lb.  2  Hilliard  on  real  property  344,  section  31. 

By  the  Court  Wm.  Lawrence,  Judge.  It  is  now  well  settled 
that  mutual  mistake  in  the  terms  or  legal  eflFect  of  a  written  agree- 
ment, may  be  relieved  against  in  Chancery,  upon  Barol  evidence 
either  to  waive  or  debut  an  equity ;  Davenport  v.  Scovill,  C.  O  S. 
462  ;  Hunt  v.  Freeman,  1  O.  490  ;  Young  v.  Niller,  10  O.  85.  Mc- 
Naughten  v.  Patridge,  11  O.  223.  232 ;  Evanls  v.  Strode,  11  O.  480 ; 
McLouth  V.  Rathlone,  19  O.  24;  1  Greenl.  Ev.  section  296 ;  2  Par- 
sons, Cont.  547. 

And  in  like  manner  fraud  may  be  relieved  against  in  all  these 
cases  the  contract  may  be  reformed  and  relief  granted  in  the  same 
proceeding  Cases  above  Greely  Eq.  Ev.  206 ;  1  Law  Monthly,  p  574; 
1  Greenl.  Ev.  246  a.  note  869,  2  Cow  &  Hill,  notes  to  Phil.  Ev.  623. 
But  the  mistake  which  authorizes  equity  to  reform  a  written  con- 
tract must  be  mutual — on  both  sides.  '*A  mi>take  on  one  side  may 
be  a  ground  for  rescinding  a  contract  or  refusing  to  eniorce  its  speci- 
fic performance  but  it  can  not  be  a  ground  for  altering  its  terms. 
And  the  mistake  must  be  admitted  or  distinctly  proved."  Adams 
Eq.  marginal  page  171  note. 

But  in  this  case  there  is  no  mutual  nor  any  mistake.  A  mis- 
take only  exists  when  the  written  contract  in  its  terms  or  legal 
effect  is  different  from  what  the  parties  believe  it  to  be  at  the  time 
of  its  execution.  In  the  contract  now  under  consideration  there  was 
then  no  mistake.  When  executed  the  parties  knew  its  terms  and 
eflect. 

There  was  at  that  time  no  fraud.  None  is  averred.  All  was 
there  fair  and  in  good  faith. 

The  plaintiff  is  not  therefore  entitled  to  any  relief  upon  the 
ground  of  mistake  or  fraud  at  or  prior  to  the  time  the  written  con- 
tract was  made. 

The  statute  of  fraud  requires  certain  contracts  in  relation  to 
land  to  be  in  writing.  But  it  is  now  well  settled  that  "part  perform- 
ance" of  a  verbal  contract  for  the  sale  of  land  takes  the  contract  out 
of  the  operation  of  that  statute,  and  when  clearly  made  out,  such 
contract  will  be  specifically  performed. 

ggg    But   the  plaintiff  does   not   rely  upon   an  *independent  ver- 
bal contract,  but  seeks  to   reform   one  by  parol  without  aver- 
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ment  of  fraud,  mistake  or  surprise.  A  careful  examination  of  the 
elementary  principles  and  adjudicated  cases  will  show  this  can  be 
done. 

It  is  asked  upon  the  ground  that  there  is  a  contract  partly  in 
writing  and  partly  in  parol  with  •*part  performance"  the  court  will 
decree  specific  performance  to  prevent  one  party  from  practicing  a 
fraud  upon  the  other. 

That  equity  will  decree  specific  performance  of  a  promise 
omitted  from  a  written  contract  upon  the  faith  of  such  promise. 

These  propositions  are  worthy  a  careful  consideration.  In  Park- 
hurst  V.  VanCortland,  14  Johns.  R.  33;  Thompson,  C.  J.  says:  **It 
is  a  sound  and  salutary  rule  that  a  contract  can  not  rest  partly  in 
writing  and  partly  in  parol."  And  section  1  I.  C.  R.  274.  But  he 
immediately  adds  that  ** where  *part  performance'  is  made  the  basis 
of  the  claim  for  a  specific  execution  of  an  agreement,  parol  proof 
may  be  connected  with  written  evidence  for  the  purpose  of  making 
out  the  contract." 

I  can  readily  conceive  of  a  case  where  after  part  performance  a 
contract  within  the  statute  of  frauds,  and  resting  partly  in  parol 
would  be  specifically  performed.  Thus  a  written  offer  to  sell  land 
stating  terms  verbally  accepted  without  modification.  So  an  entire 
verbal  contract  supported  by  writings  to  identify  or  aid  in  making 
out  its  existence  and  terms,  might  afford  an  example  of  such  case. 
So  a  written  contract  professing  to  state  only  part  of  the  agreement 
14  I.  R.  21  ;  Allen  v.  Bover,  3  Bro.  Ch.  149 1  Seh.  &  Lef.  87  :  Lewis 
V.  Gray,  1  Mass.  297 ;  1  Greenl.  Ev.  section  284. 

In  Phyfe  v.  Wardell,  2  Edwards  C.  R.  47,  a  written  contract  was 
reformed  by  parol  so  as  to  include  a  stipulation  omitted  by  the  fraud 
of  one  of  the  parties.  The  case  evidently  proceeds  upon  the  ground 
of  fraud,  or  if  not  is  unsupported  by  any  other  case  I  have  been 
able  to  find,  and  is  against  the  settled  doctrines  of  all  the  courts. 

It  is  said  in  1  Sugd.  269,  section  xi,  section  23  :  "If  either 
party  object  to  a  conveyance  on  the  ground  of  a  term  of  the  agree- 
ment being  omitted,  and  the  other  party  promise  to  rectify  it,  where- 
upon a  deed  is  executed,  a  specific  performance  ot  the  promise  will 
be  enforced."  But  the  case  cited  in  support  of  the  text  is  Pember 
V.  Mathers,  1  Bro.  C.  C*  in  which  Lord  Thurlow  said  :  *'It  comes 
amongst  the  string  of  cases  where  it  is  considered  as  a  fraud,"  sec- 
tion 14,  Ves.  524. 

In  Cogers  Exr.  v.  McGee,  2  Bibb.  321,  the  text  of  Sugden 
above  quoted  is  adopted  as  a  part  of  the  syllabus.  But  the  case  is 
decided  upon  the  ground  that  the  parties  were  mutually  mistaken 
in  the  legal  effect  of  the  contract  which  was  reformed  accordingly. 
In  Parkhurst  v.  VanCortland,  14  John's  R.  31,  no  such  principle 
was  decided.  A  written  lease  was  made  with  verbal  promise  at 
some  time  to  sell,  but  specific  performance  was  decreed,  not  upon 
that  promise,  but  subsequent  independent  verbal  sale  with  part 
performance,  1  Greenl.  Ev.  section  303;  9  Pick  298;  14  John's  330. 
And  Thompson  C.  J.  remarks:  *' Where  it  is  necessary  to  make  out 
a  contract  in  writing  no  parol  evidence  can  be  admitted  to  supply 
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any  defects  in  the  writing/'  and  he  adds  that  Lord  Thurlow  in  com- 
menting on  Allen  v.  Bower,  3  Bro.  Ch.  149,  "and  particularly  upon 
the  question  whether  a  defective  writing  can  be  supplied  by  parol 
observes  that  this  cannot  be  done  when  the  writing  is  set  up  as  the 
sole  foundation  of  the  agreement." 

If  these  cases  did  maintain  that  an  omitted  stipulation  may  be  in 
equity  added  to  a  written  contract  in  the  absence  of  fraud  or  mistake, 
they  do  not  hold  that  an  omitted  stipulation  may  be  added  directly 
contradictory  to,  and  defeating  provisions  of  the  written  agreement. 
And  if  these  cases  do  afford  some  apparent  foundation  for  the 
397  *^^^t"^^  contended  for  plaintiff,  other  authorities  make  it  clear 
that  the  evidence  is  not  admissible.  In  1  Sugd.  Sex.  xi,  page 
266,  section  16,  it  is  said :  "Where  parties  omit  any  provision  in  a 
deed  on  the  impression  of  its  being  illegal  and  trust  to  each  other* s 
honor,  they  must  rely  upon  that,  and  cannot  require  the  defect  to 
be  supplied  by  parol  evidence.*'  Irhamam  v.  Child,  1  Bro.  C.  C.  92; 
S.  C.  Dick,  554;  Townshend  v.  Stangworm,  6  Ves.,  832;  Hare  v. 
Shearwood,  1  Ves.  J.,  241  ;  326;  Robinson  v.Gee,  1  Ves.,  251;  Ball 
V.  Montgomery,  2  Ves.  Jr.,  194 ;  4  B.  C.  C,  339  ;  3  Bro.  C.  C.  168 ; 
Hawesv.  Hare,  1  Hen.  Bl.,  659;  Portmore  v.  Morris,  2  Bro.  C.  C, 
219 ;  1  Hen.  Bl.,  663 ;  Rosamond  v.  Melsington,  3  Ves.  Jr.  40  n ; 
Taylor  v.  Radd,  5  Ves.  Jr.,  395  ;  Henkle  v.  R.  E.  A. Office,  1  Ves. , 
317 ;  2  Vesey,  375 ;  1  Bro.  C.  C,  338 ;  Rich  v.  Jackson,  4  Bro.  C.  C, 
514 ;  6  Vesey  Jr. ,  834  n ;  Gilpins  v.  Consequa,  1  Pet.,  85.  87 ;  O'Harra 
V.  Hall,  4  Dall..  840 ;  Wolf  v.  Carothers,  3  S.  &  R.,  240;  Wallace  v. 
Baker,  1  Binn.,  610  ;  McKinney  v.  Leacock,  1  S.  &  R.,  27;  Marshall 
v.  Sprott,  Addis,  361 ;  Bruce  v.  Barber,' 3  Conn.,  9;  1  Scho.  &  Lef., 
38  ;  Omerod  v.  Hardman,  5  Vesey  Jr.,  722  ;  Bridges  v.  Chandos,  2 
Vesey,  Jr.,  402;  Pym  v.  Blackburn,  3  Vesey,  34  :  Ex  parte  Glen- 
denning  Buck,  517;  lb.,  560;  Castledon  v.  Twener,  8  Atk.,  258; 
Clinan  v.  Cork,  1  Sch.,  22 ;  Whotton  v.  Russell,  1  Atk.,  448 ;  Tyrrell 
V.  Hope,  2  Atk.,  560 ;  Turney  v.  Finney,  3  Atk.,  8 ;  Thompson  v.  Ket- 
cham,  8  I.  R.,  146 ;  Fitzhugh  v.  Runyon,  8  I.  R.,  292  ;  Stackpole  v. 
Arnold,  11  Mass.,  27;  Movan  v.  Hays,  1  I.  C.  R..  389;  Stevens  v. 
Cooper,  1  I.  C.  R.,  425  ;  Snyder  v.  Snyder,  6  Binn.,  483  ;  Streator 
V.  Jones,  1  Murphy,  449,  426;  11  I.  R.,  201 ;  2  Bay,  94;  2  Story 
Eq.,  section  768 ;  1  Story  Eq.,  section  160,  note  3;  Fitzgerald  v. 
Fanconlerge,  Fitz.,  213;  Stokes  v.  Morse,  1  Cox.,  219;  lb.,  402; 
Lomau  v.  Whitley,  4  Russ. ,  423;  Ex  parte  Morley,  2  Ded.  &  Ch., 
50  ;  Croone  v.  Lidiard,  2  Myl.  &  K.,  25 ;  Flynn  v.  Calon,  1  Man.  & 
Gr.,  580;  Ford  v.  Yates,  Sc.  N.  S.,  645  ;  Henson  v.  Cooper,  8  Sc. 
N.,  248 .  Clayton  v.  Nugent,  13  Mees  &  W.,  200  ;  2  Mann  &  Gr., 
452;  4  Sc.  N.  R.,  77,  370;  3  Mann.  &  Gr.,  759;  Gresley's  Eq.  Ev.,  278. 

In  Adams  on  Equity  it  is  said :  '*In  the  absence  of  mistake  or 
fraud  a  provision  or  stipulation  omitted  from  a  contract  by  the  ex- 
press agreement  of  the  parties  cannot  be  made  in  general  the  ground 
of  a  reformation  upon  patrol  evidence."  Adams  Eq.  Marginal  page 
169  note. 

To  this  note  there  is  of  course  the  exception  that  when  no 
statute  of  fraud  intervenes,  and  perhaps  in  some  cases  notwithstand- 
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ing  the  statute,  a  trast  may  be  engrafted  by  parol  upon  a  deed,  contract 
or  will.  Collins  v.  Hope,  20  O.,  497 ;  2  Story  Eq.  section  768  :  1  I. 
C.  R.,  339 ;  Fleming  v.  Donahue,  5  O.,  268.  The  trust  is  a  separate 
contract,  not  intended  to  be  embraced  in  the  original  one  which  is 
not  therefore  contradicted  or  added  to  by  evidence  of  it. 

Judge  Story  says :  "Where  there  is  a  written  contract  all  ante- 
cedent propositions,  negotiations  and  patrol  interlocutions  on  the 
same  subject  are  to  be  deemed  merged  in  such  contract."  1  Story 
Eq.  section  160,  158. 

Greenleaf  says ;  "When  parties  have  deliberately  put  their  en- 
gagements into  writing,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their  un- 
dertaking was  reduced  to  writing ;  *  *  *  and  all  oral  testimony 
of  a  previous  colloquium  between  the  parties,  or  of  conversations  or 
declarations  at  time  when  it  was  completed  or  afterwards  5^  js^  * 
is  rejected."  1 1.  C.  R.,  274:  7  Paige  137;  1 1.  C.  R.,  425;  3  Edw.  Ch., 
14:  1  U.  S.  Eq.  Dig.,  454;  lb.,  37;  1  Green  Ch.,  438 

And  so  are  all  the  elementary  writers  on  evidence.  Starkie 
on  Ev.,  2;  Phillips  on  Ev.,  351.  278,  300  :  Sweets  Ed.  Byth.  &  Jar. 
Couv.  Vol.  1,  p.  348 ;  Gresle'ys  Eq.  Ev.,  278,  287;  Wigram  on  Wills; 
Rands  Ed.  Matthews  on  Press.  Ev. 

The  current,  if  not  all  the  English  and  American  cases,  sustain 
the  elementary  writers,  (see  cases  above).  In  ^Stevens  v.  ^gg 
Cooper,  1 1.  C.  R.,  425,  an  attempt  was  made  upon  parol  evi- 
dence to  reform  a  mortgage  by  adding  an  omitted  stipulation,  but 
Chancellor  Kent  remarks  in  that  case,  ''there  is  no  allegation  of 
fraud,  mistake  or  suprise  in  making  or  executing  the  mortgage  ;  and 
those  I  believe  are  the  only  cases  in  which  parol  evidence  is  ad- 
missible in  his  court  against  a  contract  in  writing. 

In  Rich  V.  Jackson  where  it  was  attempted  to  reform  a  lease  so 
as  to  add  an  omitted  stipulation  made  at  the  time  of  signing  the 
agreement  Lord  Loughborough  said :  "I  looked  into  all  the  cases  ;  I 
cannot  find  that  this  court  has  ever  taken  upon  itself  to  add  to  the 
form  of  the  agreement ;  but  in  repeated  instances  the  court  has  re- 
fused to  do  so."  4  Bro.  C.  C,  51S  ;  W  Vesey,  384  n  Gresley,  Eq.  Ev., 
278.  Of  course  there  is  the  exception  that  parol  evidence  may  be  re- 
ceived to  add  to  or  to  vary  or  supply  in  a  deed,  etc.,  the  date  and 
consideration.     Gresley  Ex.  Ev.,  2^7. 

This  unbroken  current  of  authority  is  supported  by  the  whole 
weight  and  reason  of  the  rule  that  excludes  parole  evidence  from 
adding  to  a  written  contract.  The  temptation  to  perjury,  the  un- 
certainty of  parol  evidence,  will  be  much  aggravated  if  these  rules 
are  infringed,  no  less  in  the  case  under  consideration  tlian  in  any 
other.  The  same  uncertain  memory  or  corrupt  purpose  to  commit 
perjury  can  alike  invent  the  omitted  stipuhtion,  and  the  agreement 
of  the  adverse  party  verbally  to  perform  it  in  all  cases. 

The  objection  is  well  made  by  demurrer. 

But  for  another  reason  the  demurrer  must  be  overruled.  The  pe- 
tition shows  that  after  the  contract  defendant  accepted  a  deed  for  the 
2(3  acres,  with  a  corrected  description,  excepting  the  race  as  and    for 


Digitized  by 


Google 


2 1 4  OHIO  DECISIONS. 


Vol.  IV.  Superior  Court  of  Cincinnati. 

compliance  with  the  contract.  If  this  is  so  defendant  must  pay  the 
$59  and  the  rent  $125,  bnt  the  contract  cannot  on  the  facts  be  re- 
formed so  as  to  make  the  rent  payable  quarterly,  and  thus  give  the 
plaintiff  interest  from  the  end  of  each  quarter.  A  subsequent  parol 
variation  of  the  contract  may  be  proved ;  1  Green.  Ev.,  section  304, 
302 ;  3  Mete,  486 ;  1  T.  R.,  638  ;  5  Greenl.  R.,  9 ;  7  Con.,  50  -5  Con., 
497;  2  Doug.,  684.  * 

Demurrer  overruled. 


401  *GUARANTY. 

[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Roots  &  Coe  v.  Jenifer  &  Smith. 

Under  the  following  guaranty :  **In  consideration  of  facilities  afforded  to  F. 
by  R.,  in  the  shape  of  cash  and  acceptances,  we  hereby  guarantee  the 
prompt  fulfillment  of  any  contract  F.  shall  make  with  R.,  and  by  this 
instrument  become  responsible  to  R.  to  the  amount  of  $16,000,  as  indem- 
nity against  any  delinquencies  of  P.  to  meet  at  maturity  any  engagement 
he  may  make  with  R  ," — as  the  surety  is  to  be  bound  only  in  default  of 
the  principal  understanding,  and  therefore  notice  of  the  acceptance  of  the 

guaranty  by  R.  and  of  the  amount  of  his  advances  must  be  averred  to  have 
een  given,  or  a  knowledge  of  the  facts  charged  in   a  petition  upon  the 
guaranty. 

STORER,  J. 

The  plaintiflPs  action  is  founded  upon  a  written  guaranty.  It 
is  claimed  by  the  defendants  the  obligation  is  collateral,  only,  and 
not  absolute,  upon  the  assumption  of  which  the  contract  could  not 
be  operative,  until  notice  had  been  given  to  the  defendants  of  the 
acceptance  of  its  terms  by  the  plaintiffs. 

We  give  a  copy  of  the  instrument  on  which  the  action  is 
brought : 

Cincinnati,  November  17,  1858. 

"  In  con.sideration  of  facilities  afforded  to  E.  &  J.  C.  Fallis  by 
•  Roots  &  Coe,  in  the  shape  of  actual  cash,  New  Orleans,  New  York 
and  Cincinnati  acceptances,  we  do  hereby  guarantee  the  prompt 
fulfilment  of  any  contract  that  said  E.  &  J.  C.  Fallis  shall  make 
with  said  Roots  &  Co.,  and  by  this  instrument  become  responsible 
to  the  said  Roots  &  Coe  to  the  amount  of  fifteen  thousand  dollars, 
as  indemnity  against  any  delinquency  on  the  part  of  E.  &  J.  C, 
Fallis  to  meet  at  maturity  any  engagement  they  may  make  with  the 
said  Roots  &  Coe. 

Isaac  P.  Smith, 
R.  Jenifer. 

A  very  careful  examination  of  the  cases  given  by  the  counsel, 
has  satisfied  us  the  only  real  distinction  between  an  absolute  and  a 
collateral  undertaking  is  this.  Is  the  surety  bound  in  the  first  in- 
stance, or  only  in  default  of  the  principal  debtor  ?    Is  his  liability 
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created  ipso  facto,  by  the  undertaking  with  the  creditor,  or  does  it 
depend  upon  something  to  be  subsequently  done  by  the  creditor  ? 

When  we  speak  of  a  bond,  or  note,  or  other  contract,  to  which 
principal  and  surety  are  joint  obligors,  or  makers,  we  can  readily 
understand  how  all  the  parties  are  primarily  bound  to  perform  the 
undertaking.  And  so,  when  the  payee  becomes  an  indorser,  his 
liability  is  equally  well  determined. 

When,  for  a  debt  already  contracted,  a  guaranty  is  made  by  a 
third  person,  it  is  clear  there  must  be  a  new  consideration  arising 
between  the  parties  to  sustain  it,  and  the  contract  itself  is  collateral 
to  the  original  claim. 

This  distinction  is  well  set  forth  in  12  Pick.  133,  Babcock  v. 
Bryant,  where  Judge  Putnam  puts  the  interrogatory,  **Is  the  de- 
fendant liable  in  the  first  instance,  or  is  he  only  responsible  on  the 
default  of  another  to  pay  or  perform?" 

In  all  cases  when  the  undertaking  is  not  absolute,  but  collateral 
merely,  it  is  the  settled  law  in  the  Supreme  Court  of  the  United 
States,  that  the  guarantor  must  be  notified  of  the  acceptance  of  his 
guaranty,  as  well  as  the  amount  advanced  upon  itscredit.  7  Cranch 
69,  Russell  v.  Clark;  5  Peters  624,  Edmonston  v.  Drake;  7  do  125, 
Douglass  V.  Reynolds;  10  do  494,  Lee  v.  Dick;  12  do  211,  Adams 
V.Jones;  ib.  604,  Reynolds  v.  Douglass;  1  Howard  169,  Bell  v. 
Bruen ;  2  do  453,  Lawrence  v.  McCalmont.  The  principle  of  these 
cases  is  affirmed  by  our  supreme  court  in  10  O.  495,  Taylor  v.  Wet- 
mores.  The  rule  is  followed  also  in  very  many  of  the  state  courts, 
though  other  tribunals,  *pariicularly  the  courts  of  New  York,  .^^ 
have  dissented  from  its  propriety. 

No  one  who  has  examined  these  opinions  can  fail  to  have 
perceived  how  diverse  have  been  the  reasons  which  seem 
to  have  influenced  their  determination.  And  it  has  appeared  to  us 
that,  in  their  anxiety  to  ignore  the  judgment  of  the  supreme  court, 
many  of  them  have  indicated  not  a  little  pride  of  opinion,  if  not  a 
degree  of  positiveness,  not  always  consistent  with  patient  research, 
or  a  clear  perception  of  the  grounds  they  have  assumed.  We  need 
not  refer  to  the  many  cases  read  in  the  argument,  or  to  those  we  find 
in  the  briefs  of  counsel;  we  would  only  say  they  do  not,  in  our 
judgment,  impair  the  reason  of  the  rule  settled  so  often,  and  as  we 
think  upon  just  principles,  by  the  highest  judicial  authority  in  the 
Union. 

The  rule  commends  itself  to  our  sense  of  right,  as  it  is  but  the 
equivalent  of  a  similar  principle  modified,  it  is  true,  when  applied 
to  guaranties,  but  which  pervades  the  whole  law  applicable  to  com- 
mercial contracts,  when  indorser  and  indorsee,  principal  and  surety, 
are  concerned. 

Notice,  however,  is  not  the  privilege  of  the  guarantor,  as  alone 
determining  his  liability,  nor  is  it  yet  arbitrary,  as  to  the  time  or 
manner  of  giving  it. 

Although  upon  mercantile  paper  the  day  of  demand,  as  well  as 
of  notice,  are  authoritatively  fixed,  and  of  themselves  create  the 
right  of  the  holder,  without  regard  to  the  insolvency  of  the  princi- 
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pal  debtor ;  in  the  class  of  cases  before  us,  the  notice  need  not  be 
given  at  any  stated  period,  and  the  neglect  to  do  so,  does  not  im- 
pair the  creditor's  claim,  if  the  guarantor  has  not  suffered  from  the 
omission.  8  East  242,  Warrington  v.  Furbor;  Taunton  206, 
Phillips  V.  Astling ;  12  Peters  503, /«/r«  ;  10  Peters  492.  i7ifra;  2 
Howard  457,  Rhett  v.  Poe. 

Some  of  the  cases  go  so  far  as  to  say  that  the  insolvenc>^of  the 
principal  known  to  the  guarantor,  before  suit  brought,  will  dispense 
with  notice,  and  the  result  of  the  rule  seems  to  be,  no  express 
notice  need  be  proved,  but  it  may  be  inferred  from  ihe  facts  of  the 
case,  and  the  conduct  of  the  parties. 

If  the  law  which  is  to  govern  in  the  construction  of  the  con- 
tract before  us,  is  as  we  have  indicated  it  to  be ;  let  us  ascertain  the 
legal  liability  of  the  defendants,  in  the  premises. 

We  are  bound  to  give  the  ordinary  meaning  to  this  guaranty' 
that  we  would  apply  to  any  similar  undertaking.  No  forced  con- 
struction, no  unnatural  u.se  of  language,  can  be  permitted.  We 
must  ascertain  the  intent  of  the  parties  from  the  instrument  itself, 
as  well  as  the  purpose  for  which  it  was  executed,  as  it  appears  in  the 
pleadings. 

Although  the  guaranty  commetices  with  the  statement  "  in 
consideration  of  facilities  afforded."  we  are  not  necessarily  to  regard 
it  as  referring  to  a  fact  already  existing,  or  a  credit  previously 
given ;  for  such  a  construction  would  leave  the  guaranty  wnthout 
consideration,  as  it  would  merely  obligate  the  guarantors  to  pay  a 
debt  already  incurred  ;  and  for  which  no  new  element  to  support  the 
contract,  is  alleged  We  must,  we  apprehend,  regard  the  agree- 
ment as  prospective  only,  intended  to  secure  future  advances,  not 
indeed  to  exceed  a  stipulated  sum,  but  to  be  made,  as  the  plaintiffs 
and  the  Messrs.  Fallis  might  agree,  both  as  to  time  or  amount. 
This  view  reconciles  all  seeming  contradictions  in  the  language  used 
b}'  the  parties,  and  places  them  before  us,  as  we  believe  they  in- 
tended to  stand  between  themselves. 

And  this  is  sustained  in  the  court  of  exchequer  in  the  late  case 
of  Broom  v.  Bachelor,  37  E.  L.  &  E.  577,  where  the  guaranty  was 
nearly  similar  in  its  terms  with  that  signed  by  the  defendants. 

If  it  was  intended  to  embrace  future  advances  only,  to  be  de- 
termined by  the  "-^-parties  originally  contracting  for  the  facili- 
ties to  be  afforded  by  the  plaintiffs,  the  case  before  us  \s  of  easy 
solution ;  and  the  rule  requiring  notice  of  the  acceptance  ot  the 
guaranty  by  the  plaintiffs,  as  well  as  the  amount  of  their  advances, 
to  be  given,  or  knowledge  of  these  facts  charged  upon  the  defend- 
ants within  a  reasonable  time  after  the  contract  was  accepted,  and 
the  iacilities  furnished,  must  prevail. 

The  petition,  does  not,  in  express  terms,  aver  that  such  notice 
w^as  given,  and  there  are  no  allegations  from  which  we  can  infer  it ; 
to  that  extent,  the  plaintiffs  may  be  therefore,  required  to  make  the 
statement  of  the  cause  of  action  more  definite  and  certain. 

As  we  have  already  said,  the  question  of  notice,  is  mixed  of 
law  and  fact ;  what  it  was,  how  given  and  when  given,   are  matters 
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of  evidence,  the  reasonableness  of  which  is  to  be  decided  by  the 
court,  upon  hearing  all  the  facts.  From  the  averments  of  the 
plaintiffs'  petition,  nor  yet  from  the  introductory  part,  which  pro- 
fesses to  disclose  the  connection  between  the  parties,  the  object  of 
the  advances  and  the  purpose  of  the  guaranty,  we  cantiot  infer  that 
such  notice  was  given. 

W%  suppose  the  knowledge  of  the-  defendants  of  the  facts 
would  be  equivalent  to  notice,  but  the  notice  must  be  uevertheless 
alleged,  though  it  may  be  proved,  by  other  evidence  than  the  actual 
communication  of  the  facts,  by  the  plaintiffs  to  the  defendants. 

To  this  extent  the  petition  must  be  amended. 

This  case  has  been  very  elaborately  argued,  and  very  many 
authorities  cited ;  we  have  patiently  considered  the  views  of  the 
opposing  counsel,  and  examined  carefulh'  the  principal  authorities 
upon  which  they  have  relied.  Without  attempting  to  reconcile 
many  seeming  contradictions,  in  the  opinions  of  some  of  the  courts, 
and  not  feeling  it  to  be  our  duty  to  decide  how  far  their  peculiar 
views  are  in  harmony  with  the  English  cases  which  are  quoted  to 
support  those  views,  we  are  satisfied  the  rule  we  have  adopted  is 
the  only  safe  and  satisfactory  one,  equally  demanded  to  protect  the 
rights  of  the  holders  of  mercantile  guaranties,  as  well  as  to  limit, 
by  some  established  principle,  the  liability  they  legally  impose. 

It  was  truly  said  by  Baron  Parke  in  the  leading  case  of  Vyre 
v.  Wakefield,  0  M.  and  W.  442  ;  "  that  there  were  certain  cases 
where  from  the  nature  of  the  transaction,  the  law  requires  notice  to 
be  given,  though  not  expressly  stipulated  for,"  and  it  cannot  be 
denied  that  in  every  case  where  one  is  bound  for  another  by  an  in- 
strument collateral  to  the  original  contract,  and  when  the  liability 
to  be  assumed,  when  actually  created,  is  within  the  especial  knowl- 
edge of  the  creditor,  that  the  duty  devolves  upon  him  to  notif}'  the 
guarantor  of  the  acceptance  of  his  indemnity,  as  well  as  the  extent 
to  which  it  has  been  applied.  There  may,  we  admit,  be  an  agree- 
ment to  guaranty  the  transactions  of  another,  which  by  the  consent 
of  all  the  parties,  becomes  a  part  of  the  subject  matter  of  the  con- 
tract and  iornis  with  the  other  portions,  but  one  obligation,  but  this 
must  occur,  when  all  parties  assent,  and  their  undertaking  of  the 
liability  of  each  other  may  be  fairly  inferred  from  their  acts.  But 
it  is  not  necessary  to  state  .such  a  case  in  the  pleadings,  it  may  be 
proved  on  trial  or  a  part  of  the  "'Res gestae." 

There  is  no  such  averment  in  the  plaintiffs'  petition,  and  we  do 
not  think  they  were  required  to  make  it  either  by  way  of  induce- 
ment, or  direct  allegation. 

All  we  now  decide  is  the  abstract  question  of  the  creditor's 
duty  to  give  notice.  We  are  not  to  be  understood  as  limiting  the 
time,  or  prescribing  the  manner,  in  which  that  duly  shall  be  per- 
formed, nor  yet  to  deny  the  right  of  the  plaintiffs  to  recover  should 
no  notice  have  given,  when  the  principal  debtors  have  become  insol- 
vent, immediately  alter  the  acceptance  of  the  guaranty,  or  making 
the  advances  imder  it. 
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404  *'^^^se  questions  need  not  now  be  adjudicated,  they  will 
more  probably  arise  when  all  the  facts  are  exhibited  on  trial. 

We  could  have  wished  that  the  facts  of  the  case  could  have  ap- 
peared in  the  pleading  as  they  really  existed,  with  all  the  circum- 
stances attending  the  execution  of  the  guaranty,  the  advance  and 
the  privity  of  the  defendant  in  the  transaction  ;  a  demurrer  would 
then  have  reached  the  case,  and  whether  the  notice  was  sufficient  or 
not,  whether  it  was  properly  averred,  or  an  excuse  existed  for  its 
omission,  would  have  involved  the  whole  merits  of  the  controversy 
between  the  parties.  As  we  have  been  asked,  however,  to  examine 
a  question  of  pleading,  more  or  less  affecting  the  rights  of  all 
parties,  under  the  contract  set  forth  in  the  petition,  it  is  our  duty  to 
decide  it,  though  it  may  not  eventually  affect  the  liabilities  of  either 
party. 

Plaintiffs  are  required  to  amend  their  petition. 


[Superior  Court  of  Cincinnati,  Special  Term,  1859.] 

Phelps  Buss  &  Co.  v.  C.  S.  Wetherby. 

This  case  was  reprinted  on  account  of  errors.    For  correct  opinion,  see 
ante,  205,  *p.  385. 
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*DOWER— PLEADING.  5 

[Superior  Court  of  Cincinnati,  General  Term,  I860.] 

The  Little  Miami  Railroad  v.  Hannah  F.  Jones. 

1.  A  widow  can  have  no  dower   right  in  property  condemned   by  statute, 

where  her  husband  received  full  compensation  for  the  land  taken. 

2.  In  a  petition  for  dower  it  must  be  definitely  alleged  that  the  defendant  is 

the  holder  of  the  next  immediate  estate  of  inheritance,  or  what  is  equiva- 
lent, that  he  is  seized  in  fee  of  the  property  in  which  dower  is  sought. 

3.  The  only  person  who  can  assign  an  estate  of  dower  to  the  widow,  is  the 

heir,  or  tne  grantee  of  the  husband,  or  one  who  is  in  privity  of  title  with 
him. 

On  Error. 

The  opinion  of  the  court  was  delivered  by 
Storer,  J. 

The  plaintiflFin  error  seeks  to  rever.se  the  judgment  of  one  of 
our  colleagues  in  special  term.  He  held  the  defendant  in  error  was 
entitled  to  her  dower  in  property  owned  by  the  plaintiffs,  and  in 
daily  use  for  the  purposes  of  their  railroad. 

Mrs.  Jones  is  the  widow  of  George  W.  Jones,  who  was  seized 
of  the  property  in  fee  many  years  since,  and  during  his  marriage 
sold  the  same,  without  his  wife's  relinquishment  of  dower.  During 
his  life  and  long  after  he  had  transferred  his  estate,  and  while  it 
was  held  in  fee  by  Silas  Atkins  and  others,  his  grantees,  the  land 
was  appropriated  by  the  railroad  company  for  the  purposes  of  "con- 
structing and  maintaining '  *  their  road,  and  proceedings  were  heard 
before  the  propate  judge  of  Hamilton  county,  as  the  law  provided, 
for  the  condemnation  of  the  property.  The  value  was  ascertained 
by  a  jury,  and  the  amount  paid  to  the  owners,  judgment  being  ren- 
dered "  that  the  railroad  company  were  entitled  to  the  possession 
thereof,  for  the  purposes  then  described  in  their  petition." 

The  claimant's  marriage,  her  husband's  seizin  during  cover- 
ture, his  death,  and  the  appropriation  of  the  property  for  the  pur- 
poses of  a  railroad,  are  admitted.  The  only  important  question 
now  to  be  considered,  is,  can  Mrs.  Jones,  on  the  state  of  facts  pre- 
sented, claim  her  dower  in  the  premises. 

We  are  satisfied  the  widow's  right  is  conferred  solely  by  legis- 
lative power.  In  this  country  it  may  be  regarded  as  the  offspring 
of  the  law.  not  as  expounded  by  the  opinion  of  commentators,  or  to 
be  claimed,  as  it  often  has  been,  as  founded  on  the  marriage  con- 
tract, and  therefore  a  vested  interest  in  the  wife,  to  be  lost  only  Dy 
her  misconduct,  transferred  by  her  deed,  or  barred  by  ante-nuptial 
agreement,  but,  on  the  contrary,  cheated  by  statute  alone.  Hence 
the  diversity  in  the  several  states  as  to  the  nature  of  the  interest  it- 
self. Thus,  it  is  held  in  Vermont,  Connecticut,  Tennessee,  North 
Carolina  and  Georgia,  that  no  dower  can  be  claimed  except  when 
the  husband  dies  seized  of  the  property. 
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5  Cowen  317,  Stewart  v.  Stewart;  1  Hay  243,  Winstead  v. 
Winstead;  4  Yerger  218,  Coombs  v.  Young,  14  Vermont  107, 
Thayer  v.  Thayer. 

So,  in  Massachusetts,  New  Hampshire  and  Maine,  there  can 
be  no  dower  in  wild  or  uncultivated  lands,  on  the  ground  that  cut- 
ting down  timber,  or  working  a  quarry  or  a  mine,  would  be  waste, 
and  the  life  estate  therefore  liable  to  forfeiture. 

15  Mass.,  Connor  v.  Shepherd ;  2  N.  H.  56,  Johnson  v.  Porter ; 
3  Shipley  371,  Martin  v.  Manin. 

In  Pennsylvania  dower  is  not  allowed  where  the  land  has  been 
sold  on  *execution.,  to  pay  the  husband's  debts,  either  before  or 
"    after  his  death.     3  Harris  115  Halfrict  v.  Obernger. 

The  legislatures  of  other  states  have  restricted  the  wife's  claim 
in  many  particulars  not  consistent  with  dower  at  common  law,  and 
even  in  England,  by  statutes  3  and  4,  Wm.  IV.,  her  right  is  now 
confined  to  lands  of  which  her  husband  died  seized. 

Statutes  at  Large,  vol.  73,  page  999.  . 

It  is  clear,  then,  that  the  wife's  inchoate  estate  is  not  to  be  con- 
sidered in  the  light  of  a  vested  interest,  which  she  alone  can  release, 
for,  even  after  the  death  of  her  husband,  she  is  held  to  have  no  es- 
tate, until  her  dower  is  set  apart  or  judicially  determined  ;  it  is  a 
chose  in  action,  only,  which  she  is  not  allowed  to  alien,  nor  can  it 
be  sold  on  execution ;  she  may,  however,  release  it  to  a  party  in 
possession,  or  one  who  holds  the  fee. 

2  Comstock  245,  Stodart  v.  McMaster ;  1  Bar.  B.  S.  C.  500, 
Green  v.  Putman;  1  Greenleafs  evidence  189,  ch.  3  section  1,  and 
authorities  cited  in  note ;  14  O.  418,   Adni'r   Miller  v.   Woodward. 

But  the  principle  we  have  stated  has  been  directh^  decided  by 
the  supreme  court  in  6  O.  S.  547,  Weaver  v.  Gregg.  "  Dowery,"  say 
they,  "is  not  the  result  of  contract,  but  is  the  creation  of  law, 
founded  on  reasons  of  public  policy,  and  .^^ubject,  while  it  remains 
inchoate,  to  such  modifications  and  qualifications  as  the  legislature, 
for  like  reasons  of  public  policy,  sees  proper  to  impose." 

This  opinion  is  in  harmony  with  the  judgment  of  the  supreme 
court  of  New  York  in  the  well  considered  and  very  ably  argued  case 
of  Lawrence  V.  Miller,  1  Sandf.  S.  C.  Rep.  517,  where  it  is  said 
"  the  estate  of  dower  arises  solely  by  operation  of  law,  and  not  by 
force  of  any  contract,  expressed  or  implied,  between  the  parties  ;  it 
is  the  silent  effect  of  the  relations  enteied  into  by  them,  not,  as  in 
itself,  incidental  to  that  relation,  or  as  implied  by  the  marriage  con- 
tract, but  merely  as  that  contract  calls  into  operation  the  positive 
institution  of  municipal  law." 

See  also  2  Comst.  245,  same  case  on  error. 

This  principle  was  al.so  recognized  in  the  same  court  by  Chief 
Justice  Oakly,  in  4  Sandf.  456,  S.  C.  R.,  Moore  v.  The  Mayor  of 
the  city  of  New  York,  which  was  afterwards  sustained  in  the  court 
of  appeals,  4  Selden,  110. 

"  No  estate  in  dowry  or  tenancy  by  the  courtesy,"  says  Judge 
Story,  **can  be  acquired,  except  by  such  persons,  and  under  such 
circumstances  as  the  local  law  perscribes,  hence,  where,  by  the  law 
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of  one  state,  a  widow  is  dowable,  it  does  not  follow  she  can  claim 
her  estate  in  another,  where  the  right  is  not  admitted."  Conflict  of 
Laws,  section  448. 

Indeed,  it  would  seem  to  me  that,  where  there  is  no  statute  of 
descents,  the  children  of  the  intestate  might  as  well  claim  to  inherit 
their  parents'  estate  on  the  ground  of  a  right  vested  in  them  at 
their  birth,  ais  to  assert  that  the  right  to  dower  exists  in  the  wife  as 
the  result  of  marriage  merely,  where  there  is  no  law  prescribing  the 
nature  of  the  interest  or  the  mode  of  conferring  it. 

If  the  plaintiff's  right,  as  has  been  .stated,  was  merely  inchoate 
when  the  defendants,  by  the  judgment  of  the  probate  court,  were 
adjudged  the  possession  and  ownership  of  the  land  out  of  which  she 
now  seeks  to  recover  her  dower,  we  will  inquire  what  was  the 
legal  operation  and  effect  of  that  judgment. 

As  we  have  already  intimated,  in  many  of  the  states,  as  well  as 
England,  the  husband  may  convey  his  property  during  coverture, 
and  thus  bar  his  wife,  whether  she  joins  in  the  deed  or  not.  She  Is 
confined  solely  to  the  land  of  which  he  may  have  seized.  In  Ohio, 
the  right  of  dower  extends  to  all  inheritable  property  of  which 
the  husband  was  seized  during  the  marriage,  as  well  as 
that  he  owned  at  his  decease,  and  the  hitherto  set- 
tled construction  has  been  to  decree  for  the  widow 
*in  all  cases,  whether  the  estate  may  have  been  alienated  by  - 
the  husband  or  sold  on  the  execution  to  pay  his  debts, 
founded,  as  we  suppose,  upon  the  idea  that  the  wife  ought  not,  by 
any  voluntary  act  of  the  husband,  to  be  deprived  of  her  right ;  yet 
it  could  not  at  anj-  time  be  asserted,  as  a  conseqence  of  this  oractice, 
that  the  husband  might  not  be  deprived  of  his  estate  by  a  legisla- 
tive act,  the  eflfect  of  which  would  be  to  disseize  him,  cut  oft  the 
inheritence,  and  of  course  deprive  the  wife  of  her  claim. 

If  the  husband  has  no  estate  there  can  be  no  dower  to  the  wife» 
as  her  right  exists  in  virtue  of  his  seizin.  6  Ohio  Statutes  552, 
Weaver  v.  Gregg.  Her  estate  is  but  a  continuation  of  the  hus- 
band's ;  it  is  not  only  necessary  that  he  should  have  an  estate  ot 
inheritance,  but  it  must  be  ''sintul  et  seniel''  in  him;  Greenleaf's 
Evidence  181 .  statute  6,  chapter  2,  section  17.  It  arises  alone  upon 
the  title  of  the  husband,  and  cannot  be  higher  or  more  extensive 
than  his  estate.     2  O.  S.  417,  Firestone  v.  Firestone. 

If  his  title  is  defeated  by  a  recovery  at  law,  or  by  forfeiture,  as 
in  England,  by  the  commission  of  felony,  as  there  would  be  no 
estate  to  go  to  the  heir,  no  dower  could  consequently  attach,  and 
under  a  law,  which  forfeits  the  land  to  the  government  for  the  non- 
payment of  taxes,  after  title  conveyed  by  the  proper  officers  the  same 
result  would  .seem  properly  to  follow. 

Thus  it  is  held  in  the  cases  already  referred  to  in  2  and  6  O.  S., 
**that  the  right  of  dower  attaches  subject  to  all  the  equities  exist- 
ing against  the  title  of  the  husband,"  and  again  "it  subsists  in  vir- 
tue of  the  husband's  seizin  and  the  right  is  subject  to  any  incum- 
brance, infirmity  or  incident,  which  the  law  attaches  to  that  seizin. 
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either  at  the  time  of  the  marriage  or  when  the  husband  became 
seized.'' 

On  this  construction  of  the  law,  it  has  been  decided,  that  the 
legal  title  to  an  estate  acquired  after  coverture  by  the  husband,  will 
enure  without  the  incumbrance  of  dower,  to  a  purchaser  before  the 
marriage,  who  held  an  equitable  title  to  the  property  from  the  hus- 
band, 2  O.  S.  415.  It  has  been  also  held  that  a  sale  in  partition 
proceedings,  in  the  lifetime  of  the  wife  of  one  of  the  tenants  in 
common,  divests  her  inchoate  right  of  dower,  6  O.  S.  547,  supra. 

By  the  appropriation  of  the  property  in  question  to  the  use  of 
the  defendants,  in  the  mode  prescribed  by  the  statute,  a  perpetual 
servitude  at  least  over  the  premises  was  acquired  by  the  railroad 
company,  subject  only  to  be  divested  by  a  forfeiture  of  their  cor- 
porate franchise  on  the  judgment  of  a  competent  court.  Until  then, 
the  unrestricted  possession  is  not  only  indispensable  for  the  purposes 
of  the  road,  but  is  alone  consistent  with  the  paramount  right  of 
eminent  domain,  which  has  been  imparted  by  the  state  through  the 
legislature.  This  right,  which  is  an  attribute  of  sovereignty  is  nec- 
essarily paramount  to  this  claim  of  the  private  citizen,  and  when 
exerted,  it  compels  the  owner  to  part  with  his  estate  for  a  price  to 
be  adjudged  by  a  jury,  thereby  changing  his  estate  from  land  into 
money,  and  as  a  full  price  is  required  to  be  paid  by  the  constitution 
of  Ohio,  without  reference  to  any  benefit  the  contemplated  improve- 
ment may  confer  the  condemnation  of  the  land  was  therefore  doubt- 
less intended  as  it  must  necessarily  do,  to  confer  the  whole  title 
upon  the  corporation,  who  have  paid  the  assessed  value. 

Such  would  be  the  result,  where  the  state  should  directly 
exert  hfr  power,  and  appropriate  as  she  has  done,  the  lands  of  the 
citizen  for  navigable  canals,  or  any  other  public  improvement,  and 
we  can  discover  no  reason  why  the  same  rule  should  not  hold,  where 
the  railway  company  upon  whom  the  power  has  been  conferred  by 
its  charter  "to  enter  upon  and  take  such  real  property  as  should  be 
necessary  for  the  construction  of  their  road,"  have  exerted  that 
g  power  in  the  mode  defined  *by  law,  submitted  to  the  judgment 
of  the  court,  and  receive  the  possession  of  the  land  thereby 
appropriated. 

On  this  hypothesis  the  husband  does  not  alien  his  estate  as  in  the 
case  of  a  sale  to  a  purchaser,  nor  is  it  taken  to  satisfy  his  debts,  in 
both  of  which  cases  dower  would  still  remain,  but  he  is  said  to  lose 
his  estate  or  rather  to  part  with  it  **invitum."  He  could  not  have 
prevented  the  act  of  the  law  transferring  his  realty,  nor  yet  contest 
the  mode  of  its  execution.  An  exercise  of  sovereign  power  by  the 
body,  in  which  for  all  the  purposes  of  maintaining  civil  government, 
it  necessarily  rests,  which  existed  before  any  title  to  property  could 
be  said  to  pass  to  individuals,  as  in  case  of  escheat,  it  becomes  re- 
invested with  his  title,  and  may  be  therefore  said  in  some  sense  to 
have  originally  imparted  it,  must  include  within  the  alienation  it 
compels  the  entire  title.  The  land  is  conveyed,  and  those  who  rep- 
resent it  must  consequently  be  deprived  of  their  several  rights,  if 
they  are  made  parties  to  the  proceeding  by  which  it  is  appropriated. 
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9^  fortiori,  where  there  is  no  perfect  right  **in  esse''  but  the  possibil- 
ity only  of  a  future  claim. 

We  might  refer  to  the  diflSculties  that  would  follow  from  an 
attempt  to  assess  dower  in  such  property  as  this  and  they  are  truly 
formidable,  but  we  prefer  to  meet  the  question  on  principle,  without 
reverting  to  the  argument  ""ab  inconvenienti'' 

The  point  we  are  now  considering  was  fully  argued  in  4  Sandf. 
461  ;  it  was  there  held,  '*that  the  power  of  the  state  to  take  private 
property  for  public  uses,  results  from  its  right  of  eminent  domain, 
and  that  power  is  not  restricted  except  by  the  constitutional  provis- 
ions, that  such  compensation  be  made  to  the  owner  in  this  case,  the 
husband  was  deemed  to  be  the  owner  of  the  entire  estate  in  the 
land,  and  the  inchoate  right  of  the  wife  was  not  considered  by  the 
commissioners,  and  we  think  justly  so,  as  an  interest  distinct  from 
that  of  the  husband,  as  the  subject  of  estimate  separate  from  his.'* 
In  affirming  this  case  in  all  points,  the  supreme  court  in  4  Selden 
112,  say,  "the  land  was  taken  against  the  estate  of  the  husband  by 
an  act  of  sovereignty  for  the  public  benefit :  the  only  person  own- 
ing and  representing  the  fee.  was  compensated  by  being  paid  full 
value,  the  wife  had  no  interest  in  the  land,  and  the  possibility 
which  she  did  possess,  was  incapable  of  being  estimated  with  any 
degree  of  accuracy." 

Our  supreme  court,  we  think,  have  affirmed  the  law  thus 
stated,  by  sustaining  the  principle  upon  which  they  decided  the. 
case  ot  Weaver  v.  Gregg,  already  referred  to,  where  they  refer  to 
the  judgment  of  the  N.  Y.  Courts,  and  quote  the  opinion  of  the 
judge  in  Moore  v.  the  city  ot  N.  Y.,  with  approbation.  Indeed  if 
we  may  hold  the  inchoate  right  of  the  wife  ot  a  tenant  in  common 
in  premis€3  sold  on  partition  proceedings,  is  barred  by  the  sale,  we 
may  well  maintain,  .that  she  can  have  no  right  in  property  con- 
demned by  statute,  where  her  husband  receives  full  compensation 
for  the  land  taken. 

The  case  of  Gwynne  v.  The  City  of  Cincinnati,  3  O.  26,  denied 
dower  to  the  wife  in  property  dedicated  by  her  husband  during  cov- 
erture for  a  market  space ;  no  public  act  of  appropriation  had  been 
made  under  any  statute,  but  a  voluntary  donation  of  the  land  by  the 
proprietor,  gave  title  to  the  corporate  body. 

The  court  confined  their  opinion  to  the  impossibility  as  well  as 
inconvenience  of  assigning  dower  in  a  public  street,  in  any  mode 
prescribed  by  law ;  and  assimilated  the  widow's  claim  to  wh  at 
would  be  equivalent,  in  England,  to  the  grant  of  dower  in  a  fort  or 
castle  for  defense,  where  such  an  interest  was  never  held  to  exist. 

A  very  careful  examination  of  the  authorities  has  furnished  us 
no  reported  case  where  dower,  under  like  circumstances  with  the 
present,  has  been  decreed  ;  but  on  the  contrary,  all  the  decisions  we 
have  *been  able  to  find  are  opposed  to  the  plaintift's  claim,  and  « 
we  are  satisfied  such  should  be  the  ruling  in  this  case. 

We  have  been  told  the  plaintiff  is  not  the  widow  of  the  party 
who  owned  the  land  when  it  was  appropriated  by  the  defendants, 
and  is  not,  therefore,  within  the  spirit  of  the  rule  we  have  recog- 
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nized.  The  distinction  is  plausible,  but  it  is  not  solid.  If  we  are 
right  in  the  opinion  that  the  whole  estate  is  taken  by  the  applica- 
tion of  the  power  of  eminent  domain,  it  must  be  immaterial  who 
may  have  had  an  inchoate  right  of  dower  when  the  judicial  con- 
demnation was  had  ;  the  principle  applies  to  all  who  might  possess 
such  a  right,  they  stand  upon  the  same  basis — if  the  estate  of  one 
is  destroyed  that  of  all  is  destroyed. 

We  have  confined  ourselves  to  the  important  question  involved 
in  this  controversy,  without  referring  to  any  defects  in  the  plead- 
ings, but  we  cannot  refrain  from  stating  that  in  the  petition  for 
dower  it  must  be  definitely  alleged  that  the  defendant  is  the  holder 
of  the  next  immediate  estate  of  inheritance,  or  what  is  equivalent, 
that  he  is  seized  in  fee  of  the  property,  in  which  dower  is  sought. 
This  the  statute  requires,  for  the  obvious  reason,  the  only  person 
who  can  assign  the  estate  to  the  widow,  is  the  heir,  or  the  grantee 
of  the  husband,  or  one  who  is  in  privity  of  title  with  lien. 

The  allegation  here  is,  that  the  defendants  are  the  owners  of 
the  property,  without  any  description  of  the  nature  of  the  ownership 
— whether  for  years,  for  life  or  in  fee.  This  is  suflScient.  No  demurrer 
is  filed ;  on  the  contrary,  the  defendants  answer,  and  we  will  not  per- 
mit the  defect  at  this  stage  of  the  proceedings  to  avail  as  an  objec- 
tion to  the  action. 

Nor  is  it  necessary  for  us  to  ascertain  what  was  the  nature  of 
the  estate  vested  in  the  defendants  by  the  condemnation  of  the  land 
— whether  in  fee  simple  or  a  right  of  use  for  the  corporate  purposes 
so  long  as  their  power  to  act  may  continue.  The  law  on  the  sub- 
ject may  be  found  in  4,  O.  S.  308,  Grisy  v.  Cincinnati,  Wilmington 
&  Zanesville  R.  R.  Co;  7,  O.  S.  R.  M.  Junction  R.  R.  v.  Ruggles, 
and  in  Redfield  on  R.  R.,  C.  11  section  7,  where  the  learned  author 
has  collected  the  authorities  and  stated  very  clearly  their  results. 

We  are  all  of  opinion  the  judgment  below  should  be  reversed, 
on  the  ground  the  plaintiff  has  no  right  of  dower  in  the  premises 
claimed  by  the  defendants. 

Judgment  in  the  special  term  is  reversed. 
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BILLS  AND  NOTES- USURY, 

[  Superior  Court  of  Cincinnati,  Special  term,  I860.] 

James  Lee  &  Co.  v.  J.  W.  Hartwell. 

L  Where  a  note  made  payable  to  the  cashier  of  a  bank  is  discounted  by  the 
bank  and  no  personal  security  is  demanded  of  the  maker,  such  note  is 
but  the  evidence  of  a  loan  between  the  parties. 

2.  The  bank  in  discounting  such  note  could  not  charge  more  than  seven  per 
cent,  for  the  time  such'note  had  to  run. 

S.  If  the  bank  charged  an  additional  sum  as  exchange  which  sum  was  un- 
authorized by  law  and  directly  opposed  to  the  provisions  of  its  charters, 
then  such  transaction  renders  the  contract  illegal  and  void,  and  it  cannot 
be  sustained  between  the  original  parties. 

4.  A  purchaser  of  such  note  is  bound  to  inquire  whether  the  payee,  (the  bank) 

could  by  its  charter  legally  incur  the  liability,  and  the  rule  applicable, 
to  such  purchaser  is  that  which  attaches  to  all  who  deal  with  chartered 
bodies  whose  powers  are  defined  by  statute. 

5.  The  purchaser  failing  to  inquire  as  to  the  validity  of  such  note  is  neverthe- 

less charged  with  the  result  to  which  his  inquiry  would  necessarily  have 
led  him. 

Storer,  J. 

The  plaintiffs  ask  judgment  upon  a  note,  of  which  the  follow- 
ing is  a  copy  : 

Cincinnati,  August  8d,  1867. 

Sixty  days  after  date  I  promise  to  pay  S.  P.  Bishop,  Assistant 
Cashier,  or  order,  fifteen  hundred  dollars,  value  received,  at  oflSce 
Ohio  Life  Insurance  and  Trust  Co.,  New  York. 

Signed, 

$1,500.  John  W.  Hartwell. 

Pay   to   E.  Ludlow,  Cashier,  or  order.     Indorsed, 

S.  P.  Bishop,  A.  C. 
Edwin  Ludlow, 

The  defendant  answers  that  the  note  was  made  by  him  payable 
to  the  assistant  cashier  of  the  Ohio  Life  Insurance  and  Trust  Co., 
for  the  benefit  of  that  institution,  and  was  presented  b}'^  him  for 
discount,  secured  by  collaterals  ;  that  it  was  discounted  by  .the  com- 
pany, at  their  oflSce  in  Cincinnati,  and  the  proceeds  $1,476.75  placed 
to  the  defendant's  credit ;  the  company  deducting  815.75  for  inter- 
est, and  $7.50  for  exchange— $23.25.  That  the  note  was  trans- 
mitted by  the  assistant  cashier  of  the  company  to  their  oflSce  in 
New  York — where  the  same  was  made  payable — for  payment ;  he 
having  first  indorsed  the  same  to  the  cashier,  who  had  charge  of  the 
oSBce  in  that  city. 

That  the  note  was  transferred  by  the  cashier,  Ludlow,  without 
authority ,  and  *  without   any  valuable   consideration   in   good       . 
faith,  or  in  the  usual  course  of  business,  and  the  plaintiffs  are  not 
innocent  holders,  that  there  can  be  no  recovery   upon   the   note,  a 
the  same  was  taken  and  discounted  by  the  trust  company,  contrar 

16    W.  L.  G. 
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to  the  provision  of  their  charter,  at  a  greater  rate  of  interest  than 
they  were  allowed  by  law  to  receive. 

A  replication  is  filed,  denying  all  the  allegations  ot  the  answer. 

The  testimony  proves  the  discount,  the  rate  of  interest  and  ex- 
change paid  the  trust  company,  the  transmission  of  the  note  to  New 
York,  and  the  purpose  for  which  it  was  sent  there.  No  evidence 
is  adduced  to  show  the  manner  in  which  the  plaintiffs  became  the 
holders  of  the  paper,  whether  for  a  pres.nt  consideration  paid,  as 
collateral  security  or  otherwise.  The  transfer  is  made  by  the  in- 
dorsement of  Ludlow,  who  affixes  no  word  or  initial  denoting  his 
official  character.     His  name  only  is  found  on  the  note. 

On  these  facts  two  questions  arise,  the  solution  of  which  will 
determine  the  rights  of  the  parties. 

First,  were  the  Ohio  Life  Insurance  and  Trust  Co.  ever  the 
legal  holders  of  the  note  in  controversy  ? 

Second — If  they  were  not,  could  they  impart  to  the  plaintiflFs 
a  better  title  than  they  had  themselves  ;  or  can  the  plaintiffs  claim 
to  hold  the  note  as  innocent  purchasers,  without  notice  of  any 
original  illegality  in  its  consideration. 

The  law  incorporating  the  Ohio  Life  Insurance  and  Trust  Co. 
was  passed  February  12,  1834.  By  section  23,  it  is  provided  among 
other  things,  ''If  said  company  shall  suspend  payment  of  its  notes 
or  bills  in  silver  or  gold  coin,  law^ful  money  of  the  United  States, 
for  more  than  thirty  days  or,  shall  demand  and  receive  a  greater 
rate  of  interest  in  any  case  than  seven  per  cent,  per  annum,  its 
charter  shall  be  thereby  forfeited." 

This  restriction  upon  the  power  of  the  corporation,  like  every 
other  which  is  intended  to  limit  its  exercise,  should  be  construed  to 
effect  the  object  the  Legislature  must  have  proposed  to  accomplish, 
when  they  made  the  grant.  A  company,  who  could  have  no  legal 
right,  by  their  charter  to  loan  money,  as  bankers,  except  it  was  ex- 
pressly conferred,  cannot  disregard  the  restrictions  of  the  statute 
giving  the  authority  to  discount  notes  and  bills,  and  the  assumption 
to  act  in  derogation  of  a  prescribed  mode  of  procedure,  would  be 
equivalent  as  a  general  rule,  to  the  assumption  of  a  franchise,  by 
individuals  that  could  alone  be  imparted  by  the  legislature.  There 
is  either  ti  legal  right,  or  there  is  not.  If  one  exists  it  is  created 
by  law,  conferred  upon  the  condition  only,  that  the  body  exercismg 
the  right,  shall  comply  with  all  statutory  provisions.  Any  other  or 
more  enlarged  claim  on  the  part  of  the  corporators,  as  it  would  be 
inconsistent  with  the  legislative  grant,  must  necessarily  be  unau- 
thorized and  void.  A  distinction  it  has  been  said,  exists  between 
those  statutes,  which  declare  the  act  done  in  derogation  of  the  power 
shall  be  void,  or  when  they  merely  prohibit  it ;  but  it  seems  to  us, 
in  a  case  like  this,  there  is  more  plausability  than  soundness  in  the 
proposition,  as  well  as  the  argument  used  to  sustain  it.  If,  as  in  the 
case  before  us  the  taking  of  interest  on  loans  exceeding  seven  per 
cent,  is  sufficient  cause  to  produce  a  forfeiture  of  the  charter,  we 
ought  not  to  permit  an  action  upon  the  contract  made  in  violation 
of  its  express  provisions  to  be  maintained.    It  is  a  familiar  principle, 


Digitized  by 


Google 


WEEKLY  LAW  GAZETTE.  227 

Lee  &  Co.  v.  HartwelK  Vol.  V. 


that  courts  will  not  aid  a  party  to  do  an  illegal  act,  and  cannot  there- 
fore permit  him,  through  their  instrumentality,  to  ask  it  to  be 
enforced  ;  and  this  distinction  applies  to  all  cases  where  the  consid- 
eration is  unlawful,  against  public  policy,  or  prohibited  by  express 
statute.  The  word  ''void,**  or  the  infliction  of  a  "penalty," 
or  a  clear  denial  of  the  right,  when  found  in  the  charter,  are 
*practically  but  the  expression  of  the  law  makers  intention,  and  . . 
should  be  held  as  conveying  the  same  meaning.  The  object 
to  be  attained  is  the  restriction  of  the  corporate  body,  which  can 
only  be  accomplished  when  all  these  terms  are  thus  harmonized. 

This  view  of  the  law  was  taken  by  the  supreme  court  of  Ohio, 
in  the  bank  of  Chillicothe  v.  Swayne  and  others,  8  O.  279,  where 
Judge  Hitchcock,  in  giving  the  opinion  of  the  court,  held  "that  a 
bill  of  exchange  drawn  and  discounted  for  a  loan  made  at  a  greater 
rate  of  interest  than  six  per  cent.,  was  void  in  the  hands  of  the 
bank  because  it  was  such  a  contract  as  the  corporate  body  had  no 
power  to  make." 

The  clause  in  the  charter  of  the  bank,  which  forbade  the  receipt 
of  more  than  legal  interest,  on  which  the  court  decided  the  contract 
was  invalid,  was  in  the  following  words :  **The  wSaid  corporation 
shall  not  take  more  than  at  the  rate  of  six  per  cent,  per  annum  on 
its  loans  and  discounts.'*  This  doctrine  was  fully  recognized  in  the 
subsequent  case  of  Creed  v.  The  Commercial  Bank  of  Cincinnati, 
11  O.  492,  where  it  was  said  '*  the  principles  settled  in  the  case  just 
referred  to  rest  on  safe  and  solid  foundations,  and  sound  policy  re- 
quires "they  should  be  asserted  and  maintained.*'  The  bank  in  this 
case  had  power  by  its  charter  *7o  discmmt  bills  of  excfiange  o?i  hank- 
mg  principles  and  usages;'''  the  prohibition  found  in  other  acts  of 
incorporation,  as  to  any  excess  of  interest  being  omitted,  yet  it  was 
said  *'  the  corporation  had  no  power  to  receive  more  than  six  per 
cent,  per  annum  in  advance,  as  interest  on  its  loans,  and  discounts, 
and  when  it  receives  more  there  is  a  defect  of  power  to  make  a  valid 
contract.** 

The  same  rule  was  afl&rmed  in  13  O.  1,  Miami  Uxp.  Co.  v. 
Clark  and  in  1  O.  S.  233.  The  Bank  of  Wooster  v.  Steven,  and 
others. 

These  rulings  are  in  harmony  with  the  opinion  of  th^  supreme 
court  of  the  ynited  States,  in  2  Peters  535,  Bank  U.  S.  v.  Owens, 
and  others. 

We  have,  it  is  proper  to  state,  heretofore  held  that  a  bank  may 
well  take  on  the  purchase  or  the  discount  ot  bills,  not  merely  the 
legal  interest  allowed  by  statute,  but  the  current  rate  of  exchange, 
between  the  place  where  the  contract  was  made,  and  that  where  it 
is  to  be  performed,  on  the  principle  that  the  exchange  "is  a  just  and 
lawful  compensation  for  receiving  payment  at  a  place  where  the 
money  is  expected  to  be  less  valuable,  than  at  the  place  where  it  is 
advanced  or  allowed,"  but  when  as  in  the  case  of  bills  drawn  in  the 
west  on  the  eastern  cities,  the  money  when  paid  bythe  acceptor,  is 
more  valuable  in  New  York,  for  instance,  to  the  holder  here,  than 
the  proceeds  would  be  if  received  In  Cincinnati,  the  reason  of  the 
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permission  to  charge  an  additional  sum  to  the  ordinary  interest  for 
exchange,  no  longer  exists ;  if  it  did  the  terms  premium  and  dis- 
count, would  be  convertible,  or  have  no  definite  meaning. 

But  when  a  bill  is  neither  purchased,  nor  discounted  in  the 
ordinary  course  of  business,  but  assumes  the  shape  of  such  an  in- 
strument only  to  enable  the  bank  to  charge  for  exchange,  when  the 
real  transaction  is  a  loan  of  money,  and  the  form  of  a  bill  is  adopted 
to  evade  the  statute,  the  acts  of  the  parties  will  be  thoroughly 
scrutinized,  and  their  real  purpose  ascertained.  The  artificial  char- 
acter of  the  contract  will  give  way  to  its  substance  and  every  shift 
or  device  be  disregarded  in  determining  the  merits  of  the  case.  If 
the  contract  \aolates  the  law,  the  form  in  which  it  is  manifested  is 
immaterial.  11  Ohio.  489,  supra,  13  Peters,  65,  Andrews  v.  Pond, 
et  al.  13  Howard.  171,  Buckingham  v.  McLean.  7  B.  Monroe, 
549,  Pilcher  v.  The  Banks. 

When  the  agreement  between  the  parties  is  in  effect  a  loan,  it 
,«  cannot  be  changed  *under  color  of  the  purchase  or  the  discount 
'^     of  a  bill. 

But  the  case  before  us  is  that  of  a  note,  discounted  by  the  bank, 
made  payable  lo  its  cashier,  without  personal  security  demanded  of 
the  maker;  the  collaterals  are  said  to  have  been  deposited.  It  is 
but  the  evidence  of  a  loan  between  the  parties,  and  it  appears  to  us 
it  was  so  intended,  as  well  as  regarded. 

We  are  also  satisfied  that  the  bank  could  not  charge,  upon  the 
discount  of  the  note,  more  than  seven  per  cent,  for  the  time  it  had  to 
run ;  that  the  additional  sum  charged  as  exchange  was  unauthorized 
by  law  and  directly  opposed  to  the  provisions  of  its  charter.  The 
contract,  therefore,  was  illegal  and  void,  and  could  not  be  sustained 
between  the  original  parties. 

It  is  said  however,  that  the  4th  section  of  the  law  of  1850  re- 
straining banks  from  taking  usury.  Swan  107,  permits  *'a  note  or 
bill  to  be  purchased  or  discounted  by  any  bank  in  Ohio,  if  the  in- 
terest is  made  payable  without  the  state,  at  a  rate  exceeding  12  per 
cent,  per  annum,'*  may  be  held  to  authorize  the  Ohio  Life  Ins.  & 
Trust  Co.  to  have  done  what  they  were  prohibited  from  their  charter. 
But  we  do  not  so  understand  the  statute  The  charter  of  the  trust 
company»must  control  the  acts  of  its  oflScers,  more  especially  as  all 
its  banking  powers,  strictly  speaking,  terminated  in  the  year  1843, 
when  its  authority  to  issue  bills  and  notes  for  circulation  ceased. 
Section  23.  The  company  had  nevertheless  the  right  by  the  7th 
clause  of  section  2  to  buy  and  sell  drafts  and  bills  ot  exchange,  and 
b}'  the  third  clause  of  the  same  section  "lo  make  contracts  involving 
the  interest  or  use  of  money  and  the  insurance  of  life." 

As  the  companj'  could  not  pay  out  its  own  issues  at  the  time 
the  note  in  controversy  was  discounted,  their  ability  to  loan  money 
must  have  depended  upon  the  receipt  of  interest  on  their  original 
capital  or  their  deposits,  both  of  which,  we  suppose,  might  have 
been  invested  at  an  interest  not  exceeding  the  restriction  allowed 
by  the  charter. 
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Granting,  however,  the  power  to  loan  money  on  a  bill  or  draft, 
still  section  5  of  the  law  of  1861  excludes  the  application  of  section 
4,  *'as  no  oflScer  of  a  bank  is  permitted  to  discount  or  purchase  a 
note  or  bill  at  the  increased  allowance  of  exchange  if  he  knows  or 
has  reason  to  believe  that  the  parties  to  such  paper  will  not  be  pre- 
pared or  do  not  intend  to  pay  the  same  at  the  place  of  payment,  or 
when  any  device  is  resorted  to  in  order  to  secure  to  said  bank  a 
greater  profit  than  it  could  realize  from  the  discount  or  purchase  of 
such  paper  if  made  at  its  own  counter,  it  should  be  deemed  and  held 
unsurious  and  unlawful  within  the  meaning  of  the  act." 

If  the  contract  was  illegal  and  void  between  the  original  par- 
ties, and  it  has  been  transferred  to  the  plaintiffs,  before  it  became 
due,  by  one  of  the  oflScers  of  the  bank,  upon  whom  is  the  burden 
of  proof  to  show  that  the  plaintiffs  paid  a  valuable  consideration 
for  its  transfer,  and  took  it  in  the  usual  course  of  business  in  good 
faith? 

In  the  ordinary  cour.se  of  things  the  holder  is  prima  facie  re- 
garded as  the  owner  ior  value,  and  he  is  not  bound  to  prove  that 
he  has  given  any  value  for  the  note  until  the  other  party  has  shown 
the  want,  or  failure,  or  illegality  of  the  consideration ;  when  this  is 
done  the  burden  lies  upon  the  holder  to  prove  he  took  the  note  in 
the  ordinary  course  of  business  and  paid  a  suflScient  consideration. 
3  O.  S.  158,  McKesson  v.  Staiiberry ;  5  Pickering,  413,  Monroe  v. 
Cooper,  et  al. 

The  pleadings  in  the  case  exhibit  this  point  directly,  and,  in 
our  opinion,  just  such  a  state  of  fact  as  makes  it  the  duty  of  the 
plaintiffs  to  prove  aflSrmatively  that  Ihey  paid  a  sufficient  considera- 
tion for  the  note  and  received  it  botiafide.  This  they  have  failed  to 
do,  and  can  hold,  therefore,  no  better  title  than  the  Ohio  Life 
Ins.  &  *Trust  Company  had  at  the  time  of  the  transfer.  .^ 

But  it  is  not  necessary,  as  we  understand  the  evidence,  to 
resort  to  the  rule  we  have  referred  to.  The  note,  we  find,  is  made 
payable  to  the  cashier  of  the  company,  with  the  usual  designation 
of  the  office  he  held;  it  was  the  property  of  the  company  to  every 
legal  intent,  and  his  indorsement  was  the  transfer  oi  the  corpora- 
tion— not  his  own,  and  as  the  plaintiffs  derived  their  title  through 
that  indorsement,  they  would  be  estopped  from  asserting  they  held 
the  note  discharged  from  the  equities  of  the  maker.  But  the  in- 
dorsement is  not  in  blank,  it  is  in  full,  made  by  S.  P.  Bishow,  as- 
sistant cashier,  payable  to  E.  Ludlow,  cashier,  and  the  indorser, 
Ludlow,  derived  no  other  title  than  that  which  would  have  author- 
ized him  to  receive  the  proceeds  for  the  payee  ;  his  transfer  to  the 
plaintiffs  gave  no  better  right  than  was  vested  in  him  ;  if  he  has 
transferred  the  note  by  his  individual  indorsement  it  cannot  be 
claimed  that  the  original  coadition  of  things  i&  changed. 

Hence,  it  follows,  the  transfer  of  both  cashiers  is,  in  effect, 
that  of  the  company  alone;  and  the  party  taking  the  note  is  clearly 
within  the  restrictions  imposed  upon  the  corporation  with  whom 
the  contract  was  made.  He  is  bound  to  inquire  whether  the  payees 
could  by  their  charters  legally  incur  the  liabrlity ;  in  other  words, 


Digitized  by 


Google 


230  OHIO  DECISIONS. 


Vol.  V.  Superior  Court  of  Cincinnati. 

the  rule  applicable  to  him  is  that  which  attaches  to  all  who  deal 
with  chartered  bodies  whose  po^vers  are  defined  by  statute. 
'''Caveat  emptor''  in  every  such  case  is  not  only  the  true  doctrine  of 
the  law,  but  is  sound  ethics,  also. 

We  cannot  regard  the  position  of  the  plaintiffs  as  similar  to 
that  of  the  indorser  for  value  where  the  payee  has  the  right  to  en- 
gage in  any  department  of  business,  to  buy  and  sell  and  receive 
notes  or  bills  as  an  equivalent,  without  limit  as  to  the  mode  or 
description  of  the  negotiations  he  may  make.  This,  then,  is,  in  the 
possession  of  the  general  power,  possessed  by  every  private  indi- 
vidual. It  cannot  be  demanded  for  those  who  deal  with  a  corpora- 
tion limited  in  the  extent  of  its  business,  the  commodities  in  which 
it  may  speculate,  and  the  amount  of  percentage  it  may  charge. 

We  must  consider  the  plaintiffs,  when  they  received  the  note 
were  bound  to  inquire  into  its  validity.  If  they  had  done  so,  they 
would  not,  probably,  have  taken  it.  Though  it  does  not  appear 
they  did,  they  are  nevertheless  charged  with  the  result  to  which 
their  inquiry  would  necessarily  have  lead  them. 

Judgment  for  the  defendant. 


[Superior  Court  of  Cincinnati,  Special  Term,  November,  1855.] 
Blachlv  &  Co.  v.  Andrews. 

For  opinion  in  this  case  see  1  Disney,  78. 

This  case  was  affirmed  by  the  supreme  court,  with  opinion.    S«e  11  O. 
S.,  89. 
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♦PLEADIHTG— BREACH  OF  WARRANTY.  37 

[Logan  Common  Pleas  Court,  April  Term,  1800.] 

Joseph  Byers  v.  James  Rivers. 

1.  Under  the  Ohio  Civil  Code,  section  80,  an  action  ex  contractu  and  action 

ex  delicto  may  be  united  in  the  same  petition,  if  they  are  included  in  the* 
same  transaction,  or  transactions  connected  with  the  same  subject  of 
action  provided  they  are  not  inconsistent. 

2.  An  action  to  recover  for  a  fraud  and  breach  of  warranty  in  the  sale  of  a 

horse  may  be  included  in  the  same  petition. 

3.  In  such  case  there  should  be  two  counts,  one  for  the  fraud,  and  one  for  the 

breach  of  warranty,  each  separately  stated  and  numbered.  Code  section 
86. 

4.  The  general  rule  is  that  the  pleadings  must  state  facts,  not  conclusions  of 

law,  but  some  apparently  legal  conclusions  are  facts,  and  as  such  may  be 
so  averred  by  terms  without  stating  the  acts  or  omissions  which  consti- 
tute or  prove  them — thus  express  malice,  want  of  probable  cause,  negli- 
gence, unsoundness  and  the  like. 

5.  Where  a  plaintiff  sues  for  damages  for  breach  of  warranty  of  soundness  of 

a  horse,  or  for  fraudulent  representation  of  soundness,  and  the  breach 
assigned  is  that  the  horse  was  unsound,  without  specifying  in  what  re- 
spect, the  court  will  on  motion  when  necessary  to  enable  the  defendant 
to  make  proper  defense,  require  the  petition  to  be  made  suflficiently  defi- 
nite, to  disclose  the  uacure  of  the  defect  complained  of. 

Petition  filed  February,  1860,  contains  one  count  claiming  to 
recover  damages  for  that  defendant  sold  to  plaintiff  a  horse  and 
warranted  him  sound  and  also  falsely  and  fraudulently  represented 
him  sound,  knowing  him  to  be  unsound. 

Demurrer  that  tort  and  contract  cannot  be  united. 

C.  W.  B.  Allison,  for  plaintiff,  cited  Sturges  v.  Burton,  8  O.  S., 
215 — Abbott's  Practice,  258.  This  was  the  practice  in  chancery  and 
should  be  so  under  the  Code. 

James  C.  Lake,  lor  defendant,  cited  Ifesh  Practice  32,  citing 
Fumiss  V.  Brown,  8  Pr.  R.,  59;  Burdock  v.  McAmbly,  9  Pr.  R., 
117. 

Lawrence,  J. 

Under  the  practice  which  prevailed  prior  to  the  Civil  Code, 
tort  and  contract  could  not  be  united  in  the  same  declaration.  The 
original  New  York  Code  did  not  authorize  tort  and  contract  to  be 
united.  But  the  amended  Code  of  1852  provides  that  **the  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action  *  *  ♦ 
where  they  all  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action."  And  this  provision  is 
contained  in  the  Ohio  Code.  But  since  this  amendment  it  has  been 
held  in  New  York  that  tort  and  contract  can  only  be  united  when 
consistent  with  each  other. 

In  Sw«et  V.  Ingerson,  12  Howard  Pr.,  331,  at  a  special  term  it 
was  decided  that  the  plaintiff  could  unite  a  claim  to  recover  for 
breach  of  warranty  of  a  horse  and  for  fwudulent  concealmient  of 
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defects  of  the  same  horse,  but  on  appeal  that  judgment  was  re- 
versed. And  see  Smith  v.  Hallock,  8  How.,  73;  Moore  ^v.  Smith, 
10  How.,  361;  Dorman  v.  Kelan,  4  Abb.  Pr.,  202  ;  Notes  to  New 
York  Code,  section  167,  by  Voorhies  &  Howard;  Hulse  v.  Thomp- 
son, 9  How.,  113 ;  Cowell  vs.  N.  Y.  &  Erie  R.  R.  Co.,  9  How.,  312; 
Abbott's  Practice,  307,  note  b ;  258  b,  Edick  v.  Crim.,  10  Barb., 
445. 

While  it  would  seem  that  the  New  York  courts  in  a  case  like 
this  would  sustain  the  demurrer,  I  think  it  equally  certain  that  such 
is  not  the  practice  in  Ohio.  On  the  contrary,  the  construction 
given  to  the  Ohio  Code  is  that  a  cause  of  action  founding  in  tort  may 
be  united  with  one  founding  in  contract  if  they  be  cmisistent^  and 
"  arise  out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action,"  Code,  section  81,  and  that  there  is  no 
inconsistency  between  a  claim  that  a  defendant  has  both  warranted 
2lvA  frauduiently  represented  a  horse  to  be  sound. 
gg  *The  Code  Commissioners  in  a  note  to  section  81  say: 

"Except  only  in  cases  where  several  causes  of  action  arise 
out  of  the  same  transaction,  some  of  which  may  sound  in  tort  and 
some  in  contract,  it  is  not  permitted  by  this  title  that  actions  ex 
contractu  and  actions  ex  delicto  shall  be  joined."  Code  Commis- 
sioners, Report  48. 

In  Sturges  v.  Burton,  8  O.  S.,  218,  Judge  Swan  says:  "If  the 
causes  of  action  do  not  arise  from  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  then  causes  of 
action  ex  contractu  cannot  in  general  be  united  with  causes  of 
action  ex  delicto'' 

It  will  of  course  be  conceded  that  inconsistent  causes  of  action 
cannot  be  united  in  the  same  petition  even  involving  the  same 
transaction ;  for  as  the  petition  must  be  sworn  to,  the  court  will  not 
permit  a  plaintiff  to  claim  a  right  to  recover  upon  facts  contra- 
dicted by  himself.  In  such  case  he  would  be  required  to  elect  for 
what  cause  he  would  proceed.  But  a  party  may  at  the  same  time, 
in  relation  to  a  horse,  warrant  him  sound,  q,ii6.  fraudulefitly  conceal 
a  defect,  or  represent  him  sound  knowing  him  to  be  otherwise. 
All  these  circumstances  might  exist.  The  plaintiff  has  a  right  to 
prove  all  of  them.  The  whole  policy  of  the  Code,  and  its  express 
letter,  are  disregarded,  if  a  plaintiflF  may  not  in  the  same  petition 
set  up  a  right  to  recover  for  all  the  reasons  stated. 

In  this  case  the  plaintiff  has  stated  in  one  count,  two  reasons 
why  he  should  recover — if  these  two  reasons,  or  causes  of  action 
can  be  joined  in  the  same  petition,  the  question  whether  they 
should  be  ''separately  stated  and  numbered,'*  is  made  by  motion, 
not  by  demurrer  Code  sections  87.118.  It  is  insisted  upon  the 
authority  of  Sturges  v.  Burton  8  O.  S.,  218,  that  both  reasons 
should  be  united  in  the  same  count.  Thus  Judge  Swan  says,  "if 
the  plaintiff  has  but  one  cause  of  action  the  facts  cannot  be  subdivi- 
ded so  as  to  present  fictitiously  as  might  have  been  done  under 
common  law  pleadings,  two  or  more  causes  of  action."  But  he  evi- 
dently holds  that  where  two  reasons  exist,  either  of  which  would 
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enable  a  plaintiflF  to  recover,  they  should  be  stated  and  numbered 
as  separate  causes  of  action,  for  he  says** the  causes  of  action  re- 
quired to  be  separately  stated  are  such  as  by  law,  entitle  the  plain- 
tiff to  separate  actions.'*  This  is  the  case  with  fraud  and  false 
warranty.  The  law  gives  separate  actions  of  them.  The  plaintiff 
may  sue  for  each  separately  or  both  at  the  same  time.  I  therefore 
hold,  in  this  case  that  the  fraud  and  the  warranty  should  have  been 
stated  as  separate  causes  of  action,  and  so  numbered,  and  for  these 
reasons : 

The  Code  declares  that  each  "cause  of  action'*  shall  be  *' separa- 
tely stated  and  numbered."  Code,  section  86.  A  **cause  of  action" 
now,  is  just  what  it  was  before  the  Code.  It  is  just  what  it  was 
at  common  law.  That  expression  having  a  settled  judicial  mean- 
ing, is  supposed  to  be  incorporated  into  the  Code  with  its  common 
law  interpretation.  Gray  v.  Askew,  3  O.,  480  ;  Sedgwick  on  Stat., 
226.  Prior  to  the  Code,  the  plaintiff  might  sue  either  for  the  fraud 
or  for  the  breach  of  warranty  or  failing  in  one,  pursue  the  other, 
for  they  were  each  separate  causes  of  action,  and  could  not  be 
united  in  the  same  declaration;  1  Chit.,  PI.,  201 ;  2  Saund.,  47  ;  3 
Wils..  309;  1  Chit.,  PI.,  198,  478. 

The  fact  that  the  Code  has  authorized  them  to  be  united  in 
the  same  petition,  does  not  connect  the  two  causes  of  action  into 
one. 

A  judgment  against  the  plaintiff  in  an  action,  for  the  fraud  was 
not  prior  to  the  Code,  and  is  not  now  a  bar  to  an  action  on  the 
warranty,  3  Bouv.  Just.,  527  ;  2  U.  S.  Dig.,  section  156,  157 ;  1  Chit. 
Pi.  198,  475. 

The  Code  it  is  true,  declares  that  •*  the  petition"  must  con- 
tain '*  a  statement  of  the  facts  constituting  the  cause  of  action  " 
Code,  section  85.  But  section  86  provides  that  **  where  the  peti- 
tion contains  more  than  one  cause  of  action,  each  shall  be  separate- 
ly stated  and  numbered."  It  is  clear  therefore,  that  it  was  intended 
that  every  *one  set  ot  facts,  which  constituted  a  right  to  re-  ^g 
cover,  should  be  separately  stated  and  numbered  as  a  cause 
of  action. 

This  comports  with  all  our  ideas  of  what  a  cause  of  action  is. 
It  always  has  been  any  one  set  of  facts  which  give  a  right  of  ac- 
tion. If  there  be  more  than  this,  there  is  more  than  a  cause  of  ac- 
tion. 

The  Code  certainly  never  was  designed  to  introduce  that  ob- 
jectionable duplicity  which  it  was  the  policy  of  the  common  law 
pleadings  to  prevent.  Yet  this  will  be  done  if  each  set  of  facts 
which  constitutes  a  right  to  recover  a  judgment  must  not  be  sepa- 
rately stated  and  numbered.  I  will  illustrate  this  by  a  hypothetical 
case.  Suppose  a  plaintiff  sues  a  railroad  company  for  killing  his 
h#rse.  He  may  have  a  right  to  recover  for  five  different  reasons : 
/'/rj/— Because  the  killing  was  negligent ;  3  O.  S.  172 ;  8  Barr  366 ; 
2  Am.  R.  R.  Cases  325.  Second — Because  the  killing  was  intentional ; 
4.  O.  S.  425u  Third — Because  the  plaintiff  being  retnotely  in  fault 
the  killing  occured  by  the  grdss  negligence  of  defendant ;  4  O.  S. 
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425.  Fourth — Because  the  defendant,  ( no  negligence  averred  ) 
killed  while  doing  an  unlawful  act,  as  by  running  on  Sunday,  in 
some  circumstances;  4  O.  S.  568;  Kent  463  note  b.  Gould  PI.  179  ; 
1  O.  S.  15.  Fifth — Because  defendants  killed  ( no  negligence  aver- 
red) having  agreed  with  plaintiff  or  being  bound  by  law  to  keep 
up  fences,  which  was  not  done :  note  3  to  page  362  section  165  Red- 
field  on  Railroads;  Corning  v.  N.  Y.  &  Erie  R.  R.  Co.  3  Kerman  42. 

Now,  here  are  five  different  reasons  or  facts,  any  one  of  which 
would  enable  the  plaintiff  to  recover,  or  it  may  be  so  assumed  for 
the  purpose  of  illustrating  the  point  under  consideration.  Prior  to 
the  Code  these  five  reasons  would  have  constituted  five  different 
counts  in  the  declaration,  or  at  least  so  many  of  them  as  could  have 
been  united  in  one  declaration,  all  for  killing  the  same  horse.  If 
united  in  a  single  count  it  would  have  been  bad  for  duplicity ;  Gould 
PL  172,  220,  chapter  4  sections  5,  99;  1  Chit.  PI.  226,  Steph.  PI. 
251 ;  Nash  Pr.  55,  60  ;  Gould  PI.  220. 

Now,  every  reason  for  avoiding  duplicity  at  common  law  exists 
under  the  Code.  And  the  Code  should  not  be  held  to  abolish  com- 
mon law  forms  except  so  far  as  its  language  may  require. 

The  mode  ot  stating  each  cause  of  action  separately  is  prefer- 
able lor  many  reasons.  It  will  enable  the  jury  to  pass  on  each 
cause  of  action  by  a  verdict,  and  thus  give  a  remedy  by  error  if  the 
petition  is  defective  as  to  any  one. 

It  will  enable  a  defendant  to  plead  to  one  and  demur  to  another, 
whereas  it  would  seem  there  can  be  no  demurrer  to  a  part  if  all  are 
united  in  one  count.  Code,  sections  91,  92.  Under  the  old  chan- 
cery practice  a  defendant  might  plead  to  part  and  demur  to  part  of  a 
bill,  but  this  can  scarcely  be  so  as  to  one  cause  of  action  in  a  Code 
petition.  So  a  motion  in  arrest  of  judgment  wnll  be  embarrassed 
for  want  of  ground  upon  which  the  jury  decided. 

In  the  case  now  under  consideration  it  is  most  material  to  the 
defendant's  reputation  whether  there  shall  be  a  general  verdict  for 
the  plaintiff,  on  one  count,  embracing  a  charge  of  fraud  and  war- 
ranty or  whether  he  may  have  a  verdict  in  his  favor  on  a  count  for 
fraud,  and  test  the  questions,  whether  the  alleged  defect  was  ««- 
sou7idness  and  therefore  warranted  against,  or  only  a  vicious  habit, 
not  warranted  against.  The  New  York  Practice  seems  to  require 
each  separate  state  of  facts,  constituting  a  right  of  recovery,  to  be 
saparately  stated  and  numbered.  Thus  in  Sweet  v.  Ingerson,  12 
How.  Pr.,  331,  th«  breach  of  warranty  was  stated  as  one  count  and 
the  fraud  as  another,  both  relating  to  the  same  horse  and  transac- 
tion. And  see  Smith  v.  Hallock  8  How.,  73 ;  Durkee  v.  Saratoga 
4  How.,  226 ;  2  Code  R.  145 ;  Getty  v.  Hudson  8  How.,  177  ;  Moore 
V.  Smith  10  How.,  316;  and  see  Abbott's  Practice  94,  note  x  ;  Laudon 
V.  Levy  1  Abbott's  Pr.,  376,  as  to  whether  each  count  must  be  com- 
plete in  itself  ar  whether  one  may  refer  to  another  for  a  part  of  itte 
facts  ;  and  see  2  Handy  R.  171. 

-^  *It  is  only  where  the   same  facts  are  stated   in  differerrt 

counts  in  different   form  that  the   unnecessary  count  will   be 

struck  out.  Lackey  v.  Vanderbilt  10  How.,  155.    This  petition  avers 
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that  the  horse  was  unsound.  The  defendant  asks  that  it  be  made 
more  definite  the  defendant  alleges  that  the  unsoundness  complained 
of  is  crib-biting ;  that  he  asks  to  be  informed  if  this  is  so,  or  if  there 
be  any  other  defect  complained  of;  that  this  defect  is  not  unsound- 
ness but  only  a  vice. 

The  general  rule  is  that  pleadings  must  state  facts,  not  coiiclu- 
sions  of  law.  But  there  are  some  apparent  exceptions  to  this  rule 
or  rather  there  are  legal  conclusions  which  are  facts.  Thus  express 
malice,  want  of  probable  cause,  negligence,  unsoundness,  and  the 
like  are  generaly  stated  as  facts.  Cooper  v.  Greely  1  Denio  ;  Dial  v. 
Holton  4  O.  S.  228 ;  1  Swan  Pr.,  452,  389 ;  1  Chit.  Prec,  2  Chit.  PL, 
681,  280,  Warranty,  Deceit.  When  it  is  averred  that  an  act  was 
done  negligently,  the  act  or  ommissions  constituting  the  negligence 
need  not  generally  be  stated.  So  when  it  is  averred  that  a  horse  is 
unsound  in  violation  of  a  warranty  of  soundness,  it  has  never  been 
the  practice  to  state  all  the  defects  specifically. 

But  the  degree  of  certainty  requisite  is  one  somewhat  in  the 
discretion  of  the  court,  and  in  this  case  there  is  a  manifest  propri- 
ety and  necessity  for  stating  the  defect  complained  of  more  defi- 
nitely, so  the  delendant  may  be  enabled  to  prepare  his  defense.  A 
petition  charging  that  a  horse  warranted  sound  was  unsound  would 
generally  be  sufficiently  definite.  But  in  this  case  as  the  real  defect 
complained  of  is '*  crib-biting '*  (stump-sucking)  and  so  experts 
have  diflFered  as  to  whether  that  is  unsoundness  or  only  a  vicious 
habit,  the  defendant  has  a  right  to  have  the  issue  narrowed  down  to 
that  single  question. 

Demurrer  overruled  —Plaintiffs  required  to  number  and  state 
the  action  for  the  fraud,  and  on  the  warranty  separate  causes  of  ac- 
tion, and  to  make  the  petition  more  definite  by  disclosing  the  na- 
ture ot  the  defect  complained  of. 

Defendant  to  pay  costs  of  demurrer.  Plaintiff  to  pay  costs  of 
motion  to  reform  and  of  defective  petition. 
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41  *  BILLS  AND  NOTES. 

[Hamilton  District  Court.] 

S.  D.  Graflin  v.  p.  &  T.  Gibson. 

Where  an  indorser,  ignorant  of  the  fact  that  liability  has  never  been  fixed  by 
demand  and  notice,  promises  to  pay  on  the  supposition  that  he  is  legally 
liable,  his  mistake  of  fact  avoids  the  new  promise,  and  there  is  no  suffi- 
cient consideration  to  support  it. 

Scott,  J. 

Defendants  were  accommodation  indorsers  on  a  note  for  $  500. 
It  was  not  protested.  Several  months  after,  plaintiff's  attorney 
called  on  P.  Gibson,  who  had  been  absent  in  Europe,  and  was  not 
aware  that  the  note  had  not  been  protested.  The  parties  agreed 
that  two  new  notes  of  $176  each,  should  be  given  in  settlement. 
The  next  day  P.  G.  learning  that  the  note  had  not  been  protested, 
got  back  his  two  notes  given  in  settlement,  and  returned  to  plain- 
tiff's attorney  the  $500  note. 

This  suit  was  brought  to  recover  the  amount  of  the  compro- 
mise notes. 

Held  :  That  where  an  indorser,  ignorant  ot  the  fact  that  his 
liability  has  never  been  fixed  by  a  demand  and  notice,  promises  to 
pay  on  the  supposition  that  he  is  legally  liable,  his  mistake  of  fact 
avoids  the  new  promise,  and  there  is  no  sufficient  consideration  to 
support  it. 

Judgment  for  defendants. 

King  &  Thompson  for  plaintiff. 

J.  Miner  for  defense. 
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*GUARDIAN  AND  WARD,  53 

[Superior  Court  of  Cincinnati,  Special  Term.  April,  I860.] 

Frederick  Engel  v.  Frederick  Ortmann. 
William  T.  Forrest  v.  Frederick  Ortmann. 

1.  The  guardian  of  an  infant  or  lunatic  has  a  right  to  receive  payment  of  a 

chose  in  action  in  anticipation  of  maturity,  or  to  sell  the  same,  in  a 
proper  case,  in  order  to  pay  the  debts  or  provide  for  the  maintenance  of 
his  ward.  The  act  of  April  12, 1858,  does  not  deprive  the  guardian  of  this 
right,  but,  properly  construed,  recognizes  and  provides  for  it. 

2.  In  case  of  the  sale  of  a  promissory  note  belonging  to  the  ward,  the  pur- 

chaser is  not  bound  to  see  to  the  application  of  the  purchase  money,  nor 
need  he  inquire  as  to  the  necessity  of  the  sale,  but  may  trust  the  repre- 
sentations of  the  guardian,  or  purchase  without  inquiry. 

HOADLY,   J. 

It  apears  from  the  testimony  that  the  late  Charles  Snyder  was 
the  guardian  of  Frederick  Engel,  a  lunatic,  that  as  such  guardian  he 
held  the  note  of  Ortmann  payable  to  '*Charles  Snyder,  guardian  of 
Frederick  Engel,  or  order,"  dated  August  18,  1858,  payable  twelve 
months  after  date,  for  five  hundred  dollars,  with  interest  from  date, 
and  secured  by  a  mortgage  of  real  estate,  and  that  early  in  the 
mouth  of  December,  1858,  he  endorsed  and  delivered  the  note,  and 
on  the  8th  of  January,  1859,  assigned  the  mortgage  to  William  T. 
Forrest,  who  now  holds  and  claims  to  own  them — Engel,  having 
been  restored  to  reason  and  discharged  from  guardianship,  also  claims 
the  note,  and  Ortmann  has  paid  the  money  into  court,  the  causes 
having  been  consolidated  upon  an  order  entered  by  consent,  under 
which  the  parties  are  now  interpleading. 

It  appears  also  that  Forrest  had  been  employed  as  the  attorney  ot 
one  Brown  to  collect  from  Snyder  an  overdue  note  of  something 
more  than  four  hundred  dollars.  Snyder  told  him  that  this  note  had 
been  given  fot  money  borrowed  by  him  to  pay  Engel's  debts,  and 
proposed  transferring  the  note  now  in  suit  to  Brown  in  payment, 
receiving  money  for  the  surplus.  Brown  declined  and  Forrest  then 
sued  Snyder.  After  suit  brought,  Forrest  purchased  the  note  from 
Snyder  at  the  solicitation  of  the  latter,  by  giving  him  up  the  Brown 
note,  and  paying  the  amount  of  difference  between  them,  about 
ninety  dollars,  the  proper  interest  at  the  rate  of  six  per  cent,  being 
added  to  each,  and  taking  upon  himself  the  responsibility  of  the  debt 
to  Brqwn.  He  has  not  yet  paid  Brown,  because,  as  he  says,  his 
client  knows  that  the  money  is  safe,  and  has  never  asked  for  it,  and 
when  advised  of  what  was  done,  expressed  himself  content  with  the 
arrangement.  He  added  that  he  does  a  sort  of  banking  business 
with  some  of  his  clients,  including  Brown,  paying  them  interest  at 
the  rate  of  six  per  cent,  per  annum  on  their  money,  and  using  4t  to 
better  advantage  himself,  and  that  he  holds  in  this  way  six  or  eight 
thousand  dollars  of  which  this  is  part. 
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It  is  further  in  evidence  that  before  the  sale  of  the  note  to- 
Forrest,  exceptions  had  been  filed  to  Snyder's  accounts  in  the  pro- 
bate court,  and  a  citation  issued  against  him,  and  that  on  the  13th 
of  January,  1859,  pending  the  controversy  with  regard  to  his  ac- 
counts, Engel  was  found  a  sane  mind  and  discharged  from  guardian- 
ship, and  that  on  the  first  of  April,  1859,  Snyder  was  ordered  to 
bring  this  note  into  the  probate  court,  and  that  the  controversy  with 
regard  to  the  accounts  is  still  pending,  a  balance  being  claimed 
on  both  sides. 

-^  *The  question  presented  by  these  cases  is,  to  whom  does 

the  note  belong?  and  to  whom  shall   the   fund  in   court   be 
adjudged? 

That  the  guardian  of  a  lunatic  has  the  same  powers  as  the 
guardian  of  an  infant,  is  established  by  statute  in  Ohio.  53  O. 
L.,  91. 

That  a  guardian  has  power  to  sell  his  ward's  real  estate,  no  one 
will  assert. 

That  he  has  full  power  to  sell  his  chattels,  no  one  will  deny. 

The  question  is  as  to  chose  in  action.  These,  it  is  admitted,  he 
may  collect  whet)  due.  Nor,  do  I  believe,  will  it  be  seriously  con- 
tended, that  he  may  not  receive  payment  by  anticipation  of  the  day 
of  payment  from  the  debtor. 

And  if  from  the  debtor,  why  not  from  any  other  person  ?  and 
if  from  any  other  person  why  may  he  not  so  transfer  the  note  as  to 
pass  to  the  other  person  his  right  as  against  the  debtor  ?  The  estate 
of  the  ward  does  not  suflfer  in  such  case,  for  it  receives  payment 
advantageously,  that  is,  in  advance  of  the  time,  and  the  ward 
cannot  suflfer,  for  the  guardian  would  have  the  right  at  all  events  to 
collect  when  due — he  must  depend  at  some  time  upon  his  guardian's 
integrity,  and  has  his  bond  for  security. 

Observe  that  I  am  not  speaking  of  cases  where  the  guardian 
submits  to  usury ;  that  is  not  claimed  here,  but  of  cases  where  the 
estate  is  paid  the  full  sum  then  accumulated,  and  simply  transfers 
the  chose  in  action  that  the  transferee  may  collect  the  amount  from 
the  debtor.  Nor  does  the  case  present  the  question  how  far  the 
ward's  estate  becomes  liable  upon  an  endorsement  under  such  cir- 
cumstances, but  simply  whether  the  transfer  can  be  so  made  as  to 
authorize  a  third  person  to  collect  from  the  debtor. 

It  is  difl&cult  to  draw  the  distinction  upon  principle  between 
diflferent  classes  of  personal  property.  There  seems  to  be  no  reason 
why  a  guardian  may  sell  a  horse  and  not  a  note.  The  necessity 
may  be  as  urgent  in  one  case  as  the  other.  The  law  does  not  give 
to  guardians  the  benefit  of  the  delays  incident  to  the  settlement  of 
decedents'  estates,  and  the  argument  that  no  such  power  need  be 
inferred  because  the  personal  property  of  wards  is  usually  in  money, 
distributed  by  executors  and  adniinistrators,  fails  to  apply  to  the 
case  of  a  lunatic,  when  not  only  are  debts  to  be  at  once  provided 
for,  but  in  many  cases  a  living  ward  claims  support. 

Upon  principle  I  see  no  reason  why  a  guardian  should  not  be 
allowed  the  same  control  over  choses   in   action   as  over  ordinary 
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chattels,  and  I  can  find  no  foundation  for  the  distinction,  in   the 
authorities,  or  the  language  of  our  statutes. 

In  Field  v.  Schieffelin,  7  Johns.  Cha.  162,  Chancellor  Kent 
considered  the  power  as  established  beyond  controversy.  He  says: 
"The  bond  and  mortgage  which  the  plaintiff  claims,  were  taken  by 
William  James  Stewart,  in  his  character  of  guardian  of  the  person 
and  estate  of  Hopkins,  the  infant,  and  to  which  trust  he  had  been 
duly  appointed  by  this  court.  That  he  had  a  legal  control  over  that 
bond  and  mortgage,  and  a  right  to  collect  and  receive  the  money 
due  thereon,  and  a  legal  right  to  sell  and  assign  the  same,  in  the  due 
exercise  of  his  discretion  as  guardian,  is  a  proposition  which  does 
not  seem  to  admit  of  dispute.'* 

To  the  same  eflfect  is  Fletcher  &  Lyon  v.  Fletcher,  29  Vermont 
(3Williams\  98. 

And  in  Ellis  v.  Proprietors  of  the  Essex  and  Merrimack  Bridge, 
2  Pick,  243,  it  was  held  that  a  guardian  has  full  power  to  sell  bridge 
stock  of  his  ward  without  a  previous  order  of  the  probate  court. 

The  act  of  April  12,  1858  (O.  L.,54),  was  in  force  at  the  time 
of  the  transfer  of  this  note.  Section  14  prescribes  the  duties  of 
guardians.  Two  clauses  of  this  section  affect  the  'question  ;  those 
namely  which  give  him  power ;  second,  to  manage  the  estate  for 
the  best  interest  of  his  ward,  and  fifth,  to  pay  all  just  debts  due 
from  such  ward,  out  of  the  estate  in  his  hands,  and  collect  all  debts 
due  such  ward;  and  in  case  of  doubtful  debts  to  compound  the 
same. 

*This  fifth  clause,  upon  the  principle  ''expressio  uniusest  -. 
exclusio  alterius''  may  negative  all  other  powers  with  regard 
to  debts,  and  so  would  forbid  a  sale  of  choses  in  action,  unle.^^s  it 
can  be  so  construed  as  to  permft  a  receipt  of  the  debt  before  due  and 
a  transfer  of  the  note  without  recourse  under  the  phrase  **to  collect 
all  debts  due  such  ward.'*  etc. 

But  without  resorting  to  any  forced  construction,  I  am  of 
opinion  that  the  power  to  sell  is:  not  taken  away  by  this  act ;  that 
while  this  language  gives  express  authority  to  collect  notes  when 
they  become  due,  it  was  not  intended  to  preclude  sale  before  due. 

The  rule  "'expressio  unius  est  exclusio  aiterius,''  is  one  of  inter- 
pretation, and  circumstances  may  concur  to  deprive  it  of  any  proper 
application. 

The  language  vesting  the  guardian  with  power  to  manage  the 
estate  for  the  best  interests  of  the  ward,  is  certainly  broad  enough 
to  give  a  power  to  sell  choses  in  action.  And  the  duty  of  paying 
debts  and  supporting  an  infant  or  lunatic  requires  that  this  author- 
ity shall  reside  somewhere.  The  law  contains  no  provision  what- 
ever for  an  application  to  the  probate  court  for  powers  to  sell  per- 
sonal property.  In  this  respect  it  differs  from  the  act  of  1824,  which 
it  repeals,  and  which  authorized  the  court  of  common  pleas  "on  good 
cause  shown  to  authorize  such  guardian  or  guardians  to  sell  all  or 
any  part  or  the  property,  whether  real  or  personal,  of  his  or  their 
ward  or  wards." 
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In  the  next  place,  while  the  act  does  authorize  an  application 
to  the  probate  court  for  a  sale  of  real  estate,  it  expressly  requires 
the  guardian  in  his  petition  to  show  the  amount  and  disposition 
made  of  the  personal  estate.  It  was  never  the  intention  to  allow 
a  sale  of  realtjs  while  personalty  remained  untouched.  And  yet  if 
there  is  no  power  to  sell  choses  in  action  the  case  will  often  arise 
w^hen  with  abundant  means  in  the  shape  of  mortgage  notes,  a  lun- 
atic's debts  or  support  will  have  to  be  provided  for  by  a  sale  of  real 
estate. 

It  is  manifest  then  that  the  general  assembly  in  depriving  the 
probate  court  of  the  power  expressly  given  by  the  act  of  1824  to 
authorize  sales  of  personal  property,  while  retaining  the  authority  to 
sell  realty  in  cases  of  insufficient  personalty  ;  in  requiring  guardians 
to  support  their  wards  and  pay  their  debts,  and  manage  their  estates 
for  their  best  interests,  did  not  intend  by  the  grant  of  express  power 
to  collect  debts  due,  to  forbid  the  absolutely  necessary  adjunct  of 
authority  to  sell  choses  in  action  not  due. 

In  the  cases  at  bar,  the  note  was  sold  before  due,  and  the  guar- 
dian received  in  payment  his  own  paper  for  about  four  hundred  dol- 
lars, and  some  uinety  dollars  in  money.  But  it  was  made  upon  the 
statement  of  Snyder,  ** that  this  four  hundred  dollars  that  he  had 
borrowed  from  Brown  had  been  used  to  pay  Engel's  debts." 

How  far  a  person  dealing  with  a  guaidian  must  take  notice  of 
the  mode  of  execution  of  the  trust  has  been  elaborately  considered 
in  two  of  the  cases  above  cited. 

In  Field  v.  Schieflfelin,  Chancellor  Kent  says  :  *'The  bond  was 
not  due  when  it  was  assigned  to  the  plaintiff,  but  if  the  money  was 
wanting  for  the  purposes  of  the  trust,  either  for  discharging  incum- 
brances, or  for  making  more  advantageous  investments,  or  for  pay- 
ment of  debts  and  for  the  better  maintenance  and  education  of  the 
ward,  or  for  any  purpose  whatever,  connected  with  the  faithful  dis- 
charge of  the  trust,  and  beneficial  to  the  infant,  the  guardian  had 
just  right  and  lawful  authority  to  raise  the  money  by  the  assignment 
of  the  bond  and  mortgage.  The  necessity  or  expediency  of  the 
measure  vested  entirely  in  the  judgment  and  discretion  of  the  guar- 
dian. He  was,  as  between  him  and  the  purchaser,  the  proper  and  ex- 
clusive judge  of  that  expediency.  It  was  not  the  duty  or  the  business  of 
the  purchaser  to  inquire  into  the  necessity  of  the  assigment,  or  to  see 
gg  to  the  application  *of  the  purchase  money.  He  had  a  right  to  pre- 
sume, in  the  absence  of  all  direct  and  plain  proof  to  the  con- 
trary, that  the  guardian  was  exercising  his  power  fairly  and  faith- 
fully, in  conformity  with  hi&  duty." 

And  again,  he  says,  page  154  :  "In  every  instance  he  acts  un- 
der responsibility  to  his  ward  for  the  faithful  and  judicious  discharge 
of  his  trust ;  but  the  stranger  who  deals  with  him  justly  and  fairly, 
has  a  right  to  presume  that  the  guardian  acts  for  the  benefit  of  the 
infant,  and  he  does  not  partake  of  that  responsibility  until  the  pre- 
sumption of  fair  dealing  is  destroyed  by  evidence  of  fraud  and  col- 
lusion." 
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So,  also,  in  Ellis  v.  Proprietors  of  the  Essex  and  Merriraack 
Bridge,  Chief  Justice  Parker  says:  "It  is  true  the  guardian  ought 
not  to  sell  personal  estate  unless  the  proceeds  are  wanted  for  the 
due  execution  of  his  trust,  or  unless  he  can  by  the  sale  produce 
some  advantage  to  the  estate,  but,  having  the  power  without  ob- 
taining any  special  licence  or  authority,  a  title  under  him,  acquired 
(Hmafide  by  the  purchaser,  will  be  good,  for  the  purchaser  cannot 
know  whether  the  power  has  been  executed  with  discretion  or  not, 
and  the  estate  is  always  supposed  to  be  secure  by  the  bond  given 
by  the  guardian  for  the  faithful  execution  of  his  trust  and  discreet 
management  of  the  property." 

In  this  case,  if  Snyder  had  really  borrowed  money  to  pay  Engel's 
debts,  he  would  be  entitled  to  indemnity  out  of  the  estate;  not  that, 
as  guardian,  he  could  borrow,  but,  having  himself  borrowed  and 
advanced  the  proceeds  to  the  estate,  he  is  entitled  to  repayment. 
And,  if  he  had  power  to  sell  for  the  purpose  of  paying  Engels  debts, 
he  would  have  a  like  power  where  it  became  necessary  to  reimburse 
his  own  advances.  Now,  as  a  stranger  might  trust  his  statement 
and  safely  buy  in  one  case,  or,  even  as  the  authorities  say,  might 
buy  without  inquiry,  there  seems  to  be  no  reason  why  Forrest 
might  not  trust  Snyder's  statement  that  the  debt  he  was  seeking  to 
pay  was  incurred  for  Engel's  benefit.  For  all  that  appears  in  this 
case,  that  was  true;  but  even  if  it  was  not,  there  is  no  evidence  here  ot 
"fraud  or  collusion,"  and  no  reason  to  suppose  that  Forrest  did  not 
believe  Snyder's  statement. 

For  these  reasons,  I  am  of  opinion  that  the  transfer  by  Snyder 
to  Forrest  vested  the  latter  with  the  title  to  the  note,  and  that  he  is 
entitled  to  judgment  accordingly,  and  Engel  must  seek  his  relief 
against  the  sureties  of  Snyder. 

King  &  Thompson,  for  Engel. 

Stallo  &  McCook,  lor  Forrest. 


16    W.  L.  G. 
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PARTNERSHIP— TRADE  MARK. 

[Superior  Court  of  Cincinnati.] 

WEISR  V.  MOHLENHOFF. 

The  same  principle  regulating  trade  marks  applies  to  the  uses  of  signs,  and 
therefore  the  use  of  a  partnership  name  will  be  enjoinod  where  a  partner, 
without  authority,  after  a  dissolution  ot  the  firm,  uses  the  firm  name  for 
the  purpose  of  bringing  to  his  establishment  any  benefit  that  the  name 
of  the  retiring  partner  might  bring. 

Application  for  injunction. 
Storer,  J. 

The  plaintiff  avers  that  he  was  a  co-partner  of  the  defendant  in 
the  Queensware  business ;  that  a  lew  months  ago  the  partnership 
was  dissolved — the  defendant  purchasing  the  interest  of  the  plaintiff, 
and  by  common  consent  being  permitted  to  remain  at  the  old  stand, 
44  Fifth  street.  The  plaintiff  commenced  business  in  the  same  line 
and  in  the  neighborhood  ;  and  it  is  averred  that  he  still  keeps  pos- 
session of  the  old  sign,  and  has  over  it  his  own  name,  and  the  words 
in  very  small  letters  "successors  to" — all  which  the  plaintiff  claims 
is  wrong,  unjust  and  fraudulent,  the  sign  for  all  practical  purposes, 
holding  out  the  idea  that  the  co-partnership  was  still  in  existence. 

The  defendant  alleges  that  he  paid  $400  for  the  good  will.  If 
he  did,  (remarked  the  court),  there  was  nothing  wrong  in  his  em- 
ploying any  words  to  show  he  had  succeeded  to  the  whole  interest; 
but  then  it  would  be  proper  to  have  the  words  sufficiently  large  to 
indicate  the  real  purpose.  The  plaintiff,  however,  denies  that  he  re- 
ceived a  dollar  for  the  good  will. 

Judge  Storer  said  that  the  same  principle  regulating  trade 
marks,  applied  to  signs.  A  hotel,  which  opened  in  New  York  un- 
der the  designation  of  The  Howard  House,  was  restrained  from 
-«  using  the  name,  *the  same  name  was  established  in  a  different 
part  of  the  city.  So  the  proprietor  of  the  compound  known 
as  **Balm  of  a  Thousand  Flowers,"  obtained  an  injunction  to  the  use 
of  the  same  name  for  a  different  preparation. 

Christy,  the  proprietor  of  a  band  of  minstrels,  applied  for  an 
injunction  in  New  York,  against  a  party  who  used  his  name ;  and 
Judge  Clarke,  in  disposing  of  the  case,  goes  into  some  moral  reflec- 
tions, and  says : 

"Man  does  not  live  by  bread  alone  ;  that  is,  the  complete  en- 
joyment of  his  physical  existence  does  not  depend  on  mere  food  or 
raiment,  or  other  material  substances,  but  upon  the  exercise  of  vari- 
otis  and  numerous  mental  and  moral  faculties,  with  which  God  has 
endowed  us.  It  may  be  as  necessary  for  us  to  laugh  as  to  eat,  and 
I  am  persuaded  if  men  would  eat  less  and  laugh  more,  that  their 
moral  as  well  as  physical  well  being  would  be  materially  improved." 
That  is  the  opinion  of  a  Judge  in  New  York. 

In  the  present  case,  the  court  was  of  the  opinion  that  the  con- 
struction claimed  by  the  plaintiff  was  correct ;  that  the  object  of  the 
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defendant  was  to  indicate  to  the  public  that  he  had  not  only  control 
of  the  stand,  but  a  right  to  use  whatever  influence  the  name  of  the 
retiring  partner  might  bring  to  his  establishment  for  his  peculiar 
benefit ;  and  this  without  any  authority,  and  as  it  might  be  to  the 
injury  and  inconvenience,  if  not  the  liability  of  the  plaintiff;  the 
court  would  allow  the  injunction,  and  order  the  defendant  to  erase 
the  name  of  his  former  partner. 

Stallo  &  McCook  for  plaintiff. 

Taffel  for  defendant. 


*WATER<:RAFT  law.  85 

[Superior  Court  of  Cincinnati.] 

Geokge  W.  Coffin  et  al  v.  The  Steamboat  Fred  Tron. 

1.  The  act  of  April  12,  185S,  amendatory  of  the  water-craft  law  of  1840,  con- 
fers such  a  lien  that  the  creditor  by  seizure  will  obtain  a  preference  over 
a  sale  or  mortgage  made  by  the  owner,  or  an  attachment  or  execution 
levied  upon  the  craft,  after  the  date  of  the  supply  of  materials  or  othrt- 
transaction  out  of  which  the  liability  accrued,  but  before  actual  seizure. 

23  As  between  conflicting  claimants  under  the  water-craft  law,  however,  the 
lien  does  not  attach  until  seizure  and  priority  of  distribution  is,  there- 
fore, determined  by  priority  of  date  of  seizure. 

3.  This  lien  does  not  accrue  in  favor  of  creditors  claiming  upon  transactions 

occurring  out  of  Ohio. 

4.  But  it  was  not  the  intention  of  the  legislature,  although  ♦.hey  could  not 

give  a  Hen  upon  foreign  transactions,  to  take  away  the  retnedy  by  seizure 
in  such  cases. 

5.  Although  the  water-craft  law  of  1840,  before  the  amendment  of  1858,  was 

held  to  confer  no  lien,  but  only  to  provide  a  cumulative  remedy  against 
the  owner,  it  was  at  the  same  time  always,  though  somewhat  inconsist- 
ently decided  that  a  sale  under  it  passed  title  to  the  craft  free  from  any 
right  to  seize  subsequently  upon  prior  claims.  The  proceeding  being 
thus  quasi  in  rem^  and  the  seizure  operating  upon  the  thing  itself,  and 
not  merely  the  owner's  interest,  a  seizure  upon  a  claim  accrued  in  Ohio, 
after  April  12,  1858,  has  no  preference  over  a  seizure  of  the  same  date, 
upon  a  claim,  whether  domestic  or  foreign,  accrued  before  that  time,  or 
partly  before  and  partly  after.  All  seizures  take  their  priorities  in  the 
order  of  time,  those  of  the  same  day  sharing  pro  rata. 

6.  Semble :    That  seizures  upon  foreign  claims  or  upon  those  of  an  earlier 

date  than  April  12,  1858,  will  not  have  preference  over  foreign  attach- 
ments or  executions  levied  before  actual  seizure,  but  after  the  right  of 
seizure  accrued. 

HOADLY,  J. 

This  cause  was  reserved  to  general  term  for  the  decision  of  a 
motion  for  distribution  of  a  fund  arising  from  the  sale  of  a  steam- 
boat by  the  sheriflf  upon  proceedings  under  the  water-craft  law,  as 
amended  April  12,  )858. 

The  agreed  statement  of  facts  signed  by  the  counsel  interested 
in  the  several  judgments  calls  for  the  determination  of  the  proper 
construction  of  the  amendatory  act  alluded  to  above,  with  a  view 
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to  ascertain  the  nature  of  the  lien  thereby  provided,  and  the  date 
from  which  it  can  be  said  to  fix  itself  upon  the  water-craft,  as 
against  several  classes  of  claimants,  to-wit :  The  owners;  purchasers 
or  mortgagees  under  them  ;  foreign  attachments  ;  and  seizures,  as 
well  upon  claims  arising  before  the  passage  of  the  amendatory  act, 
as  those  accrued  after,  or  those  claiming  for  supplies  furnished 
partly  before  and  partly  after  that  date. 

Before  examining  the  structure  and  language  of  the  act  in 
question,  it  will  be  well  to  consider  the  circumstances  out  of  which 
it  originated. 

The  water-craft  law  of  1840  was  originally  regarded  in  the 
light  of  an  act  giving  a  lien  or  quasi  lien  to  be  enforced  by  a  pro- 
ceeding in  rem. 

Steamboat  Monarch  v.  Findlay,  10  O.,  384;  Canal  Boat  Huron 
V.  Simmons,  11  O.,  438. 

In  the  case  of  Steamboat  Waverly  v.  Clements,  14  O.,  28,  the 
court  (Judge  Wood  pronouncing  the  opinion)  held  that  a  purchaser 
with  notice  of  a  pre-existing  liability  of  seizure  did  **  not  take  the 
boat  discharged  from  the  debt."  but  added :  "  It  seems  to  us  en- 
tirely unnecessary  to  decide  whether  the  liability  of  the  boat  for 
debts  contracted  on  her  account  is  strictly  to  be  regarded  as  a  lien 
or  not  in  the  present  case.  When  it  becomes  necessary  to  decide 
that  question,  oui  opinion  will  be  expressed,  but  sufficient  for  the 
day  is  the  evil  thereof. 

gg  In  the  same  volume,  page  90,  Judge  Hitchcock  uses  this 
language  in  pronouncing  *the  opinion  of  the  court  in  the  case 
of  Kellogg  et  al  v.  Brennan  et  al,  where  a  prior  mortgage  was  post- 
poned to  a  seizure:  **On  the  one  side  it  is  insisted  that  this  law 
creates  a  lien  upon  the  craft  in  favor  of  a  creditor.  This  is  earnestly 
denied  by  the  other  side.  It  seems  to  me  that  if  we  can  ascertain 
the  intention  of  the  legislature  it  is  a  matter  of  very  little  conse- 
quence what  name  we  give  to  the  interest  or  claim  of  the  creditor  ; 
it  is  a  matter  of  very  little  consequence  whether,  technically  speak- 
ing, it  is  a  lien  or  not.  *  *  *  it  may  not  be  technically  a  lien, 
but  it  is  something  which  appropriates  the  property  as  effectually, 
if  not  more  so,  than  ordinary  liens." 

It  is  true  that  in  the  case  of  Jones  v.  The  Steamboat  Commerce, 
reported  in  the  same  volume,  page  408,  Judge  Birchard  in  announc- 
ing the  opinion  of  the  court  to  the  effect  that  a  judicial  sale  of  the 
craft  under  the  act  conveys  a  complete  title,  '*  divested  of  all  liabil- 
ity to  be  again  proceeded  against  under  the  statute,  for  a  claim  ex- 
isting at  the  time  of  sale,"  avers  that  the  statute  gives  no  lien  until 
seizure,  but  he  repeats  that  a  purchaser  with  notice  takes  the  boat 
subject  to  seizure  upon  an  existing  claim. 

In  Provost  et  al  v.  Wilcox  et  al,  17  O.,  359,  it  was  again  held 
that  a  mortgage  must  be  postponed  to  a  seizure. 

In  Webster  v.  The  Brig  Andes,  18  O.,  187,  it  was  held  that 
**  sub-contractors  and  day  laborers  employed  to  perform  work  on 
such  watercraft  have  a  lien  which  they  may  assert  against  the  craft 
in  whose ver  hands  she  may  be  found." 


Digitized  by 


Google 


WEEKLY  LAW  GAZETTE.  245 

Coffin  et  al.  v.  Steamboat  Fred  Tron.  Vol.  V. 

This  discussion,  which  at  one  time  defined  the  liability  created 
by  this  act  as  a  lien,  at  another  refused  it  that  designation,  and  at  a 
third  suggested  that  it  appropriates  the  property  so  effectually  that 
that  word  was  inadequate  to  express  its  force,  was  finally  ended  by 
the  decision  of  the  case  of  Thompson  v.  The  J.  D.  Morton,  2  O.  S., 
27,  when  it  was  held  that  the  act  gave  no  lien,  but  only  provided 
**a  cumulative  remedy  for  the  recovery  of  the  lien  against  the 
owner." 

In  accordance  with  this  final  expression  of  the  judicial  mind, 
Judge  Gholson  in  Barker,  Hart  &  Co.  v.  The  Flag,  1  Handy,  385  ; 
decided  that  a  foreign  attachment  was  not  to  be  postponed  to  a  lat- 
ter seizure,  both  being  remedies  open  to  the  creditor,  between 
which  the  law  expressed  no  preference,  but  justly  rewarded  his  dili- 
gence who  first  enforced  either. 

In  1845,  congress  extended  the  admiralty  jurisdiction  of  the 
federal  courts  to  the  lakes,  and  the  decision  of  the  case  of  the  Pro- 
peller Genessee,  Chief  v.  Fitzhugh,  12  Howard  443,  not  only  sus- 
tained the  constitutionality  of  this  act,  but  going  further,  pro- 
nounced that  the  constitution  itself  clothes  the  courts  of  the  federal 
government  with  admiralty  jurisdiction  beyond  the  ebb  and  flow  of 
the  tide,  and  as  far  as  navigation  extends  inland  upon  rivers  as  well 
as  lakes. 

It  had  long  before  been  held,  that  The  General  Smith,  4 
Wheat.,  438;  that  the  material  man  has  no  admiralty  lien  upon  ao- 
mestic  vessels;  but  the  12ih  rule  of  the  supreme  court  of  the 
United  States  in  admiralty  recognized  liens  in  favor  of  material 
men,  created  by  state  laws,  and  lent  the  aid  ot  admiralty  process  to 
their  enforcement.  The  recent  modification  of  this  rule  does  not 
affect  the  argument. 

Cases  in  admiralty  now  began  to  be  frequent  in  the  federal 
tribunals  of  ihe  western  states,  and  questions  were  soon  presented 
to  those  courts  involving  the  rights  of  citizens  of  Ohio  under  the 
act  of  1840. 

It  is  obvious  that  as  an  admiralty  sale  passes  title  free  from  all 
claims,  a  creditor  has  no  remedy  except  by  intervening  for  his  in- 
terest in  the  cause.  And  an  Ohio  citizen  supplying  goods  to  an 
Ohio  boat,  if  once  the  boat  was  seized  in  admiralty,  was  without 
remedy  altogether,  if  the  act  of  1840  was  construed  as  a  remedial 
law,  giving  no  lieu.  And  so  it  was  held  by  the  admiralty  courts.  ^ 
Wick  V.  The  Schooner  *Samuel  Strong,  1  Newberry,  187 ;  g- 
Scott  V.  Propellor  Plymouth,  Ibid,  56. 

Even  if  an  Ohio  creditor  in  such  case  attempted  to  anticipate 
the  action  of  admiralty  by  issuing  out  a  warrant  under  the  act  of 
1840,  his  remedy  was  deprived  of  most  of  its  value  by  the  difficulties 
thrown  round  the  sale  by  other  rulings  of  the  federal  courts.  For 
they  held  that  a  sale  under  this  act  did  not  divest  a  previous  admir- 
alty lien  but  the  purchaser  took  subject  thereto.  See  case  of  the 
Steamboat  M.  W.  Thomas,  not  yet  reported,  decided  by  Judges  Mc- 
Lean and  Leavitt.     Riggs  v.  The  Schooner  John  Richards,  1  New- 
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berry,  73;  Harris  v.  The  Steamboat  Henrietta,  /3/V/,  284;  Ashbrook 
V.  The  Golden  Gate,  Ibid,  296. 

It  follows  from  this  condition  of  the  law,  that  the  construction 
given  to  the  act  of  1840,  in  21  Ohio,  effeciually  deprived  our  citi- 
zens of  all  relief  for  supplies  lurnished  to  Ohio  vessels,  unless  they 
were  content  to  rely  upon  the  personal  liability  of  the  owners. 
They  were  turned  out  of  admiralty  because  they  had  no  lien.  If 
they  enforced  the  state  law,  admiralty  disregarded  the  title  acquired 
under  their  proceedings.  Ol  course,  with  caveat  emptor  so  emphat- 
ically presented  to  the  maritime  public,  buyers  at  a  sale  under  state 
authority  would  be  lew. 

To  meet,  and  as  far  as  possible,  remedy  this  state  of  things,  the 
law  of  1858,  (55  O.  L.,  72,)  was  adopted  in  these  words:  ''That 
steamboats  and  other  water-craft  navigating  the  waters  within  or 
bordering  upon  this  state  shall  be  liable,  and  such  Uabiiitv  shall  be  a 
lien  thereon,  for  debts  contracted  on  account  thereof  by  the  master, 
owner,  steward,  consignee,  or  other  agent  for  materials,  supplies  and 
labor  in  the  building,  repairing,  lurnishing,  insuring  or  equipping 
the  same,  or  due  for  wharfage ;  and  also  for  damages  arising  out  of 
any  contract  for  the  transportation  of  goods  or  persons,  or  for  in- 
juries done  to  persons  or  property  by  such  craft,  or  for  any  damage  or 
injury  done  by  the  captain,  mate,  or  other  officer  thereof,  or  by  any 
person  under  the  order  or  sanction  of  either  of  them  to  any  person 
who  may  be  a  passenger  or  hand  on  such  steamboat,  or  other  water- 
craft  at  the  time  of  the  infliction  of  the  damage  or  injury,  provided 
that  the  iie?i  by  this  section  created,  shall  only  attach  to  vessels  of  20 
tons  burthen,  ayid  upwards,  enrolled  and  licetised  for  the  coasting  trade 
according  to  the  act  of  congress,'' 

This  action  is  substituted  for  the  first  section  of  the  act  of  1840, 
leaving  the  other  parts  of  that  law  and  its  other  amendments  un- 
change4.  The  changes  it  introduces  consist  in  the  addition  of  the 
italicized  words,  and  are  three  in  number. 

1.  The  liability  to  seizure  is  made  a  lien  on  the  vessel. 

2.  The  lien  is  extended  to  debts  contracted  for  materials,  sup- 
plies or  labor  in  insuring  the  craft.  This  must  refer  to  debts  due 
for  premiums  of  insurance,  but  it  is  a  novel  way  of  expressing  that 
idea. 

3.  The  lien  given  by  the  act  does  not  cover  canal  boats  or  ves- 
sels of  less  than  20  tons  burthen,  or  those  of  more  not  enrolled  and 
licensed  for  the  coasting  trade. 

With  the  second  and  third  of  these  we  have  nothing  here  to  do, 
except  so  far  as  they  may  shed  light  upon  the  questions  presented 
in  considering  the  more  important  change  introduced^in  the  attempt 
to  give  a  lien. 

The  language  of  the  act  is  **  such  liability,"  (namely  to  seizure,) 
*'shall  be  a  lien  thereon.*'  As  to  the  owner  and  all  who  claim  un- 
der him,  this  lien,  it  is  obvious,  must  date  from  the  time  the  sup- 
plies are  furnished.  For  from  that  time  there  is  a  liability  to  seizure 
which  it  was  not  intended  to  allow  the  owner  to  control  mr  to  defeat 
by  a  sale  or  mortgage.     Even  before  this  the  mere  liability  to  seizure 
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was  held  to  supersede  a  subsequent  conveyance  or  mortgage,  and 
though  the  inflexible  law  of  logic  might  in  time  have  required  a 
different  rule  as  the  consequence  of  considering  the  act  as  furnish- 
ing only  accumulative  *remcdy  against  the  owner,  yet  now  ^^ 
that  it  is  clearly  made  a  lien  law,  there  ts  no  reason  why  we 
should  not  follow  the  decisions  in  14  and  17  O.  to  that  effect. 

And  so,  too,  it  must  now  follow  that  a  foreign  attachment  can- 
not stand  upon  terms  of  equalii}^  with  a  seizure,  at  least  a  seizure 
upon  a  claim  arising  within  the  state,  for  as  will  be  seen  presently, 
foreign  claims  occupy  a  different  position. 

They  are  no  longer  both  remedies  against  the  owner.  One  has 
become  a  proceeding  to  subject  the  property  to  a  superior  right,  the 
other  remains  an  attachment  of  only  whatever  title  the  debtor  has, 
subject  to  all  liens.  Accordingly  it  was  held  that  special  time  by 
me  that  in  a  conflict  for  distribution  between  an  attaching  creditor 
and  subsequent  seizures  upon  prior  claims  accrued  afier  the  amenda- 
tory act  took  effect  the  attachments  must  give  way.  Patterson  v. 
The  Gulnare  8  Weekly  Law  Gazette  401. 

But  because  as  against  the  owner,  and  those  claiming  under 
him  or  seeking  to  subject  his  interest,  the  lien  dates  from  the  time 
the //a^//i/y  to  seizure  accrues  it  does  not  follow  that  such  is  the 
case  when  the  question  arises  between  conflicting  seizures. 

For  the  lien  intended  to  be  given  being  of  a  maritime  char- 
acter, it  follows  that  the  legislature  must  have  designed,  unless  the 
contrary  appears,  to  have  clothed  it  with  the  ordinary  attributes  of 
a  maritime  lien.  Now  while  the  word  lien  is  frequently  used  to 
describe  this  class  of  rights,  it  is  obvious  that  in  several  particulars 
it  varies  from  ordinary  common  law  liens.  The  most  important  is 
that  it  exists  without  possession ;  hence  it  may  be  rather  termed  a 
privilege  than  a  lien,  a  right  against  or  upon  the  thing,  not  a  strict 
hypothecation. 

He  who  trusts  a  vessel  does  so  ordinarily  in  ignorance  of  the 
condition  of  her  title,  and  in  the  faith,  secured  to  him  by  the  law 
of  admiralty,  that  if  he  pursue  his  claim  diligently,  it  shall  take 
rank,  not  by  the  date  of  its  creation,  but  of  its  assertion  in  law,  of 
the  suing  out  of  process  for  its  recovery.  Hence  this  has  become  a 
peculiar  feature  of  maritime  liens,  namely,  that  while  as  the  owner 
they  date  from  their  inceinion,  and  cannot  be  defeated  by  sale  or 
mortgage,  or  any  claim  not  of  an  equal  rank,  against  him,  as  among 
themselves  they  are  paid  in  tlie  order  of  seizure. 

The  Globe,  Blatchford,  427  ;  The  Triumph,  1  Blatchford,  433, 
note ;  Dudley  v.  Steamboat  Superior,  1  Newberry,  176. 

This  being  the  general  character  of  maritime  laws,  it  is  reason- 
able to  suppose  that  the  legislature  had  it  in  view  in  the  passage  of 
this  act.  We  can  hardly  suppose  they  designed  what  is  the  neces- 
sary consequence  of  treating  the  lien  given  by  the  act  as  a  strict 
hypothecation,  viz.:  That  each  item  of  a  material  man's  account  is 
secured  by  a  separate  lien. 

There  are  other  reasons  for  this  conclusion.  The  well  settled 
construction  of  the  act  of  1840  was  that   warrants   of  seizure  were 


Digitized  by 


Google 


248  OHIO  DECISIONS. 


Vol.  V.  Superior  Court  of  Cincinnati. 

to  be  preferred  in  the  order  of  their  execution.  The  act  of  1868 
makes  no  chanj?e  in  the  portions  of  the  law  which  provide  for  the 
form  of  proceeding,  the  judgment  and  the  execution.  Had  it  been 
designed  to  introduce  a  change  in  this  respect,  we  must  believe  it 
would  have  been  expressly  provided  for  by  an  amendment  regulat- 
ing the  mode  of  distributing  the  fund  derived  from  a  sale. 

And  again,  the  legislature  could  have  intended  altering  the 
laws  no  further  than  the  mischief  made  it  necessary— There  had 
been  no  complaint  against  the  order  of  distribution  established  un- 
der the  act  of  1840.  The  mischief  was  that  no  lien  being  given, 
the  extension  of  admiralty  juri.sdiction  to  the  western  waters  inter- 
fered with  the  operation  of  the  law  upon  Ohio  vessels,  and  impaired 
the  rights  of  Ohio  creditors.  It  being  unnecessary  to  give  a  lien 
gg  upon  canal  boats  and  other  *craft  not  employed  in  the  coast- 
ing trade,  and  not  likely  to  get  into  admiralty,  the  amendatory 
act  does  not  provide  it — Hence  a  proper  construction  will  induce 
us  to  change  the  established  practice  no  further  than  the  evils  in- 
tended to  be  corrected  and  the  plain  language  of  the  law  require. 

We  are  of  opinion,  therefore,  that  as  between  conflicting  war- 
rants, the  amendatory  act  introduces  no  new  rule,  but  that  they 
stand  according  to  priority  of  time  of  seizure. 

Now  can  claims  which  have  accrued  since  the  act  of  1858  be 
distinguished  from  those  of  an  earlier  dale,  or  those  partly  of  one, 
and  partly  of  the  other  class  ? 

Having  established  the  principle  that  the  lien  given  by  this  act 
does  not  so  fix  itself  upon  the  vessel  as  to  give  precedence  until 
seizure,  all  claimants  that  are  entitled  to  seize  the  thing  itself,  and 
not  merely  the  owner's  interest  are  entitled  to  share  according  to 
priorities  of  seizure  ;  and  we  do  not  suppose  it  can  be  succesfully 
denied  that  under  the  act  of  1840,  notwithstanding  the  case  in  2  O. 
S.,  27,  supra,  the  seizure  was  of  the  thing,  and  not  of  the  owner's 
interest,  and  the  sale  of  bar  to  any  adverse  claim  then  existing,  at 
least  any  assertea  by  seizure  under  the  act.  It  is  true  that  the  de- 
cision referred  to  describes  this  proceeding  as  merely  a  remedy 
against  the  owner,  and  the  strict  application  of  logic  might  lead  to 
an  opposite  conclusion.  But  it  has  never  been  possible  to  treat  the 
act  of  1840  in  that  way,  and  courts  have  found  it  necessary  to 
handle  it  with  practical  sense  and  not  always  with  logic.  Hence 
the  law  is  to  be  found  rather  in  the  reports  of  cases  which  have  oc- 
curred and  the  practice  which  has  grown  up,  than  in  the  printed 
letters  of  Swan's  Statutes.  The  latter  are  silent  with  regard  to  the 
effect  ot  a  judicial  sale,  and  the  order  of  priorities  of  seizures.  The 
former  have  so  firmly  established  the  laws  on  both  these  points  that 
it  is  too  late,  at  least  for  an  inferior  court  to  disturb  them,  because 
of  the  apparent  logical  incompatibility  of  the  decision  in  2  O.  S., 
27,  supra ;  Steamboat  Baltimore  v.  Levi  &  Lindauer,  2  Handy,  35. 
And  cases  will  every  year  be  less  likely  to  arise  in  which  claims  ac- 
cruing before  April  12,  1858,  or  partly  before  and  partly  after,  will 
come  in  conflict  with  those  said  to  be  liens  under  the  act  of  that 
date. 
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Another  question  presented  by  the  agreed  statement  is,  whether 
this  act  shall  have  an  extra  territorial  operation,  that  is  to  say, 
whether  claims  arising  out  of  the  state  may  be  prosecuted  under 
it,  and  as  to  such,  when  the  lien  attaches,  if  at  all? 

We  do  not  suppose  the  legislature  intended  to  repeal  the  de- 
claratory act  of  184o,  by  which  claims  arising  out  of  Ohio  were  ex- 
pressly permitted  to  be  enforced  by  seizure.  The  object  was  to 
amend  the  first  section  of  the  act  of  1840,  not  to  repeal  the  act  of 
1848. 

So  far  then  as  the  acts  of  1848  and  1858  are  compatible  they 
must  stand  together. 

Nor  do  we  suppose  the  legislature  intended  or  have  power  to 
affix  the  character  of  lien  upon  a  transaction  happening  out  of  the 
slate,  merely  because  the  boat  subsequently  comes  into  Ohio.  If 
so,  then  every  sale  of  supplies  to  a  steamboat,  every  breach  of  a 
contract  of  transport  at  ion,  every  assault  and  battery  by  an  officer 
upcn  a  passenger  or  hand,  anywhere  in  the  known  world,  consti- 
tutes an  inchoate  lien,  waiting  the  happy  mdment  when  the  ignor- 
ant owner  pilots  his  craft  within  the  limits  of  Ohio  to  spring  into 
vigor  and  life. 

Young  v.  Steamboat  Virginia,  2  Handy.  137. 

The  true  rule  would  seem  to  be  this:  Upon  transactions  occur- 
ring  in  Ohio  a  lien  is  created  which  excludes  the  possibility  of  a  subse- 
quent transfer  by  the  owner,  or  the  levy  of  an  attachment  or  execu- 
tion upon  his  interest  so  as  to  defeat  it.  Upon  transactions  beyond 
the  limits  of  *the  state,  it  passes  legislative  power  to  give  such  g-. 
lien,  but  there  is  still  left  a  right  of  seizure,  with  all  the  inci- 
dents, with  which  the  settled  construe  ion  of  the  act  of  1840  clothed 
it,  including  the  right  to  share  according  to  priority  of  seizure  with 
other  claimants. 

The  case  will  be  remanded  for  distribution,  first  to  the  claim 
of  George  W.  Coffin  &  Co.,  whose  seizure  was  made  August  2,  and 
the  residue  to  be  divided  pro  rata  among  such  ol  the  seizures  made 
August  '6  as  upon  the  views  expressed  above  are  entitled  to  share 
in  the  distribution. 

Stoker  and  Spencer,  JJ.,  concurred. 

J.  G.  Douglass  for  plaintiff. 

T.  J.  Henderson,  Dodd  &  Huston,  Bates  &  Scarborough,  Stallo 
&  McCook,  for  other  parties. 
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no  *HUSBAND  AND  WIFE— MORTGAGE. 

[Hamilton  Common  Pleas  Court.] 

Chester    Baxter   v.  William  F.  and  Emily  A.  Roelofson. 

1.  Where  a  married  woman  executed  a  mortgage  upon  her  separate  property 

under  representations  which  were  false  and  fraudulent,  which  mortgage 
would  not  have  been  executed  had  such  misrepresentation  not  been  made, 
and  at  the  same  time  her  husband  made  a  negotiable  promissory*  note, 
which  was  secured  l)y,  Hud  accompanied  this  mortgage,  and  such  note 
passes  into  the  hands  of  a  holder  without  notice  lor  value,  the  wife  may 
make  a  valid  defense  to  such  note,  because  the  mortgage  is  the  principal 
debt,  and  the  note  is  incident  to  it. 

2.  A  mortgage  is  in  no  sense  a  security  similar  to  a  negotiable  promissory 

note  and  does  not  allow  the  principles  of  law  which  apply  to  notes  or  bills 
to  be  applied  to  it. 

3.  A  note  which  accompanies  a  mortgage  is  subsidiary  to  the  mortgage,  and 

cannot  be  tieated  as  an  independent  contract  of  itself. 

4.  A  defense  valid  on  the  ground  of  fraud  as  between  mortgagor  and  mort- 

)i€Lgee  will  be  valid  as  between  the  mortgagor  who  is  the  maker  of  a 
negotiable  note  secured  by  mortgage  and  an  endorsee  of  such  note,  even 
though  the  latter  be  a  holder  for  value. 
6.  Where  a  married  woman  mortgages  her  separate  property  to  secure  the 
notes  of  her  husband  and  such  mortgage  is  procured  by  misrepresenta- 
tion, she  may  defend  against  a  suit  tu  foreclose,  when  it  is  attempted  to 
charge  the  land  with  the  debt,  when  no  defense  would  be  open  to  her  hus- 
band in  an  action  against  him  on  the  notsby  an  innocent  holder  for  value. 

Collins,  J. 

This  is  a  suit  to  foreclose  a  mortgage  made  by  defendant,  May 
27,  1854,  to  secure  ten  notes  made  by  defendants.  William  Roelof- 
son, of  same  date,  payable  to  the  order  of  Cassius  P.  Peck,  and  given 
to  secure  the  payment  of  $10,000  five  years  after  date,  with  interest, 
payable  serai-annua  ly,  at  the  rate  often  per  cent,  per  annum. 

William  F.  Roelofson  makes  no  de.^ense  to  the  suit.  His  wife 
files  an  answer  by  her  next  friend.  The  property  mortgaged  was 
the  separate  property  of  Emily  A.  Roelofson.  wife  of  William  F. 
Roelolson  whose  notes  were  to  be  secured. 

To  her  answer  a  demurrer  is  interposed ;  and  the  opinion  of  the 
court  is  required  upon  the  following  facts :  At  the  same  time  that 
Mrs.  Roelofson  executed  the  mortgage  in  thi5  suit,  and  as  a  part  of 
the  same  transaction,  she  executed  eight  other  mortgages  to  secure 
other  notes  of  her  hu.sbnnd,  amounting  in  the  aggregate  to  $75,000. 
all  payable-  to  the  order  of  C.  P.  Peck,  and  bearing  ten  per  cent,  in- 
terest, and  all  the  mortgages  being  upon  her  separate  property. 

The  mortgages  were  duly  recorded,  and  delivered  with  the  notes 
to  Mr.  Peck  for  the  purpose  of  being  taken  to  the  East  and  sold,  for 
the  beneit  of  Mr.  Roelofson.  The  notes  were  sold  and  endorsed, 
and  the  mortgages  assigned  by  Peck,  and  came  into  the  hands  of 
plaintiflf  as  a  bona  fide  endorsee  or  purchaser. 

. . .     *It   is   further  alleged  that    Mrs.  Roelofson  was  induced,  by 

false  and  fraudulent  misrepresentations  made  by  said  Peck,  to 

execute  all  of  said  mortgages,  to-wit:     That  said  Peck  represented 


Digitized  by 


Google 


WEEKLY  LAW  GAZETTE.  251 

Baxter  v.  Roeloison.  Vol.  V. 


to  her  that  he  intended  to  establish  a  banking  business  in  partner- 
ship with  her  husband,  having  a  house  in  New  York,  and  another 
in  Cincinnati,  and  that  about  3^0,000  of  the  money  to  be  raised  on 
said  notes  and  mortgages,  was  to  be  put  into  said  business,  as  her 
husband's  share  of  the  capital ;  and  that  the  balance  of  the  proceeds, 
to  the  amount  of  twenty,  or  not  to  exceed  twenty-five  thousand 
dollars,  was  to  be  applied  in  liquidation  of  a  debt  which  her  hus- 
band owed  to  the  house  of  C.  P.  P.ck  &  Co.,  in  New  York,  as  his 
share  of  the  loss  in  a  disastrous  corn  speculation-  Whereas  the  fact 
was,  as  Peck  well  knew,  that  the  liability  of  her  husband  to  the 
firm  of  C.  P.  Peck  &  Co.  of  which  said  Peck  was  a  member,  was 
fully  equal  to  the  whole  amount  of  said  not«s,  and  her  husband  be- 
ing insolvent  Peck  contrived  this  fraud  to  obtain  security  for  her 
husband's  large  indebtedness  upon  her  separate  property  ;  and  that 
she  would  have  made  neither  of  said  mortgages  except  she  had 
believed  that  it  would  not  only  release  her  husband  from  all  indebt- 
edness, but  furnish  him  also  a  capital  of  $50,000,  or  more,  to  estab- 
lish a  banking  business,  and  that  she  has  never  assented  to  any 
other  use  of  said  notes  and  mortgages. 

Now,  upon  this  state  of  facts,  I  have  no  difficulty  in  declaring 
that  the  defendant's  mortgages  were  obtained  from  her  by  false  and 
fratidulent  pretenses ;  and,  while  in  the  hands  of  the  mortgagee, 
were  totally  void.  The  difficulty  of  the  case  arises  from  the  fact, 
that  the  mortgages  were  made  to  secure  negotiable  promissory  notes, 
and,  with  the  notes,  have  passed  into  the  hands  of  holders  without 
notice  and  for  a  valuable  consideration.  No  defence  can  be  made 
against  the  notes,  and  judgment  must  be  given  against  W.  F. 
Roelofson,  maker.  Can  any  defence  be  made  by  Mrs.  Roelofson 
against  the  enforcement  ot  the  lien  created  by  the  mortgages  on 
her  separate  property  ?  Is  a  mortgage  negotiable  so  as  to  cut  off 
all  equities  between  the  original  parlies,  when  it  is  made  to  secure 
and  accompany  a  negotiable  instrument,  and  passes  with  that  instru- 
ment into  the  hands  of  an  innocent  holder } 

It  would  seem,  from  the  prevalence  in  our  money  market  of 
mortgage  notes,  and  their  frequent  sale,  with  an  assignment  of  the 
security,  that  this  question  must  have  been  often  raised,  and  that 
the  rights  of  the  assignee  of  such  mortgages  must  have  been  well 
defined  by  adjudication.  Yet,  judging  from  failure  of  counsel  on 
either  side,  after  the  most  diligent  research,  to  produce  any  well- 
considered  decision  upon  the  point  (and  from  such  further  examina- 
tion, as  in  the  pressure  of  other  business,  I  have  been  enabled  to 
give),  I  am  without  a  well-considered  precedent  in  the  cases,  or  any 
direct  rule  in  the  elementary  treatises  by  which  to  be  guided  in  my 
decision.  I  must  therefore  treat  the  present  ca.se  as  one  of  first 
impression ;  and  being  suc?h,  it  is  with  a  less  degree  of  confidence 
that  I  announce  the  conclusion  to  which  I  have  arrived. 

There  is  no  diflSculty  in  stating  the  general  rule  to  be,  that 
mortgages,  as  such,  are  not  negotiable — they  are  mere  chose s  in 
action — simply  a  right  in  the  mortgagee  to  subject  specific  property 
to  the  satislaction  of  his  debt.     If  he  a.ssigns  his  right,  the  assignee 
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takes  it  subject  to  all  equities  or  matters  of  defence  then  subsisting 
be  ween  him  and  the  mortgagor.  The  books  are  full  of  cases  show- 
ing all  manner  of  defences  which  the  mortgagor  has  been  permitted 
to  make  against  the  assignee.  1  Hilliard  on  Mo,"tgages,  361,  sec. 
50 ;  24  Pick.  221 ;  22  Pick.  231 ;  7  Vesey,  28. 

Diflferent  practices  have,  however.,  prevailed  in  regard  to  the 
mode  of  evidencing  the  debt  secured;  it  being  sometimes  evidenced 
only  by  a  recital,  acknowledging  it  in  the  clause  of  defeasaface,  in 
the  body  of  the  mortgage. 

But  in  New  \'ork,  and  other  of  the  Eastern  states,  as  well  as  in 
England,  the  debt  was  commonly  evidenced  by  a  bond  under  seal ; 
the  reason  being,  that  while  a  mere  note  would  outlaw  in  six  years, 
a  bond  would  not  be  barred  in  less  than  fifteen.  Hence  in  those 
markets  the  common  phrase  is  bofids  and  mortgages — and  rarely,  if 
ever,  do  we  hear  of  a  note  secured  by  mortgage.  This  will  suf&- 
ciently  account  for  the  absence  of  adjudicated  cases  in  those  states. 
It  is,  perhaps,  more  a  Western  custom,  where  seals  to  evidences  of 
debt  lend  no  additional  sanctity,  to  make  use  of  negotiable  notes 
and  mortgages,  and  we  shall  see,  the  only  two  reported  cases  bear- 
ing upon  the  direct  question  before  us,  are  found,  one  in  Michigan, 
the  other  in  Wisconsin. 

If  a  mortgage,  as  such,  becomes  subject  to  the  rules  of  nego- 
tiable in-truments,  when  made  to  secure  a  negotiable  insti  unient — 
by  what  reason  or  authority  is  it?  The  dtbt  is  one  thing,  the  pledg- 
ing of  specific  land  for  its  security,  another.  The  contract  for  the 
pledge  may  not  be  made  unt:l  long  after  the  contract  of  the  debt, 
and  it  may  be  cancelled  lorg  prior  to  the  debt.  It  is  true,  the  con- 
tract of  pledge  cannot  exist  prior  to  the  debt  or  alter  it.  It  is,  in 
other  words,  an  incident  to  the  debt,  but  not  a  necessary   incident. 

Because  th »  debt  is  in  negotiable  form,  must,  therefore,  the 
pledge  be  also  negotiable?  Must  the  incident,  merely  because  it  is 
an  incident  partake  of  all  the  qualities  of  the  principal  ?  The  para- 
site cannot  stand  without  the  oak  on  which  it  climbs — it  the  oak 
falls,  it  falls — yet,  it  is  not,  therefore,  identical  in  character  with 
the  oak.  So  is  the  power  of  attorney  to  confess  judgment  fre- 
quently an  incident  of  a  note,  and  a  valuable  incident  to,  spring- 
ing into  being  at  the  same  time,  written  on  the  same  pap.-r,  and 
incapable  of  life  after  the  note  is  paid.  Yet  our  supreme  court 
has  held  that  the  power  of  a-.torney,  attached  to  a  note,  and  being 
frequently  part  of  the  sam^ contract,  does  not  pass  to  the  endorsee 
of  a  note  ;  is  not  negotiable.     Osborn  v.  Hawley,  19  Ohio  130. 

So  a  guaranty  of  payment,  written  by  a  third  party  on  the  back 
of  a  note,  or  on  a  separate  paper,  though  it  may  be  much  the  most 
valuable  thing  about  the  note,  does  not  even  pass  to  the  endorsee  of 
the  note,  unless  there  be  express  words  of  negotiability  in  the  con- 
tract of  guaranty,  as  distinct  from  the  same  words  in  the  body  of 
the  note.  In  other  words  the  guarantor's  contract  cannot  be  nego- 
tiated unless  it  contain  apt  words  to  make  it  negotiable.  5  Wen- 
dell, 307;  Ketchell  v.  Barnes,  24  Wend.  356;  McLaren  v.  Watson's 
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ExVs..  26  Wend.  425;  Storj-  on  Bills,  sec.  467;  Chitty  on  Bills,  ch. 
6,  page  273 ;  2  Hill,  188. 

In  5  Wendell,  308,  Chief  Justice  Savage  says:  '^Promissory 
notes  are  negotiable  only  by  virtue  of  the  statute,  but  this  negotia- 
ble quality  is  not  extended  to  any  other  instrument  relating  to  the 
7ioter 

Indeed  the  quality  of  negotiability,  by  which  a  party  to  a  con- 
tract is  precluded  from  making  any  ^-alid  defense  he  may  have 
against  the  binding  bbligation  on  such  contract,  is  peculiar  to  notes 
and  bills ;  and  in  several  of  the  States  even  promissory  notes  do 
not  have  that  quality,  though  payable  to  order.  It  is  in  many 
cases,  even  as  to  notes  and  bills,  productive  of  hatsh  results;  but 
on  the  whole  is  of  so  great  commercial  necessity  and  convenience 
as  to  have  found  a  ready  acceptance  among  mercantile  classes  in 
England,  even  before  the  statute  of  '^d  and  4th  Anne,  to  have  been 
recognized  now  by  positive  legislation  in  nearly  all  the  States,  and 
to  be  cheerfully,  and  even  rigorously  upheld  in  the  courts. 

I  could  not  dare,  however,  to  bring  any  other  class  of  contracts 
within  the  same  rule,  unless  I  clearly  saw  the  same  public  necessity 
for  it — and  even  then,  under  the  modern  distribution  of  powers  in 
government,  I  should  say  it  clearly  belonged  to  the  legislative  de- 
partment to  first  establish  the  rule. 

It  is  observable  that  in  every  case  of  negotiability  yet  recog- 
nized by  the  courts,  the  existence  of  two  elements  has  been  required. 
First,  it  must  appear  that  by  the  terms  of  the  instrun:ent  the  parties 
have  themselves  expressly  undertaken  to  make  it  negotiable. 
Secondly,  the  law  must  find  the  contract  of  the  parties  to  be  one  to 
which,  for  reasons  of  policy,  it  feels  bound  to  give  the  legal  effect 
proposed  by  them.  These  two  elements  were  distinctly  recognized 
in  the  early  case  of  Girard  v.  La  Costa,  1  Dallas,  215,  to  be  the 
grounds  on  which  mercantile  paper  was  clothed  with  the  qualities  of 
negotiability.  Judge  Shippen  said  in  that  case :  "To  make  bills 
and  notes  assignable,  ihe  power  to  assign  them  must  appear  in  the 
instruments  themselves ;  and  then  the  custom  of  merchants,  in  the 
cases  of  bills  of  exchange,  and  the  act  of  Parliament,  in  the  case  of 
notes,  operating  upon  the  contract  of  the  parties,  will  make  them 
negotiable.*' 

It  is  upon  precisely  the  same  grounds  that  the  parties  expressly 
so  undertook,  and  that  the  law  found  reasons  of  general  policy  for 
sanctioning  that  undertaking,  that  guaranties  of  negotiable  paper 
have  in  certain  cases  been  held  to  be  negotiable.  These  principles 
have  hitherto  been  of  universal  application. 

Neither  of  these  elements  exists  here.  The  mortgagor  has 
used  none  of  these  expressions  of  promise  which  have  been  held  by 
the  law  to  constitute  a  negotiable  promise.  The  first  and  most  im- 
portant element  is  wanting.  Is  the  second  element  here  ?  Is  there 
any  such  public  necessity  requiring  a  mortgage  to  be  negotiable  as 
well  as  mercantile  parer  ?  The  object  as  to  such  paper  is  to  facili- 
tate its  transfer  irom  hand  to  hand,  its  remittance  by  mail,  or  other- 
wise, to  distant  points,  so  that  the  party  receiving  it  need  not  stop 
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the  course  of  his  business  to  inquire  into  its  origin,  and  the  pres- 
ent relations  of  the  original  parties  to  it. 

But  dealings  in  mortgages  do  not  admit  of  the  same  rapidity. 
He  who  proposes  to  purchase  must,  if  he  act  with  any  prudence^ 
pause  suficiently  to  ascertain  that  the  mortgagor  had  a  title,  whether 
the  mortgage  is  executed  in  due  form  of  law,  and  whether  it  be  a 
first,  second  or  third  lien.  Mortgages  are  not  intended,  like  notes 
and  bills,  to  form  a  part  of  the  currency  to  be  passed  from  hand  to 
hand.  They  are  rather  a  means  of  permanent  investment,  and  tlieir 
purchase  necessarily  puts  the  purchaser  to  inquiry  and  deliberation. 
It  will  add  little  to  his  inconvenience  to  require  of  him  also  to  as- 
certain from  the  mortgagor  the  subsisting  relations  between  him 
and  the  mortgagee. 

We  might  S13'  that  as  a  contract  of  guaranty  on  a  note  would 
be  negotiable,  if  it  appeared  to  be  the  design  of  the  parties  to  make 
it  so,  likewise  would  it  be  with  a  mortgage  ;  and  that  when  a  party 
makes  his  mortgage  as  security  to  a  negotiable  note,  the  plain  infer- 
ence is  that  he  intends  the  mortgage  to  be  negotiable  also.  But  as 
the  Court  of  Errors  in  New  York,  in  the  cases  cited,  refused  to  de- 
clare a  guaranty  negotiable  by  construction,  and  without  apt  words 
witnessing  the  intention  of  the  grantor,  much  less  would  I  feel  dis- 
posed to  infer  negotiability  for  the  more  unwieldy  mortgage. 

It  may  also  be  said  that  it  makes  no  difference  to  the  obligor 
whether  he  is  precluded  from  defences  on  his  mortgage  or  not,  so 
long  as  he  is  precluded  from  denying  any  part  of  the  debt  in  a  suit 
on  the  note.  And  this  is  ordinarily  true.  He  must  pay  his  debt  at 
any  rate,  and  if  his  land  is  not  subjected  to  its  payment  under  the 
mortg^age,  it  as  well  as  other  of  his  property,  is  liable  in   execution 

To  this  purport  is  the  citation  from  Powell  on  Mortgages,  vol. 
3,  page  908,  note  /,  in  which  is  expressed  the  opinion  of  the  author 
merely,  that  where  a  mortgage  accompanies  the  negotiable  note  of 
the  mortgagor,  it  may  be  regarded  as  negotiable,  because  the  a.ssig- 
nee  has  a  legal  remedy  which  a  court  of  equity  will  not  take  away. 
That  is,  the  mortgagor  being  liable,  at  all  events,  to  pay  the  amount 
of  the  note  to  the  holder  of  the  note  and  mortgage,  a  court  of  equity 
will  not  permit  him  to  evade  the  payment  of  an  admitted  debt  by 
withdrawing  from  it  the  security  which  he  himself  had  appointed 
for  its  payment 

Of  the  like  purport  is  the  case  in  6  Barbour,  132,  in  which,  it 
having  been  already  determined  in  a  suit  at  law  for  the  debt,  that 
the  debtor,  who  had  also  made  a  mortgage,  could  not  avoid  pay- 
ment of  the  debt  on  the  ground  of  usury,  and  judgment  had  gone 
against  him.  In  a  subsequent  suit  in  equity  for  foreclosure  of  the 
mortgage,  the  same  defence  being  set  up  by  the  defendant,  the 
court  said  :  "It  is  enough  that  he  had  an  opportunity  of  trying  the 
question,  and  that  matter  has  been  adjudged  against  him." 

So  in  Reeves  v.  Scully,  Walker's  Ch.,  248;  Scully  having  made 
his  negotiable  note,  and  a  mortgace  to  secure  it,  they  were  assigned 
by  the  mortgagee  to  the  plaintiff.  The  suit  was  to  foreclose  the 
mortgage,  and  Scully  attempted  to  defend  on  equities  between  him 
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and  the  mortgagee.  The  court  said  :  "The  decree  must  be  entered 
for  the  amount  of  the  note  and  mortgage.  Reeves,  as  bona  fide  en- 
dorsee of  the  note,  was  not  affected  by  the  equities  existing  between 
maker  and  payee.  It  would  have  been  otherwise  if  a  bond  instead 
of  a  note  had  been  given  with  the  mortgage."  No  authorities  are 
cited  to  sustain  the  judge's  opinion,  and  though  it  may  seem  to  as- 
sert that  the  mortgage  was  negotiable  because  the  note  was,  I  am 
unwilling  to  follow  him  to  that  extent. 

But  the  case  we  have  in  hand  is  not  the  case  where  the  maker  of 
a  negotiable  note  makes  a  mortgage  on  his  own  property  to  secure 
that  note.  It  seems  to  me  to  be  quite  another  and  a  different  case, 
and  to  be  outside  of  the  equitable  consideration  governing  the  fore- 
going cases.  Here  the  mortgagor  makes  her  mortgage  to  secure 
not  her  own  debt  but  another's,  and  though  the  maker  of  the  notes, 
the  debtor,  may  be  precluded  from  all  defences  against  the  innocent 
endorsee  of  the  notes,  yet  it  does  not  follow  that  his  surety,  who 
makes  her  mortgage  to  secure  his  debt,  shall  be  similarly  affected. 
He  makes  one  contract,  viz :  to  pay  the  debt ;  she  another,  viz  :  to 
hold  her  property  subject  to  the  lien  of  the  debt.  His  contract  is 
negotiable,  as  containing  apt  words  to  make  it  so,  and  by  special 
authority  of  the  statute  as  well  as  the  law  merchant;  while  her 
contract  contains  no  apt  words  to  make  it  negotiable,  and  is  not 
within  the  .statute  relating  to  negotiable  instruments.  No  proof  is 
offered,  either,  of  any  custom  among  the  merchants  or  others,  by 
which  a  contract  of  pledge  is  negotiable. 

There  may  be,  and  I  am  inclined  to  think  there  is,  among  the 
bar  a  prevalent  notion  that  a  mortgage  made  to  secure  a  negotiable 
note  is  itselt  negotiable  in  as  full  a  sense  as  the  note.  Such  was 
my  own  impression  before  the  argument  of  the  present  case,  and  it 
has  been  with  a  good  deal  of  hesitation  that  I  go  counter  to  it. 
Whence  has  such  an  impression  sprung  among  the  bar  ?  In  analyz- 
ing my  own  ideas  upon  the  subject  I  find  it  was  in  my  mind  from 
the  force  of  the  maxim — that  the  mortgage  is  an  incident  of  the 
debt,  and  follows  the  debt  into  whosever  hands  it  goes  The  maxim 
is  undoubtedly  correct  and  founded  in  good  sense.  In  the  leading 
case  establishing  it,  Martini  v.  Mowlier,  2  Burr.,  969,  Lord  Mans- 
field observed,  with  his  usual  vigor  of  expression  :  *'  A  mortgage  is 
a  charge  upon  the  land,  and  whatever  will  give  the  money  will  carry 
the  es'ate  in  the  land  along  with  ity  to  every  purposed 

The  same  doctrine  has  been  adopted  in  innumerable  cases  since, 
and  with  no  exception  or  qualification.  Yet  what  are  the  cases  ? 
With  a  single  exception,  to  be  more  particularly  noticed,  every  one 
of  them,  so  far  as  I  am  aware,  were  cases  in  which  the  question 
simply  was  as  between  the  mortgagee  and  his  assignee.  Thus,  the 
mortgagee  having  transferred  the  debt,  and  made  no  formal  trans- 
fer or  assignment  of  the  mortgage,  the  question  was  whether  an 
assignment  of  the  mortgage  followed  by  construction  of  law.  The 
courts  said  certainly  it  did.  It  could  do  the  mortgagee  no  good  to 
withhold  the  security  after  he  had  transferred  the  debt.  It  would 
simply  be  acting  the  part  of  the  dog  in  the  manger,  and  the  law 
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would  not  presume  that  he  intended  so  to  act  when  he  transferred 
the  evidence  of  the  debt.  It  would  presume  that  he  intended  at  the 
time  to  transfer  also  the  security  for  the  debt.  Walker's  Ch.  251  ; 
5  New  Hamp.,  420 ;  8  Pick.,  490  ;  4  Ohio,  320.  Yet  if,  for  reasons 
subsisting  between  him  and  the  mortgagor,  he  especially  desired  not 
to  transfer  the  mortgage  security,  but  the  debt  only,  and  so  stipu- 
lated with  the  assignee  of  the  debt,  he  might  do  so,  and  then  the 
debt  would  not  take  the  security  with  it.     5  Co  wen.  202. 

Or,  if  in  transferring  the  debt,  it  being  evidenced  by  a  negotiable 
note,  he  also  transferred  the  mortgage,  but  the  latter  with  an  express 
stipulation  that  the  transfer  or  assignment  was  subject  to  all  equi 
ties  existing  between  him  and  the  mortgagor  ;  that  he  might  do. 

Such  reservation  of  the  risfhts  of  the  mortgagor  was  made  in 
Fisher  v.  Olis,  3  Chandler,  88,  and  the  case  really  turned  upon 
that.  Yet  the  court  did  also  go  further,  though  not  necessary  to 
the  conclusion  in  the  case  and  asserted  all  that  is  claimed  by  plain- 
tiffs in  this  case.  Hubbell,  Judge,  said :  •*  The  rule  is  well  settled 
that  a  mortgage  is  a  mere  incident  to  the  note,  and  may  be  extin- 
guished by  its  payment  or  i^assed  by  its  transfer.''  This  is  all  true 
enough,  but  then  he  proceeds  and  says,  that  where  the  note  is  ne- 
gotiable and  passes  into  the  hands  of  an  innocent  holder,  the  **mort 
gage,  in  such  cases,  would  pass  as  an  incident  to  the  note,  and  mi^ht 
be  enfarcfd  by  the  holder,  in  spite  of  any  existing  equities  between 
the  mortgagor  and  mortgagee.  This  doctrine  is  sustained  by  re- 
spectable authorities,  and  by  the  reason  and  sound  policy  which 
have  long  ruled  in  relation  to  commercial  paper."  The  learned 
judge  did  not,  however,  cite  any  authorities,  respectable  or  other- 
wise, that  sustained  more  than  his  first  proposition,  unless  it  be 
Powell  on  Mortgages,  vol.  3,  page  908.  This  I  have  already 
considered  as  not  sustaining  the  doctrine  as  claimed.  I  have  also 
expressed  my  views  upon  the  question  of  commercial  policy  as  in- 
volved, and  cannot,  for  the  reasons  stated,  agree  with  Judge  Hub- 
bell  in  that  case. 

Nor  does  the  maxim,  thnt  the  mortgage  is  an  incident  to  the  debt, 
seem  necessarily  to  imply,  as  I  have  before  said,  that  it  partakes  of 
all  the  characteristics  of  the  debt. 

There  is  also  another  reason  which  seems  entitled  to  weight  in 
this  matter,  when  a  third  party  makes  a  mortgage  on  his  property 
to  secure  the  debt  of  another.  In  such  case  the  mortgagor  is  a 
mere  surety,  and  as  such  is  to  be  deprived  of  no  right  by  implica- 
tion. Unless  his  mortgage  is  clearly  negotiable,  and  is  obtained 
and  used  for  the  purpose  represented,  a  court  would  not  enforce  the 
hen.  11  Maryland,  469;  16  Penn.  St.,  415;  3  Paige.  614;  3 
Sandf.,  135;  2  Storey^s  Eq.,  1378. 

But  supposing  the  foregoing  views  to  be  erroneous,  there  is  still 
another  reason  peculiar  to  this  case,  against  giving  any  further 
effect  to  the  mortgage  than  its  terms  plainly  import,  namely,  that  it 
is  made  by  a  married  woman,  by  one  who  is  competent  in  law  to 
make  only  a  particular  kind  of  contract,  who  could  not  by  any  pos- 
sibility make  a  bill  or  note  or  other  negotiable  instrument,  who  can 
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ordinarily  charge  her  land,  only  for  some  benefit  actually  received 
to  her  estate,  and  who  cannot  even  charge  herself  individually  in 
debt.     Yale  v.  Dederer  et  ux.,  18  N.  Y.  Smith,  265. 

If,  in  incumbering  her  lands  in  the  only  possible  legal  way  for 
her  husband's  benefit,  viz  :  by  the  joint  execution  with  him  of  a 
mortgage  in  due  form  of  law,  she  is  defrauded  into  the  act,  in  such 
a  manner  as  to  make  her  mortgage  totally  void,  as  between  her  and 
the  mortgagee,  would  it  not  be  an  anomaly  that  the  law  should  force 
upon  the  mortgage,  by  analogy  or  implication  merely,  the  character 
oi  negotiable  instruments,  and  say,  that  she  should  not  set  up  the 
fraud  against  the  enforcement  of  the  lien  ;  provided  the  mortage 
had  been  transferred  to  one  who  knew  nothing  of  the  fraud,  but 
made  no  inquiry  as  to  the  good  faith  by  which  the  mortgage  was 
obtained  ? 

Finally,  taking  the  pleadings  to  be  true,  I  conclude  that  this 
mortgage  was  procured  by  false  and  fraudulent  representations ;  it 
was  therefore  void  ad  ifiitio.  The  mortgagee  took  no  rights  under 
it,  and  could  transfer  none.  The  false  representation  that  the  money 
was  to  be  used  in  the  main  in  establishing  her  husband  in  business, 
with  the  concealment  of  the  fact  that  he  was  hopelessly  insolvent, 
and  that  this  large  sum  would  no  more  than  pay  his  indebtedness 
to  C.  P.  Peck  &  Co.,  seems  to  me  to  affect  alike  the  whole  consider- 
ation. 

The  demurrer  to  the  answer  is  therefore  overruled. 


[  *Luca8  District  Court  |  1 52 

Michael  Fox  v.  John  Burns. 

For  opinion  in  this  case  see  2  Dec.  R.,  311,  s.  c.  2  W.  L.  M  ,  387. 


[Crawford  District  Court] 

Commissioners  of  Crawford  County  v.  Hall. 

Pur  opinion  in  this  case  see  2  Dec.  R.,  313  s.  c.  2  W.  L.  M.,  390. 
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165  *SALE  OF  INTOXICATING  LIQUORS. 

[Logan  Common  Pleas  Court] 

State  of  Ohio  v.  James  Clemens. 

Under  the  third  section  of  the  act  of  May  1, 1854,  '*  to  provide  against  the  Evii,s 
resulting  from  the  sale  of  intoxicating  liquors  in  the  State  of  Ohio,"  it  is 
not  a  crime  to  fell  such  liquors  in  good  faith  for  medicinal  purposes  to  a 
person  "in  the  habit  of  getting  intoxicated." 

The  defendant  was  indicted  for  selling  intoxicating  liquor  to  a 
person  *' in  the  habit  of  getting  intoxicated."  The  evidence  was, 
that  the  person  to  whom  the  liquor  was  sold  was  in  the  habit  of 
getting  intoxicated  ;  that  defendant  knew  that  fact ;  that  said  person 
had  the  ague,  and  procured  from  a  physician  medicine  in  a  bottle, 
with  instructions  to  put  whiskey  thereon  and  drink  at  stated  times; 
that  upon  the  represention  of  this  fact  defendant  sold  and  put  in 
said  bottle  the  whiskey,  for  the  sale  of  which  he  was  indicted.  The 
jury  rendered  a  verdict  of  guilty,  subject  to  the  opinion  of  the  court 
but  found  and  reported  **that  the  sale  was  made  in  good  iaith,  as  a 
sale  of  medicine  to  a  person  diseased  for  the  purpose  of  relieving  his 
disease." 

Motion  for  judgment  and  sentence  on  the  verdict  for  the 
State. 

John  Pollock,  prosecuting  attorney  for  the  state ;  Henry  M. 
Shelby,  for  defendant. 

By  the  Court. 

Lawrence,  J. 

The  defendant  is  indicted  under  the  third  section  of  *'An  act  to 
provide  against  the  evils  resulting  from  the  sale  of  intoxicating  liq- 
uors in  the  state  of  Ohio,"  passed  May  1,  1854.  [52, 0.  L.  153.]  The 
third  section  of  that  act  declares,  "That  it  shall  be  unlawful  for  any 
person  or  persons,  by  agent  or  otherwise,  to  sell  intoxicating  liquors 
to  persons  intoxicated  or  who  are  in  the  habit  of  getting  intoxicated." 

This  statute,  according  to  its  strict  letter,  makes  no  exception  in 
favor  of  any  class  of  persons,  no  matter  what  may  be  the  object-  of 
the  ^ale.  In  this  respect  it  differs  from  the  act  of  March  12,  1851; 
2  Curwen  1649. 

There  is  no  reported  case  in  Ohio  which  decides  the  question 
now  presented.  But  it  seems  to  me  quite  clear  that  the  act  under 
which  this  indictment  was  drawn  was  not  designed  to  make  the 
selling  proved  in  this  case  a  crime.  I  arrive  at  this  conclusion  from 
several  considerations.  The  statute  being  highly  penal  to  be  strictly 
construed.  No  more  acts  are  to  be  deemed  criminal  than  its  lan- 
guage fairly  and  clearly  makes  so.  Hall  v.  State,  20  O.  15  ;  Sedg- 
wick 324.  The  title  of  the  act  is  to  be  taken  into  consideration  in 
construing  its  provisions.  Lafayette  v.  Lewis,  7  O.  80,  86  ;  State  v. 
Granville.  11.  O.  10;  Sedgwick  on  Stat.  50;  5,  O.  416;  1,  T.  R.  44;  4 
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T.  R.  790 ;  3,  M.  &  S.  66  ;  1,  Blackst.  60.  The  mere  letter  of  the 
statute  must  yield  to  its  manifest  object,  reason  and  spirit.  Slater 
V.  Cave.  3  O.  S.  80;  Champaign  v.  Smith,  7  O.  S.  49;  Broom  Legal 
Max.  298;  Sedgwick  on  Stat.  292-312 ;  Ch.  7,  State  v.  Carson.  1  West 
Law  Mo.  333  ;  Aultfather  v.  Ohio,  4  O.  S.  468  ;  Miller  v.  Ohio  ; 
5  O.  S.  275. 

The  Bolognian  law,  which  enacted  "that  whoever  drew  blood 
in  the  streets  should  be  punished,"  was  held  not  to  extend  to  the 
surgeon  who  opened  the  vein  of  a  *person  who  fell  down  in  . «« 
the  street  with  a  fit,  because  of  the  effects  and  consequences  of 
a  literal  interpretation,  and  in  such  case  we  are  told  by  high  author- 
ity **we  must  a  little  deviate  from  the  received  sense"  of  the  words. 
1  Blackstone,  Com.  60. 

Under  the  third  section  o^  the  *'liquor  law*'  of  May  1,  1864,  if 
construed  literally  it  would  be  a  crime  to  sell  intoxicating  liquor  to 
a  physician  in  the  habit  of  getting  intoxicated,  even  if  the  purpose 
of  his  purchase  was  to  immediately  administer  it  to  a  person  "who 
fell  down  in  the  street  in  a  fit."  So  it  would  be  a  crime  to  sell  to  a 
person  in  the  habit  of  getting  intoxicated,  if  he  should  purchase  to 
relieve  tetanus  or  other  spasmodic  affection.  But  such  sales  as  these 
are  not  within  the  design  of  the  statute.  Such  sales  are  not  "evils." 
The  title  of  the  act  shows  it  was  only  aimpd  at  "the  evils  resulting 
from  the  sale  of  intoxicating  liquors."  The  evils  contemplated  by 
the  act  in  all  its  provisions  are  those  which  result  from  the  use  and 
the  example  of  using  intoxicating  liquors.  This  is  attested  by  its 
history  and  by  public  opinion  at  the  time  it  was  enacted.  When 
liquors  are  sold  in  good  faith,  for  a  lawful  and  harmless  purpose, 
attended  by  no  evils,  it  can  be  no  violation  of  the  design  of  the  act. 
True,  liquor  thus  sold  might  be  used  for  evil  purposes,  but  the  pur- 
chaser must  not  die  for  want  of  it  for  that  reason,  for  he  is  not  re- 
quired to  beg  and  cannot  lawfully  steal.  This  construction  is  by  no 
means  forced ;  no  more  so  than  the  decisions  in  Aultfather  v.  Ohio, 
4  O.  S.,  468  and  Miller  v.  Ohio.  5  O.  S.,  275. 

The  statute  declares  it  shall  be  unlawful  to  sell  to  minors,  and 
makes  no  reservation  in  favor  of  persons  ignorant  of  the  minority ; 
but  the  supreme  court  has  held  that  knowledge  of  the  minority  is 
essential  to  constitute  crime,  and  so  must  be  averred  and  proved. 
It  cannot  be  that  every  druggist  who  in  good  faith  sells  for  a  medic- 
inal purpose,  even  to  a  person  in  the  habit  of  getting  intoxicated,  is 
guilty  of  crime.  That  would  be  an  unreasonable  construction  to 
give  the  statute. 

Motion  for  judgment  and  sentence  overruled. 


[♦Crawford  District  Court,  I860.]  1 73 

Sarah  H.  Jarvis  v.  Henry  D.  Johnson. 

For  opinion  in  this  case,  see  2  Dec.  R.,  312,  s.  c.    2  W.  L.  M.,  388. 
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[Wyandot  District  Court,  I860.] 

David  Straw  v.  Thomas  C.  Dye. 

For  opinion  in  this  case,  see  2  Dec.  R.,  312,  s.  c.    2  W.  L.  M.,  388. 


181  ^REPLEVIN. 

[Logan  Common  Pleas  Court,  July  Term,  I860.] 

Wm.  Dempsey  V.  Harvey  Hill,  *'as  Constable  of  Monroe 
Township,  Logan  County,  Ohio.** 

1.  If  a  sheriff  or  constable  by  virtue  of  an  execution  levy  upon  chattels  owned 

by  some  person,  other  than  the  judgment  debtor  it  is  ''official  misconduct,'^ 
both  in  the  seizure  and  the  detention. 

2.  But  an  action  of  replevin  or  trespass  in  such  case  is  not  an  action  for 

"official  misconduct"  within  the  meaning  of  the  tenth  section  of  the 
justice's  act,  of  March  14,  1853. 

3.  Justices  of  the  peace  have  jurisdiction  in  such  actions  of  replevin,  or  tres- 

pass against  constables  and  sheriffs,  "where  the  sum  or  matter  in  dispute" 
does  not  exceed  one  hundred  dollars. 

4.  If  the  damages  claimed  before  a  justice  exceed  one  hundred  dollars  in  an 

action  of  replevin,  his  jurisdiction  is  ousted. 

5.  The  common  pleas  has  original  Jurisdiction  in  replevin,  where  the  value  of 

the  property  and  amount  of  damages  added  together  as  claimed  exceed 
one  hundred  dollars,  although  neither  separately  exceed  that  sum. 

6.  In  an  actiou  of  replevin  originally  commenced  in  the  common  pleas,  the 

plaintiff  will  recover  costs  if  the  appraised  value  of  the  property,  and  the 
damages  recovered  when  added  together  exceed  one  hundred  dollars. 
The  value  of  the  property  and  damages  for  detention  are  the  measure  of 
damages  when  the  action  proceeds  as  in  detinet  for  damages  alone,  and 
the  jurisdiction,  and  right  to  costs  are  no  less  when  the  property  is  re- 
stored. If  this  were  not  so  the  defendant  by  withholding  or  restoring 
possession  under  the  order  of  delivery,  would  control  the  question  of 
costs  and  jurisdiction. 

On  11th  October,  1859,  plaintiff  filed  his  petition  in  the  com- 
mon pleas  in  which  he  ''complains  of  said  Hill  as  constable,  as 
aforesaid  for  that  on  7th  October,  1859,  defendant  was  constable, 
etc.;**  that  an  execution  was  issued  to  him  by  a  justice  of  the 
peace  on  a  judgment  of  Johnson  v.  Banks ;  to  collect  five  dollars 
and  costs;  that  said  Hill,  as  said  constable  levied  on  plaintiff's 
mare  of  the  value  of  $70  to  satisfy  said  execution,  well  knowing 
she  was  plaintiff's  and  not  the  property  of  Banks,  that  plaintiff  is 
the  owner  and  has  a  right  to  immediate  possession  of  said  mare, 
that  Hill,  as  constable,  wrongfully  detains  her  and  has  detained  her 
for  four  days,  to  plaintiff's  damage  $100.  Prayer  for  judgment 
against  Hill  as  constable  for  restitution,  and  for  $100  damages  so 
sustained  by  reason  of  said  detention. 

With  this  was  filed  an  affidavit  under  the  Code,  section  175 ;  to 
procure  **an  order  of  delivery." 
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The  order  issued  to  sheriff,  who  caused  the  mare  to  be  taken, 
appraised  at  $60,  and  delivered  to  plaintiff  who  gave  proper  under- 
taking, all  as  in  replevin.     Code,  sections  176,  180,  178. 

Answer — denies  plaitttiff'a  ownership,  and  assetts  tiiU  it  judg-- 
ment  debtor. 

Tried  by  jury — verdict  for  plaintiff,  damages  assessed  for  * 'illegal 
detention  of  property**  one  dollar  and  forty- five  cents. 

Defendant  now  objected  to  judgment : 

I.  That  the  common  pleas  had  no  jurisdiction — that  the  case 
was  within  the  exclusive  jurisdiction  of  a  justice  of  the  peace. 

II.  That  if  this  court  had  jurisdiction,  the  plaintiff  could  not 
recover  costs. 

James  Kernan,  lor  plaintiff. 

The  a'^tion  is  against  the  constable  for  misconduct  done  in  the 
exercise  of  his  office.  Replevin  is  a  pergonal  action  ex  delicto,  1 
Chit.,  PI.,  126  ;  at  common  law  it  was  brought  whenever  the  taking 
was  wrongful.  lb.,  162,  3  u;  1  Swan.  Pr.,  16;  12  Wend.,  39;  10 
Johns,  369;  *Nash.,  Pr..  404,  Code,  section  185;  though  the  .-g 
mode  of  proceeding  is  in  rem  it  is  still  a  personal  action  ;  1 
Chit.,  PI.,  162,  and  as  such  is  much  extended  by  the  Code,  section 
186;  it  is  a  proper  action  for  the  official  misconduct ;  1  Swan,  Pr., 
16  ;  Wright  R.,  159 ;  3  Wend..  23 ;  7  Johns.  140  ;  Gilbert  on  Repl., 
161 ;  2  Geeul.  Ev..  section  560;  4  O.  S.,  418;  1  Chit.  PI.,  185,  note 
i\  Code,  section  426,  justice's  act,  section  101,  3  Curwen,  2069;  1 
U.  S.  An.  Dig.,  105,  sections  83,  86  ;  10  Mete,  309;  2  Barr,  49;  4 
Comst.,  173.  ^ 

This  court  has  jurisdiction  and  a  justice  has  not ;  Justice's  act, 
3  Curwen,  2054,  section  10—2.  62  vol.  stat.  73,  act  of  April  29, 
1854;  Swan's  Tr.,  43,  402,  403;  1  Swan,  Pr.  12. 

Walker  &  West,  for  defendant. 

Replevin  is  not  for  "official  misconduct,"  because  the  judgment 
creditor  may  r  e  substituted  as  defendant,  and  the  sheriff  released. 
Code,  sections  42,  43,  44. 

The  levy  and  taking  is  **official  misconduct;"  4  O.  S.,  418. 
But  replevin  is  in  the  nature  of  an  action  in  rem  to  recover  the 
specific  article,  and  damages  for  (not  **the  taking"  which  is  **official 
misconduct")  but  for  the  **unlaw  til  detention^  Code,  section  175, 
clause  3.  An  action  for  official  misconduct  seeks  damages  for  that 
alone,  but  repleiHin  seeks  for  restoration.  The  verdict  finds  the 
ownership.     Code,  section  184,  etc. 

Lawrence,  J. 

The  statutes  contain  these  provisions : 

Section  10.  'Justices  shall  not  have  cognizance  of  any  action: 
3  *  *  *  jq  actions  against  justices  of  the  peace  or  other  offi- 
cers for  misconduct  in  office,  except  in  the  cases  provided  for  in  this 
act.     6.     In  actions  on  contracts  for  real  estate." 

Section  2.  '* Justices  of  the  peace  within  and  co-extensive  with 
their  respective  counties,  shall  have  jurisdiction  and  authority, 
*    *    *J  to  proceed  against  constables  failing  to  make  return,  mak- 
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ing  false  return  or  failure  to  pay  over  money  collected  on  execution 
issued  by  such  justice.'*  Justices  act  of  March  H,  1858  ;  3  Curwen, 
2052. 

**Tlie  court  of  common  pleas  shall  have  original  jurisdiction  in 
all  civil  cases  where  the  sum  or  matter  in  dispute  exceeds  the  juris- 
diction of  justice  of  the  peace  ;  "  52  vol.  stat.,  78,  act  of  April  29, 
1854 ;  and  see  justices  act,  section  145 ;  and  act  of  May  1,  1864 ; 
52  vol.  Stat.,  100,  section  1.  Code,  sections  552,  180  ;  Van  Buskirk 
V.  Dunlap,  2  West.  Law  Mo.,  126,  132;  Hall  v.  Strong,  1  West. 
Law  Mo.,  698. 

By  this  latter  act  justices  of  the  peace  **have  exclusive  original 
jurisdiction  of  any  sum  not  exceedijig  one  hundred  dollars." 

For  the  present  I  will  assume  that  the  '*sum  or  matter  in  dis- 
pute does  not  exceed"  one  hundred  dollars.  Then  as  the  act  of 
April  29,  1854,  gives  the  common  pleas  jurisdiction  where  "the  sum 
or  matter  in  dispute  exceeds  the  jurisdiction  of  justices  of  the 
peace,"  and  as  the  10th  section  of  the  justice's  act  declares  ''justices 
shall  not  have  cognizance  of  any  action  *  against  *  officers  *  ior 
misconduct  in  office,"  the  question  to  be  determined  is  whether  this 
case  is  an  action  for  misconduct  in  office  ?  If  so,  the  common 
pleas  has  jurisdiction,  otherwise  not. 

It  has  been  judicially  determined  that  **a  seizure  of  the  goods 
of  A,  under  color  of  process  against  B,  is  official  misconduct  in  the 
officer  making  the  seizure,  and  is  a  breach  of  the  condition  of  his 
official  bond,  where  that  is,  that  he  will  faithfully  perform  the  duties 
of  his  office.  The  reason  for  this  is,  that  the  trespass  is  not  the  act 
of  a  mere  individual,  but  is  perpetrated  coiore  officii,^'  Ohio  v.  Jen- 
nings, 4  O.  S.,  418  ;  Gwynne  on  Sheriff,  258,  570.  And  as  the  seiz- 
ure is  official  misconduct  because  done  colore  officii,  so  for  the  same 
reason  would  be  the  detention.  There  is  much  force  too  in  the  view 
that  every  mode  of  relief  known  to  the  law,  (replevin  included) 
which  is  designed  to  furnish  redress  for  a  wrong,  is  an 
action  for  that  wrong.  Nor  can  it  be  denied  that  if  every  sheriff  is 
183  *^^^^^^  ^^  replevin  before  justices,  some  practical  inconvenience 

must  result,  and  it  may  well  be  imagined  that  justices  will  be 
required  to  adjudicate  important  questions  of  title,  validity  of  pro- 
cess, etc.,  to  say  nothing  of  questions  of  conflict  of  jurisdiction. 
There  would,  perhaps,  not  be  much  difficulty  in  holding  that,  if 
replevin  was  an  action  for  official  misconduct,  a  remedy 
might  be  had  against  sureties  on  a  constable  bond  in  some  form, 
since  there  can  be  no  wrong  without  a  remedy.  Code,  sections  2, 35, 
80,  47,  566;  1  Curwen,  Introd.  to  Stat.  13,  Ohio  v.  Colerick,  3  O., 
487 ;  7  O.  S.,  118 ;  Abbey  v.  Searis,  4  O.  S.,  598.  But  there  are 
other  considerations  which  show  that  although  the  seizure  and 
detention  are  mii>conduct  in  office,  yet  replevin  is  not  an  action  for 
such  misconduct  within  the  meaning  of  the  tenth  section  of  the 
justice's  act.  It  will  be  observed  that  the  case  in  4  O.  S.,  118,  de- 
cides that  an  unlawful  seizure  by  an  officer  is  official  misconduct, 
but  it  does  not  decide  replevin  or  trespass  is  an  action  for  such 
misconduct. 
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I.  The  10th  section  of  the  justice's  act  declares  that  justices 
shall  not  have  jurisdiction  of  actions  against  officers  for  "misconduct 
in  office."  This  covers  only  those  cases  where  the  misconduct  is 
the  exclusive  gist  of  the  action,  and  the  remedy  sought  is  wholly 
against  the  officer.  Replevin  is  not  a  remedy  exclusively  against 
the  officer,  it  is  partly  in  rem.  In  1  Chitty  PI.,  162,  it  is  said  the 
"modes  of  proceeding  are  in  reniy  i.  e.,  to  have  the  goods  again.*' 
In  the  analytical  table  prefixed  to  1  Chit.  Gen.  Practice,  replevin  is 
classed  under  the  head  of  **  prevention,"  not  "  compensation,"  page 
37.  In  Bridgman  v.  Wells,  13  O.,  47,  it  was  held  that  a  contract  to 
clear  land,  repair  a  tenement,  build  a  house,  and  leave  a  farm  in 
good  condition,  were  not  contracts  "  for  real  estate  ;"  that  **  a  con- 
tract for  real  estate  "  means  "  an  agreement  for  the  purchase  or  con- 
veyance of  real  estate  "  itself  and  nothing  else.  So  here,  an  action 
** /or  misconduct "  means  compensation  for  that  wrong,  and  not  res- 
toration of  the  property.  The  proceeding  in  rem,  is  souiething  more; 
like  an  injunction,  it  operates  not  only  on  the  person,  but  the 
property. 

It  may  be  that  after  judgment  for  damages  in  replevin,  the 
sureties  of  the  officer  would  be  liable  for  the  official  misconduct. 
Ohio  V.  Colerick,  3  O.,  487. 

II.  The  construction  I  have  given  follows  the  analogy  of  the 
decisions  made  on  the  10th  section  of  the  justice's  act.  One  clause 
of  it  declares  that  justices  shall  have  no  jurisdiction  "  in  actions  in 
which  the  title  to  real  estate  *  *  may  be  drawn  in  question." 

Upon  that  clause  the  supreme  court,  in  Bridgman  v.  Wells,  has 
said  :  *'  Where  the  plaintiff,  to  sustain  his  case,  is  compelled  in  the 
first  instance  to  prove  certain  facts,  or  to  disprove  them,  and  those 
facts  or  either  of  them  is  title  to  lands  *  *  the  jurisdiction  is  ex- 
cluded ;  *  *  but  where  it  is  unnecessary  for  the  plaintiff  to  intro- 
duce such  proof,  the  defendant  can  not,  by  its  introduction,  take 
away  the  jurisdiction."  13  O.,  46  ;  Swan  Tr.,  44  ;  15  O.,  483  ;  4  O., 
200  ;  7  O.,  Pt.  2,  230.  The  clause  of  the  justice's  act  as  to  official 
misconduct  has  precisely  the  same  effect  as  if  it  had  read  **  justices 
shall  not  have  jurisdiction  in  actions  in  which  official  misconduct 
may  be  drawn  in  question."  Upon  the  analogy  of  the  case  referred 
to,  an  action  would  only  be  for  official  misconduct  "when  the  plain- 
tiff, to  sustain  his  case,  is  compelled  in  the  first  instance  to  prove" 
official  covL^vsX,  and  this  is  7iot  required  in  replevin. 

The  plaintiff  in  this  case  is  not  bound  to  aver  or  prove  that  the 
taking  was  done  by  a  constable,  or  done  colore  officii,  3  Curwen, 
2075,  sec.  139.  It  is  only  where  the  iact  of  the  official  character  of 
the  defendant  is  necessarily  averred  by  plaintiff  that  the  jurisdiction 
is  ousted.  2  Greenleaf  Ev.,  section  501;  Nash  Pr.,  255,^93;  6 
Code,  section  85.  175  ;  Swan's  Practice,  16,  811.  Hence  a  justice 
of  the  peace  could  take  jurisdiction  of  an  *action  oidebi  against  a  .  g- 
sheriff  for  money  received  by  him  as  such.  It  would  be  an  action 
for  the  money  ex  contractu.  He  could  not  take  jurisdiction  on  his 
official  bond,  nor  in  an  action  as  in  case  for  the  official  delinquency. 
1  Chit.  PI.,  513.     "  Misconduct  *'  implies  a  liability  in  office  in  torty 
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not  cariiraci.  An  action  for  **  misconduct  "  can  only  be  in  tart.  See 
Webster  Die,  prefix  *  i11/«;"  Gwynne  on  Sheriffs,  571;  State  v. 
Colerick,  3  O.,  487;  1  Swan  Pr.,  93— 19;  Sedgwick  on  Dam.,  Ch. 
21,  p.  527  n;  7  O.  S.,  118;  2  O.  &,  150,  56T. 

In  trespass  de  Iwnis  asporiaiis^  and  in  debt  for  money  received, 
and  in  replevin  it  is  not  necesssary  for  the  plaintiff  \,o  aver  or  prove 
the  official  character  of  a  constable  or  officer,  liable  in  such  actions, 
and  hence  a  justice  would  have  jurisdiction.  But  in  an  action  of 
case,  or  on  the  official  bond,  the  official  character  of  the  officer  must 
be  averred  and  proved,  and  in  such  actions  the  common  pleas  would 
have  jurisdiction,  but  a  justice  would  not.  1  Swan  Pr.  369,  447, 
517,  348,  595  ;  Wilcox  Forms,  218.  234;  Gwynne  on  Sheriffs,  584  ; 
2  Chit.  PL,  717,  726.  This  view  is  strengthened  by  the  fact  that  the 
justice's  act,  section  2,  clause  9,  expressly  gives  justices  jurisdiction 
against  constables  for  failing  to  make  return,  making  false  return, 
and  failing  to  pay  over  money.  These  are,  or  may  be,  actions  on 
the  case,  and  the  express  jurisdiction  in  these  implies  that  there  is 
no  other  jurisdiction  in  such  actions  only. 

These  different  actions  must  continue  to  exist,  not  in  name  but 
in  fact,  for  they  are  dependent  each  on  its  own  peculiar  facts  and 
remedies,  and  no  ingenuity  can  destroy  them.  Code  Com*rs, 
Rep.  7. 

The  reason  of  the  decision  in  Bridgman  v.  Wells,  above  cited, 
is  most  manifest.  The  plaintiff  in  replevin  can  not  properly  make 
any  averment  of  the  defendant's  official  character.  Now  if  the  de- 
fendant cdm,  in  \i\sdiscretion,d'&{QZ\  the  justice's  jurisdiction  by  setting 
up  his  official  character,  he  could,  when  an  action  should  be  brought 
for  the  same  cause  in  the  common  pleas,  defeat  the  jurisdiction  there 
— by  omitting  to  set  up  the  same  matter.  Swan  Tr.,44;  Justice's  act, 
sections  2,  10;  52  Vol.  Stat.,  73,  100  ;  above  cited. 

Ill,  The  history  of  the  action  of  replevin  in  Ohio  shows  that 
'ustices  now  have  jurisdiction  of  it  against  officers. 

The  act  of  February  9,  1846,  y?rj^  gave  jurisdiction  in  replevin 
'o  justices  ;  2  Curwen,  1221 ;  3  Chase,  1756 ;  .section  109.  That  was 
repealed  by  the  justice's  act  of  March  14,  1853  ;  (3  Curwen,  2090  ;) 
which  continued  the  justice's  jurisdiction  in  replevin. 

Until  the  Code  was  enacted,  (March  11, 1853,  sections  47,  566, 
567,)  no  action  could  be  brought  on  an  official  bond  for  **  miscon- 
duct," in  the  name  of  the  part)''  injured.  By  the  act  of  February  23, 
1816,  "any  person  injured  by  the  misconduct  of  *  *  *  an  officer  "  was 
authorized  to  sue  on  his  bond  in  the  name  of  the  state  lor  the  use 
of  such  party;  2  Chase,  955. 

Now  it  is  certain  that  an  action  of  replevin  could  not  be  main- 
tained under  this  statute  on  an  officer's  bond.  The  sureties,  how- 
ever, are  liable  for  every  *'  official  misconduct  "  for  which  the  prin- 
cipal is  liable.  Thus,  in  Ohio  v.  Blake,  2  O.  S.,  150.  it  is  said,  "  for 
every  nonfeasance  or  misfeasance  in  office,  the  officer  is  liable  to  the 
party  injured,  and  this  is  the  liability  *  *  to  which  the  official 
bond  is  accessory,  and  to  which  the  sureties  have  undertaken  to 
respond."     The  remedies  may  be  pursued  separately,  but  the  xurong 
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complained  of — the  gist  of  the  action,  and  the  relief  sought,  must 
be  the  satfu  when  the  surety  is  sued,  as  when  the  principal  is  sued. 
It  » ixpod  this  theory  that  a  judgment  a^^nst  the  principal  i^  prima 
Jm€te  evideiiGe  against  sui^ies,  and  if  tbey  have  notice  it  is  conclu- 
sive r  8  O.,  487.  When  the  principal  is  sued,  in  case,  so  that  the 
official  misconduct  is  averred,  the  sureties  may  *defend,  and  .g- 
under  the  Code,  section  35,  might  be  made  parties.  Voorhies  v. 
Baxter,  1  Abb.  Pr.  R.,  45. 

But  in  debt,  trepass,  and  replevin,  the  plaintiff  cannot  properly 
aver  the  official  character,  and  hence,  the  sureties  cannot  contro- 
vert it.  In  those  actions  the  wrong  comptained  of  is  not  the  same  as 
when  the  sureties  are  sued.  In  the  former,  the  man  is  the  aggressor, 
in  the  latter,  it  is  the  officer. 

It  seems  to  me  clear,  therefore,  that  the  jurisdiction  of  the  jus- 
tice is  only  denied  by  the  10th  section  of  the  justice's  act,  when  the 
action  is  such  as  to  aver,  and  require  proof  of  facts  which  would 
give  a  right  of  action  against  the  sureties,  as  in  case  or  on  the  bond. 

IV.  Perhaps  the  fact  that  the  Code,  section  42,  authorizes  the 
judgment  creditor  in  such  case  as  this,  to  be  substituted  as  defendant, 
may  add  some  weight  to  the  construction  I  have  given.  But  I  am 
not  yet  convinced  that  it  is  within  the  constitutional  competency  of 
of  ihe  Legislature  to  declare  as  that  section  does,  that  the  original 
defendant  **shall  be  discharged  from  all  liability"  without  any  trial ; 
Ohio  const,  art.  1.  section.  16  ;  Const.  U.  S.  art.  6,  amendments. 

V.  The  justice's  act,  sections  10 1,  102,  108,  and  the  Code,  sec- 
tion 426,  show  that  it  was  never  designed  to  deny  to  justices  the 
right  to  try  questions  of  title  to  chattels.  These  sections  authorize 
a  trial  of  the  right  ot  property.  It  was  not  the  difficulty  of  such 
trials,  therefore,  that  dictated  the  policy  of  the  lOth  section  of  the 
justice's  act;  Abbey  v.  Searls,4  O.  S.,  598. 

From  this,  it  will  follow  that  the  common  pleas  had  no  jurisdic- 
tion, unless  **the  sum  or  matter  in  dispute  exceeds"  one  hundred 
dollars. 

VI.  But  does  the  sum  or  matter  in  dispute  in  this  case  exceed 
one  hundred  dollars?  What  is  the  test  of  this  question?  The 
value  of  the  property  as  claimed,  or  as  appraised,  or  the  damages  as 
claimed  ?  Or  must  the  property  and  damages  both  be  considered  in 
determining  the  *'sum  or  matter  in  dispute  ?  " 

The  act  which  first  gave  jurisdiction  to  justices  in  replevin  de- 
clared that  "if  the  plaintiflf  *  *  *  shall  commence  his  action  in 
the  court  of  common  pleas,  unless  the  apf)raised  value  of  said  goods 
shall  be  one  hundred  dollars  or  more,  he  shall  recover  no  costs."  2 
Curwen.  1222.  section  2;  act  of  Februar>'  14,  1846.  There  is  now 
no  similiar  provision  in  force.  But  the  common  pleas  then  had  con- 
current  jurisdiction  with  justices  under  one  hundred  dollars. 

Now  the  justice's  jurisdiction  is  exclusive  of  the  common  pleas 
in  all  matters  of  one  hundred  dollars  and  less.     Statutes  ante. 

The  justice's  act  now  in  force,  section  145,  declares  : 

* 'Whenever  the  a^^ra/V<?fl^z/«/«^  of  the  property  so  taken  shall 
exceed  one  hundred  dollars,  the  justice  shall  certify  the  proceedings 
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Upon  the  said  writ  to  the  court  of  common  pleas  of  his  county, 
and  thereupon  shall  file  the  original  papers  together  with  a  certi- 
fied transcript  of  his  docket  entries  in  the  clerk's  office  of  said  court; 
the  case  there  to  be  proceeded  in,  as  if  such  suit  had  commenced  in 
saidcourtr  3  Curwen,  2076. 

The  Code,  section  180,  provides :  "For  the  purpose  affixing  the 
amount  of  the  undertaking ,  the  value  of  the  property  taken  shall  be 
ascertained  by  the  oath  of  two  or  more  responsible  persons,  whom 
the  sheriff  or  other  officer  shall  swear  truly  to  assess  the  value 
thereof." 

This  section  declares  but  a  single  purpose  for  ascertaining  the 
value,  and  there  is  nothing  in  the  Code  to  determine  what  claim  or 
valuaiio7i  decides  the  jurisdiction. 

It  will  be  seen  the  common  pleas  has  original  jurisdicti.on  'where 
the  sum  or  matter  in  dispute  exceeds"  one  hundred  dollars. 

It  has  been  decided  that  **the  amount  claimed  in  the  petition" 
determined  the  jurisdiction.  Code,  section  112—127;  6  O.  S.,  597, 
VanBuskirk  v.  Dunlap,  2  Western  Law  Mo.,  126.  But  these  de- 
.gg    cisions  relate  *to  actions  for  the  recovery  of  money  only,    and 

are  founded  on  the  words  of  the  statute — '  the  sum    *    *     * 
in  dispute." 

But  the  statute  also  provides  for  cases  "where  the  *  *  * 
or  matter  in  dispute  exceeds"  one  hundred  dollars.  It  is  true  in  re- 
ple\nn  there  is  in  dispute  damages  for  detention,  but  this  is  generally 
nominal  and  of  secondary  importance.  The  primary  object  of  re- 
plevin is  to  determine  the  right  of  possession  of  chatties.  The  prop- 
erty is  the  ** matter  in  dispute." 

It  may  be  urged  too,  with  much  force,  that  the  statute  does  not 
contemplate  that  the  value  of  the  property  and  the  damages  for  de- 
tention are  to  be  added  together  to  determine  the  jurisdiction — 
since  its  language  is  in  the  disjunctive — '* where  the  sum  or  matter  in 
dispute  exceeds"  one  hundred  dollars.  It  may  be  urged  that  this  is 
the  design  of  the  statute  from  other  considerations. 

The  appraised  value  in  replevin  determined  the  proper  juris- 
diction prior  to  the  Code.  2  Curwen,  1222,  section  2 ;  Justice's  re- 
plevin act,  February  14,  1846.  The  Code  and  the  justice's  act,  both 
now  in  force,  were  prepared,  as  is  well  known,  by  the  same  Code 
commissioners,  and  were  enacted,  the  former  March  11,  and  the 
latter  March  14,  1853.  They  were  designed  as  parts  of  one  system 
and  are  to  be  construed  together. 

In  the  Code  report  the  commissioners  say,  '*we  have  done  little 
more  than  copy  the  old  acts."  P.  89.  And  it  may  be  insisted  that 
they  therefore  designed  the  same  test  of  jurisdiction  as  in  the  jus- 
tice's replevin  act  of  February  14,  1846.  2  Curwen,  1222,  And  it 
may  be  claimed  that  they  for  this  purpose  provided  in  the  justice's 
act,  section  145,  that  if  the  appraised  value  exceeded  one  hundred 
dollars,  the  case  should  be  certified  to  the  common  pleas,  there  to  be 
proceeded  in  as  \i commenced  there\  that  Wi^ appraisements^  the  mode 
of  determining  the  justice's  jurisdiction,  and  the  same  mode  ex  ne- 
cessitate must  determine  the  jurisdiction  of  the  common  pleas,  since 
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these  two  courts  have  the  whole  jurisdiction.  But  other  consider- 
ations show  that  the  jurisdiction  of  the  common  pleas  is  determined 
by  the  value  and  damages  both  together,  as  claimed. 

The  justice's  act,  section  150,  and  the  Code,  section  186,  both 
provide  that  "when  the  property  claimed  has  not  been  taken,  or 
has  been  returned  to  the  defendant  for  want  of  the  undertaking  re- 
quired, etc.,  the  action  may  proceed  as  one  for  damages  only,  and 
the  plaintiff  shall  be  entitled  to  such  damages  as  are  right  and 
proper.** 

Now  in  such  case  there  must  be  some  mode  of  determining  the 
jurisdiction. — The  action  becomes  a  substitute  for  detinue,  and  the 
measure  of  damages  is  the  value  of  the  goods  and  compensation  for 
detention.     1  Chit.  PI.,  notec. 

It  is  certainly  not  limited  to  damages  for  detention  for  the  Code 
commissioners  say  the  action  may  go  on  **to  recover  damages  lor 
the  conversion.*'  Rep.  p., 89.  But  it  is  not  trover  a^one  to  recover 
value  of  the  goods,  for  trover  is  elsewhere  provided  in  the  Code,  and 
the  petition  avers  damages  for  detention.  Code,  Rep.,  249.  The 
Code,  section  186  uses  the  same  language  as  section  184,  showing 
that  damages  for  detention  are  to  be  considered.  The  plaintiff's 
rights  cannot  be  any  less  because  the  defendant  prevents  a  delivery 
than  if  the  goods  are  delivered.  Under  our  form  of  pleading  the 
value  of  the  goods  and  the  damages  for  detention  are  separate  and 
distinct  statements  in  the  petition.  Code,  Rep.,  249 :  Nash,  PL,  266; 
Contra  p.,  396;  1  Swan.  Pr.,  689. 

The  Code  action  of  replevin  necessarily  requires  an  averment 
of  the  value  of  the  goods,  because  it  is  in  the  detinet  not  in  the  de- 
tinuity  and  may  proceed  for  damages  only.  2  Chit.  PI.,  844,  note  n ; 
2  Saund.  320,  n  1 ;  Com.  Dig.  Pleader.  3  K.,  10 ;  Steph.  PI.,  43—4; 
Second  Appendix  to  Same,  112  ;  Bouv.  4  Inst.,8 ;  Contra  Nash,  PL, 
396. 

At  common  law,  as  the  replevin  preceded  the  declaration, 
the  latter  was  in  the  detinuit  or  in  the  detinet,  according  as  the 
♦property  was  or  was  not  taken.  But  in  our  practice  the  .g- 
petition  precedes  the  replevin  and  must  be  in  the  detinet,  and 
if  the  replevin  fails  to  restore  the  property  the  case  may  probably 
proceed  without  amending  the  petition  so  as  to  proceed  in  the 
dettnuit  under  section  186  of  the  Code.f 

I  assume,  therefore,  that  in  replevin  the  value  of  the  goods  and 
the  damages  for  detention  are  separate  averments,  to  be  stated  as 
well  before  a  justice  as  in  thecommon  pleas.  Justice's  act  sections 
64,  167 ;  2  West  Law  Mo.  140. 

Now,  as  both  the  value  and  the  damages  are  '*  matters  in  dis- 
pute," and  as  there  can  be  no  appraisement  when  the  property  is 
not  taken,  and  the  action  proceeds  for  damages  in  such  case,  the 
jurisdiction  must  be  determined  by  the  claim  of  the  value  of  the 
property  and  damages  added  together,  for  both  constitute  the  limit 
to  which  the  Verdict  may  go.  Both  constitute  the  claim.  The 
value  indeed  would  be  issuable  on  plea  if  it  were  not  for  the  Code 
.section  127. 
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Now,  as  the  common  pleas  has  jurisdiction  when  the  case  pro- 
ceeds k)i  damages  alone  on  petition  in  which  the  value  of  the  pro- 
perty stad  dftsf^es  together, »  ciLitited  e«<reed  otfe  hvcttdrei  dollsR^, 
so  the  cottn&otk  pleas  mtf^  have  jurisdtctkm  in  ar  Ulte  case  wbefre  the 
pfopfcrty  id  tutored,  for  the  )ifrisdrctioti  is  the  s^tfe  id  bo€t>  cst^is. 
Where  the  appraised  value  of  the  property  alone,  before  the  Justice, 
exceeds  one  hundred  dollars,  the  jurisdiction  is  transferred  to  the 
common  pleas  Justice's  act,  section  145. 

Where  the  damages  claimed  exceed  one  hundred  dollars,  in- 
dependently of  the  value  of  the  property  the  jurisdiction  of  the 
justice  is  ousted  and  that  of  the  common  pleas  attaches. 

This  must  be  so  because  there  is  a  sum  in  dispute  in  damages, 
and  the  statute  declares,  in  effect,  that  where  <?7V^r  **the  sum  or 
matter  in  dispute  "  exceed  one  hundred  dollars,  the  jurisdiction  of 
the  common  pleas  attaches.  This  gives  the  case  of  Brunaugh  v. 
Worley.  6  O.  S.  597,  a  uniform  application  to  all  cases.  And  see  2 
West.  Law.  Mo.  130. 

In  all  replevin  cases  it  is  safer,  perhaps,  to  add  a  prayer  for  judg- 
ment for  the  value  of  the  property,  in  addition  to  that  for  damages. 
In  this  case  it  would  be  thus  :  **  And  for  judgment  for  $70,  the 
value  of  said  property,  in  ca-.e  it  is  not  restored  to  plaintift  by  virtue 
of  an  order  of  delivery  herein." 

But  as  the  Code  section  186,  declares  that  **  when  the  property 
claimed  has  not  been  taken,  etc.,  the  action  may  proceed  as  one  for 
damages  only,"  it  must  so  proceed  whether  the  appropriate  prayer 
is  added  or  not.     The  law  makes  the  claim  for  the  plaintiff. 

As  the  Code,  section  186,  recognizes  the  property  as  claimed^ 
and  as  damages  are  also  claimed,  whenever  the  alleged  amount  ot 
both  added  together  exceeds  one  hundred  dollars,  the  common  pleas 
has  jurisdiction.  They  are  both  *' matters  in  dispute."  The  jus- 
tice's act,  section  145,  shows  that  the  damages  claimed  does  not 
alone  determine  the  jurisdiction,  but  that  the  value  of  the  property 
is  to  be  considered  by  that  purpose  also. 

The  Code,  section  552,  provides  that  "  if  it  shall  appear  that  a 
Justice  of  the  peace  has  jurisdiction  of  an  action  and  the  same  has 
been  brought  in  any  other  court,  the  plaintiff  shall  not  recover  any 
costs." 

How  appear  ?  Evidently  in  the  manner  authorized  by  law.  2 
West.  Law  Mo.  130.  And  as  the  Code,  section  180;  Justice's  act, 
section  145,  authorize  an  appraisement ^  and  as  this  is  the  only  mode 
of  determining  the  value,  the  plaintiff  will  in  all  cases  recover,  in 
the  common  pleas,  costs,  when  the  appraised  value  exceeds  one 
hundred  dollars. 

It  seems  clear  that  when  the  action  proceeds  for  damages  alone, 
188  ^"^  ^^^  claim  is  that  the  property  and  damages  exceed  *one 
hundred  dollars,  the  common  pleas  has  jurisdiction.  The  claim 
is  no  less  when  the  property  is  restored.  To  so  hold,  would  enable 
a  defendant  who  prevents  a  restoration  of  the  property  thereby,  to 
give  the  common  pleas  jurisdiction,  or  by  permitting  a  restoration 
to  defeat  it.     This  would  be  absurd. 
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In  this  case,  as  the  alleged  value  of  the  property  and  the  claim 
for  damages  together  exceed  $100,  the  common  pleas  has  jurisdic- 
tion. But  as  the  appraisement  and  the  verdict  show  that  a  justice 
had  jurisdiction,  the  plaintiff  can  not  recover  costs. 

Judgment  on  verdict  for  one  dollar  and  forty-five  cents. 


tNoTK.— This  question  is  now  pending  in  the  supreme  court  in  the 
Pugh  V.  Calloway  from  Hardin  county. 


case  of 


PRACTICE— PARTNERSHIP— PROMISSORY  NOTE. 

[Logan  Common  Pleas  Court,  June  Term,  18^.] 

Thomas  Magruder  v.  Wm.  McCandlis,  Thomas  Mays  and 

Marston  Allen. 

1.  When  a  petition  under  the  Code  blends  in  one  count,  causes  which  should 

have  been  separately  stated  and  numbered,  a  demurrer  will  lie  to  part  of 
the  count  ana  an  answer  to  the  residue  if  it  is  distinctly  divisible ;  but 
the  proper  practice  is  to  require  the  causes  to  be  separately  stated,  so  that 
the  demurrer  or  answer  may  be  to  either  sepcrately. 

2.  Query :    If  an  answer  which  avers  that  defendant  does  not  know  whether 

the  facts  allep^ed  in  the  petition  are  true  or  not,  and  therefore  denies 
them,  is  sufficient. 

3.  If  a  note  be  executed  by  the  si$;nature  of  two  persons  individually,  it  is 

prima  facie  an  individual  liability,  and  the  holder  would  not  be  entitled 
to  the  ordinary  equities  against  the  firm  composed  by  the  makers ,  but  it 
may  be  proved  by  parol  that  it  is  for  a  partnership  liability,  and  then  the 
firm  character  attaches  to  it  for  all  purposes. 

4.  Where  the  individual  members  of  a  firm  execute  such  note,  not  under  seal 

for  a  partnership  liabiliity,  the  debt  evidenced  by  it  ^Wf»aya^>  continues 
to  be  against  the  partners  as  such  unless  it  is  clearly  shown  that  it  was 
designed  to  constitute  an  individual  debt  only, 

5.  The  guarantor  in  a  bond  to  indemnify  one  of  two  late  partners  against  firm 

liabilities  is  not  entitled  to  notice  of  non-payment  of  such  liabilities  be- 
fore he  is  sued  on  such  bond,  except  when  '*the  fact  on  which  his  liability 
is  made  dependent  rests  peculiarly  within  the  knowledge  of  the  guaran- 
tee, or  depends  on  his  option." 

6.  In  an  action  on  such  bond  it  is  competent  to  aver  and  prove  that  a  note 

executed  by  the  partners  individually  was  given  for  a  firm  liability.  It 
then  comes  within  the  indemnity  unless  it  is  shown  that  the  object  of 
the  individual  signatures  was  to  convert  the  debt  into  an  individual  debt 
only. 

7.  Where  such  bond  of  indemnity  contains  a  covenant  that  the  principal 

maker  will  pay  the  firm  debts,  or  when  the  liability  of  the  obligee  is  fixed 
and  ascertainable,  definitely,  an  action  at  law  may  be  maintained  by  him 
on  the  bond  for  the  amount  of  the  liability ;  or  an  action  as  in  chancery 
to  require  pa}^ment  even  though  the  creaitor  does  not  desire  payment 
and  has  an  action  pending  against  the  principal  to  recover  such  debt. 

8.  In  such  bond  the  guarantor  is  liable  to  the  obligee  to  the  amount  of  the 

penalty,  though  at  bis  request  or  by  his  actipn  in  cpujt  h^  has  compelled 
principal  to  pay  debts  of  the  firm. 

9.  In  an  action  on  such  bond   interest  is  only  recoverable  from   the  time 

suit  is  commenced. 

10.  Expenses  indemnified  against,  only  include  those  necessarily  incurred, 
not  extraoMinary  or  unnecessary  charges  incurred  for  the  safety  of  the 
plaintiff. 
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The  petition  avers  that  up  to  Sept.  30,  1863,  there  had  been  a 
mercantile  firm  composed  of  said  Magruder,  McCandlis  and  Orson 
Knapp,  partners,  as  "  Wm.  McCandlis  &  Co;  '*  that  said  McCandlis 
and  Magruder  also  up  to  same  date  composed  another  mercantile 
firm,  partners  as  "McCandlis  &  Magruder ;"  that  on  26th  of  Nov- 
ember 1852,  said  firm  of*'  McCandlis  &  Magruder,"  purchased  the 
interest  of  Knapp  in  the  property  and  effects  of  **  Wm.  McCandlis 
&  Co."  and  in  payment  therefor,  executed  to  Knapp  a  promissory 
note,  but  not  under  the  seal  of  that  date,  for  $1,000,  payable  at  five 
years,  with  interest  annually,  which  note  was  signed  not  by  the 
firm  name  of  '*  McCandlis  and  Magruder,"  but  by  William  McCand- 
lis and  Thomas  Magruder  individually;  that  on  80th  of  September 
1853,  Magruder  sold  to  McCandlis  his  interest  in  the  property  and 
effects  of  the  two  firms  of  *'  William  McCandlis  &  Co."  and  "  Mc- 
Candlis &  Magruder,"  in  part  consideration  for  which  McCandlis 
agreed  to  pay  the  debts  owing  by  the  firm  of  **  McCandlis  and  Ma- 
gruder," that  he,  McCandlis,  would  pay  said  note  to  said  Knapp, 
and  to  secure  which,  McCandlis,  as  principal,  and  Mays,  as  surety, 
executed  a  bond  as  follows  : 

Know  all  men  that  we,  William  McCandlis  and  Thomas  Mays, 
189    '^^^  ^^^^  and  *bound  unto  Thomas  Magruder,  his   heirs  and 

assigns,  in  the  penal  sum  of  twelve  hundred  dollars,  for  the 
payment  of  which  we  hereby  jointly  and  severally  bind  ourselves. 
Seated  and  dated  Sept.  30,  1853.  The  condition  of  the  above  obli- 
gation is  such,  that,  whereas  said  McCandlis  has  purchased  of  said 
Magruder  all  his  interest  in  the  property  and  effects  of  the  late  firms 
of  **Wm.  McCandlis  &  Co.,*'  and  "McCandlis  &  Magruder  "  in  part 
consideration  of  which  McCandlis  is  to  pay  all  the  claims  and  debts 
of  every  kind  and  nature  due  or  owing  by  the  firm  of  "McCandlis 
&  Magruder,"  all  that  are  now  due  or  that  will  become  due  within 
one  year  are  to  be  paid  by  said  McCandlis  within  one  year  from  this 
date,  and  the  claim  of  Orson  Knapp  is  to  be  punctually  paid  by 
said  McCandlis  when  the  same  becomes  due,  and  also  the  interest 
thereon  as  it  becomes  due.  Now,  if  the  said  McCandlis  shall  punct- 
ually pay  all  the  debts  of  said  firm  as  aforesaid,  and  keep  the  said 
Magruder  clear  from  the  payment  of  all  costs,  charges  and 
expenses,  by  reason  thereof,  then  thi^  obligation  to  be  void ;  other- 
wise, in  force, 

Wm.  McCandlis,      (    q-..^    \ 
Thomas  Mays.      (   ^^^^'  j 

The  petition  avers  that  Knapp  assigned  said  note  to  Frazer ; 
that  on  the  22d  of  Feb.,  1858.  Magruder  paid  to  said  Frazer  the  amount 
then  due  on  said  note,  $596  59-100 ;  that  said  note  is  the  claim 
mentioned  in  the  condition  of  said  bond  as  *'the  claim  of  Orson 
Knapp  ;"  that  its  non-payment  by  defendants  is  one  breach  of  said 
bond ;  and  iox  further  breach  of  said  bond,  plaintiff  avers  that  on 
30th  Sept,  1853,  "McCandlis  &  Magruder"  were  indebted  to  Mars- 
ton  Allen,  which  indebtedness  became  due  within  one  year  from 
Sept.  30,  1853,  of  which  Mays  had  notice ;  and  on  2d  March,  1858, 
was  $581  and  yet   remained  unpaid,  though  McCandlis   and  Mays 
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have  often  been  requested  to  pay  the  same ;  that  plaintiff  has 
incurred  and  will  incur  expenses,  $100,  in  paying  Frazer  and  biing- 
ing  this  suit.  Prayer  for  judgment  for  said  $59b  69-100  with  inter- 
est from  22d  Feb.  1858,  and  for  said  $581,  with  interest  from  2d 
March,  1858,  for  reasonable  attorney  lees  and  expenses  of  this  suit, 
and  for  another  proper  relief. 
Answer  of  Mays. 

1.  That  said  note  to  Knapp  is  signed  by  the  individual  names 
in  person  of  said  William  McCandlis  and  Thomas  Magruder,  and 
is,  therefore,  not  a  firm  debt  within  the  terms  of  said  bond.  That 
"defendant  does  not  know  whether  said  note  was  the  only  one  held 
by  said  Knapp,  at  the  time  said  bond  was  executed,  or  not,  and 
does  not  know  whether  or  not  it  is  the  note  intended  to  be  referred 
to  in  said  bond,  and  therefore  denies  the  allegation  that  it  is  such 
note.'* 

2.  That  plaintiff  has  not  paid  said  claim  to  Allen,  nor  has  he 
been  sued,  that  on  1st  May,  1856,  plaintiff  notified  defendant  to 
keep  him  clear  of  said  claim,  since  which  plaintiff  has  not  been 
asked  to  pay  it.  This  suit  is  pending  now  by  Allen  against  McCan- 
dlis, in  Iowa,  in  which  he  expects  to  make  said  claim  off  of  McCan- 
dlis. 

3.  That  as  to  $945  of  the  penal  amount  of  said  bond,  plaintiff 
ought  not  to  recover  because  on  1st  May,  1856,  plaintiff  notified 
defendant  to  keep  him  clear  of  said  Allen's  claim,  then  $1,000. 
That  defendant  accordingly  on  7th  May,  1856,  filed  his  petition  in 
this  court  against  McCandlis,  to  compel  him  to  pay  said  debt,  then 
(945,  which  suit  is  yet  pending  against  McCandlis,  and  garnishees 
under  the  code,  sections  500  and  502 ;  that  by  reason  of  said  suit  and 
other  exertions  of  defendant,  plaintiff  has  been  kept  clear  from  the 
payment  of  said  claim,  and  will  be  kept  clear  hereafter  ;  that  $420 
have  been  paid  to  Allen — part  by  one  of  said  garnishees,  and  part 
by  McCandlis — in  consideration  of  time  given  by  a  continuance  of 
said  suit. 

4.  Defendant  denies  his  liability  for  attorney  fees. 

Reply  to  first  answer  :    That  said  note  to  Knapp  was  for  a  part- 
nership debt  of  McCandlis  *&  Magruder,  and  was  the  only       g-. 
note  of  said  McCandlis  &  Magruder  outstanding  at  the  time 
of  the  execution  of  said  bond,  in  which  said  Knapp  was  payee,  and 
is  the  claim  of  said  Knapp  mentioned  in  said  bond. 

General  demurrer  to  second  and  third  answer. 

Mays  demurrer  to  plaintiff's  reply. 

Allen  is  in  default. 

J.  H.  &  H.  C.  Godman,  for  plaintiff. 

The  bond  is  not  only  for  indenmity,  but  it  is  an  agreement  to 
pa3^  Its  condition  was  broken  when  any  debt  remained  unpaid  a 
3'ear  from  its  date.  The  plaintiff  can  maintain  his  action  without 
first  making  payment,  and  without  demand  or  notice  to  obligors. 
Crofort  V.  Moore,  4  Vermont  209 ;  Sedgwick  on  Dam.  305 ;  Ram- 
sey v.  Gervais,  2  Bay.  145 ;  Negus'  case,  7  Wend  499;  Rockfeller 
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V.  Donnelly.  8  Cow.,  639 ;  Port  v.  Jackson,  17  Johns  239 ;  Wilson 
V.  Stilwell,  Ohio  Supreme  Court,  Dec.  1859 ;  Weekly  Law  Gaz.  Oct. 
8,  1859,  p.  293 ;  Thomas  v.  Allen,  1  Hill  146;  Mann  v.  Eckford,  16 
Wend  602  ;  Williams  v.  Springs,  7  Iredell  384,  U.  S.  Dig.  291,  sec.  9 ; 
Stewart  v.  Clark,  11  Mete.  384;  Gilbert  v.  Wiman,  1  Comst.  550; 
Lathrop  v.  Atwood.  21  Conn.  117. 

The  action  lies,  though  the  creditors  do  not  desire  payment. 
11  Mete  384 ;  21  Comst.  117.  The  guaranty  should  be  strongly 
construed  against  the  guarantor.  2  Smith's  Lead-Cases  128,  137. 
Burge  on  Suretyship  43. 

The  words  ,  "the  claim  of  Orson  Knapp,*'  may  be  identified  by 
parol.  Besides,  it  is  a  firm  debt,  and  may  be  so  proved.  2  Phil. 
Ev.  &  Notes  (Edit,  of  1869),  Note  516.  p.  747,  717,  708,  743,  636, 
644,  Note  487 ;  19  Johns  R.  313  ;  6  Wheat,  326  (4  Pet.  Cond.  666); 
4  Hill  129  :  20  O.  147,  93,  97;  2  Phil.  Ev.  711,  714,  718;  Burge  on 
Suretyship  31 ;  1st  Smith's  Lead-Cases  216  ;  Shortrede  v.  Cheek,  1 
Ad.  &  El.  69;  Fish  v.  Hubbard,  21  Wend  651 ;  13  Pet.  89;  6  Pet. 
Cond.  619;  4  Mete.  80;  3  Gray  72;  15  East.  27  (New  Ed.  Vol.  8, 
p.  139);  Collyer  on  part.,  sections  668,  680,  913. 

Payment  of  part  of  the  debts  indemnified  against,  not  made  by 
surety,  does  \io\.pro  tanio  defeat  plaintitf 's  right  to  recover  or  reduce 
the  recovery  below  the  penalty.  Lewis  v.  Dwight,  10  Conn.  95 ; 
Gadsden  v.  Gasque,  2  Strobh.  329 ;  9  U.  S.  Dig.  119,  Sec.  8. 

C.  W.  B.  Allison,  for  defendant  Mays. 

The  note  to  Knapp  is  not  covered  by  the  bond — it  is  not  in 
in  legal  effect  a  firm  debt,  and  cannot  be  identified  by  parol  as  the 
claim  of  Knapp.  1  Pars,  on  Cont.  496;  Russell  v.  Perkins,  1 
Mason  368 ;  2  U.  S.  Dig.  474,  section  23  ;  Williams  v.  Hall,  1  O  S. 
190 ;  Myers  v.  Parker.  6  O.  S.  604  McGovney  v.  State,  20  O.  93 ; 
Grant  v.  Naylor,  4  Cranch  224;  Bank  of  Washington  v.  Barrington, 
2  Pa.  27;  3  U.  S.  Dig.  496,  section  129;  2  IT.  S.  Dig.  475.  section 
36;  Cremer  v.  Higginson,  1  Mason  323;  Chitty  on  bills,  55,  note  c, 
205  ;  Wilcox  V.  Kellog,  11  O.  394. 

Plaintiff  cannot  recover  as  to  Allen's  claim,  because  he  has  not 
paid  it.     2  Parsons  463. 

"The  claim  ot  Orson  Knapp,"  as  the  expression  is  used  in  the 
bond  can  only  mean  a  claim  in  legal  effect  and  form,  against  the 
firm  of  McCandlis  &  Magruder,  as  to  recovery  of  expenses.  2  Par- 
sons 462,  and  note  v,  and  index  '^Expenses"  and  **Counsel  Fees." 

The  bond  cannot  be  reformed  as  against  guarantor :  Meyers  v. 
Parker,  6  O.  S.  604.     But  see  56  O.  L.  40,  act  of  March  10,  1859. 

Notice  should  have  been  given  to  Mays,  within  a  reasonable 
time  after  the  expiration  of  the  year,  as  to  facts  of  debts  unpaid, 
and  amount  of  liability.  Bank  St.  Clairsville  v.  Beele,  6  O.  497 ; 
Green  v.  Dodge.  2  O.  498 ;  1  Pars,  on  Cont.  514 ;  Thomas  v.  Davis. 
14  Pick.  354;  Talbot  v.  Gray,  18  Pick.  634;  Bathford  v.  Shaw,  4 
O.  S.  2u:i ;  Wolf  v.  Brown,  5  O.  S.  304;  Douglas  v.  Reynolds,  7  Pet. 
113  ;  10  Curtis  416. 
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Partial    payments    having  been   made,    they  are  to  be  ap-     '^^ 
plied  by  deducting  them  *lrom  the  penalty  of  the  bond.     No 
interest  recoverable  until  after  suit  brought.     McGill  v.  Bank  U.  S., 
12  Wheat.,  512  ;  Lewis  v.  Dwight,  10  Conn.  R.,  96. 

Lawrence,  J. 

This  petition  contains  but  one  count,  and  as  it  assigns  two 
breaches,  it  would  have  been  demurrable  at  common  law  for  dupli- 
city. 1  Chit.  PI.  386;  Taft  v.  Brewster,  9  Johns.  R..  834;  Gould 
PI.  Ch.  4,  section  100  ;  1  Wend.  R.  207  ;  Byers  v.  Rivers,  5  Weekly 
Law  Gaz.  37,  April  21,  1860  ;  Van  Sant.  PI.  238.  The  several 
breaches  should  have  constituted  separate  counts,  one  at  law,  the 
•  other  in  equity.  State  v.  Caffe,  6  O.,  150.  But  duplicity  is  not 
now  a  cause  of  demurrer,  Code,  section  87,  but  is  of  a  motion  to 
reform,  sections  137,  118  ;  Nash.  PI.  55,  60.  But  in  New  York  it  is 
held  that  demurrer  will  lie.  Where  a  petition  blends  in  one  count 
causes  which  should  have  been  separately  stated  and  numbered,  or 
in  one  count  states  two  reasons  either  of  which  would  give  a  right 
of  recovery,  it  seems  that  a  demurrer  will  lie  to  part  of  a  count, 
thus  divisible,  and  an  answer  to  the  residue.  Van  Sanf,  PI.  655  ; 
Dowsland  v.  Thompson,  2  Bl.  R.  910;  Ogdensburg  Bank  v.  Paige, 
2  Code  Rep.  75;  Voorhies  Code,  section  146,  [123,]  d\  Ohio  Code, 
86;  Powdick  v.  Lyon.  11  East,  565;  Chit.  PI.  470,  Ch.  7,  lb.  665; 
Douglass  V.  Saterlee,  11  Johns.  R.  22;  Lang  v.  Lewis,  1  Rand.  R. 
277.  But  the  proper  practice  is  to  require  each  cause  of  action  to 
be  separately  stated,  so  that  the  demurrer  and  answer  may  be  to 
either  separately,  as  to  first  breach — note  to  Knapp  not  paid. 

In  this  case,  therefore,  the  question  intended  to  be  made  by  the 
first  answer,  the  reply  thereto,  and  the  demurrer  to  the  reply, 
would  all  have  been  directly  made  by  a  demurrer  to  that  part  of  the 
petition  which  seeks  to  recover,  because  plaintiff  paid  the  note  ex- 
ecuted to  Knapp.  These  pleadii^s  all  refer  to  that  note.  The  pe- 
tition assigns  two  reasons  for  a  right  of  recovery  as  to  that : 

First — That  in  fact  and  legal  effect,  if  not  in  form,  it  is  a  firm 
liability  of  McCandlis  &  Magruder,  and  so  covered  by  the  bond  of 
indemnity. 

Second — That  if  not  so.  it  is  covered  by  that  clause  of  the  bond 
which  relates  to  ''the  claim  of  Orson  Knapp,"  and  that  it  may  be 
identified  by  averment  to  admit  parol  prooL 

These  should,  properly,  have  been  separately  stated  and  num- 
bered as  different  counts.  Byers  v.  Riveis,6  Weekly  Law  Gaz  37, 
ante,  page  231 ;  2  Code  Rep.  75,  case  ante. 

But  whether  so  stated  or  not,  the  defendant,  to  avail  himself  of 
the  defence  apparent  upon  his  first  answer,  should  have  demurred 
to  that  part  of  the  petition  which  asserts  the  first  ground  of  re- 
covery, and  taken  issue  as  he  has  done,  or  attempted  to  do,  as  to 
the  second.  The  cases  cited  show  that  although  these  divisible  parts 
of  the  petition  are  not  formally  distinguished  by  the  successive 
pleadings,  yet  they  must  be  so  treated  for  all  purposes  of  the   case. 


18    W.  L.  O. 

Digitized  by 


Google 


274  OHIO  DECISIONS. 


Vol.  V.  Logan  Common  Pleas  Court. 

For  in  this  case  the  four  several  answers  only  reach  parts  of  the 
petition,  and  there  is  nothing  in  the  first  answer  which  reaches  the 
Jirst  ground  upon  which  plaintifi  seeks  to  recover  for  his  payment 
of  the  note  to  Knapp.  The  fact  of  the  signature  by  the  individual 
names  to  the  note  appears  in  the  petition,  so  that  the  first  answer 
only  attempts  a  denial,  going  to  the  second  ground  of  recover>' — ^a 
denial  of  fact — that  it  is  the  note  intended  by  the  bond.  This  does 
not  even  present  Xh^  legal  question  whether  if  so  intended  it  can  be 
averred  and  proved  by  parol  as  against  Mays  the  surety,  nor  whether 
he  as  a  legal  proposition  can  insist  that  nothing  can  be  proved  as 
'*the  claim  of  Orson  Knapp,"  except  a  debt  in  form  and  legal  eflfect 
against  Xh^Jirm  of  McCandlis  &  Magruder. 

As  this  answer  tenders  only  one  issue  of  fact  for  a  jurj^  no 
reply  was  necessary  or  proper. 

It  would  seem  also  that  the  form  of  denial  in  this  answer  is  in- 
sufficient. The  New  York  Code,  section  149,  [128]  admits  of  an 
lfi2  *^"swer  denying  **any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief."  The  Ohio  Code,  section  92,  as  to 
answer,  is  a  copy  of  the  New  York,  section  149,  omitting  the  clause 
quoted.  The  Ohio  Code,  by  omitting  that  clause,  evidently  de- 
signed to  dispense  with  answers  without  any  knowledge  of  the  sub- 
ject, probably  because  the  facts  can  generally  be  ascertained.  Bitt 
the  objection  could  only  be  taken  by  motion,  and  none  is  made. 
And  see  Smith  v.  WoodruflF,  1  Handy  276.  Such  answer,  if  not 
argumentative,  avoids  the  object  manifest  from  the  provisions  of 
the  Code,  that  parties  should  ascertain  the  facts. 

It  would  seem,  also,  that  with  the  issue  of  fact  made  by  the 
first  answer,  the  pleadings  on  that  part  of  the  case  must  cease. 
Code,  sections  260,  261. 

If  that  is  so  then  the  result  is  that  as  to  the  yfr^/ ground  upon 
which  the  plaintiff  seeks  to  recover  tor  the  note  to  Knapp,  defend- 
ant is  in  default ;  and  as  to  the  w^cond ;  there  is  an  issue  of  fact 
which,  when  on  trial  to  a  jury,  will,  upon  the  prodtiction  of  the 
evidence,  raise  the  questions  argued. 

Perhaps  those  questions  may  arise  on  the  demurrer  to  reply,  by 
allowing  it  to  reach  the  petition,  since  the  general  rule  is  that  a 
demurrer  reaches  that  pleading  in  which  is  found  \}ci^  first  substan- 
tial fault.     Gould  PL  Ch.  9,  sections  36,  40;Steph.  on  PI.  144. 

The  parties  can  amend  so  as  to  make  the  questions  argued, 
and  I  will  therefore  decide  them. 

I.  Can  the  plaintiff  recover  upon  his  first  ground,  that  the 
note  to  Knapp  is  difirm  liability  of  McCandlis  &  Magruder? 

The  note  is  prima  facie  evidence  that  its  makers  are  iiabie,  not 
as  a  firm,  Collyer  on  Parts.,  seci ion  492,  414,  473;  4  Burg.  28. 
Upon  this  alone  the  plaintiff  could  not  recover.  But  the  petitioner 
avers  that  it  was  given  for  a  firm  liability,  and  the  an.swer  admits 
this,  and  does  not  aver  that  the  note  was  taken  as  payment 
thereof.  If  under  seal,  or  intended  as  payment,  the  firm  liability 
would  be  extinguished,  and  the  plaintiff  could  not  recover,  because 
it  would  not  then  be  a  firm  debt.     But  the  note  is  not  the  debt,  it  is 
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only  evidence  of  it.  And  when  it  is  shown  that  it  was  given  for 
a  firm  liability,  the  presumption  is,  tliat  the  partnership  indebted- 
ness was  not  intended  to  be  paid  thereby,  and  the  onus  probandi 
is  upon  parties  adversely  interested  to  overthrow  this  by  clear 
proof.  The  holder  of  the  note  is  entitled  to  his  equitable  lien 
for  its  payment  on  the  firm  assets,  and  formerly,  it  would  have 
been  provable  under  a  commi$<sion  of  bankruptcy.  The  liability 
of  the  guarantor  is  «sx:illary  to,  and  coextensive  with  that  of  the 
principal  debtor.  No  notice  of  non-payment  to  the  guarantor  is 
necessary  before  suit  brought.  For  this  cause  of  action,  and  upon 
this  ground,  the  plaintiff,  therefore,  can  recover.  These  views  are 
sustained  by  authority. 

Note  not  payment.  McNaughlen  v.  Partridge  11  O.  232 ;  Ful- 
lerton  v.  Sturges,  4  O.  S.,  535  ;  Merrick  v.  Boury.  4  O.  S.,  60 ;  Pur- 
vianoe  v.  Sutherland,  2  0.  S..  478;  2  Aur.  L.  Cases  179;  15  J.  R. 
475;  7  T.  R.  64;  2  E.  C.  L.  R.  152;  5  T.  R.  513;  20  O.  532; 
CoUyer  on  Part.  Book  8,  Ch.  2,  sec.  2,  sections  473.  492  ;  Tyson  v. 
Pollock,  1  Pa.  376 ;  2  Parsons  on  Cont.  136,  196 ;  1  Parsons  on 
Cont.  Book  1.  Ch.  11,  p.  150 ;  8  C.  &  P.  345,  8  S.  &  R.  108.  Note 
provable  under  commission  of  bankruptcy  against  firm,  unless  in- 
tended to  release  firm  liability. 

Ex  parte  Brawn,  1  Atk.  225  ;  Ex  parte  Bouioertis,  8  Ves.  542  ; 
Collyer  on  Part,  section  481,  etc ;  Denton  v.  Rodie,  8  Camp.  493 ; 
Ex  parte  Boliths  Buck  109 ;  S.  C.  Bk.  v.  Case,  8  Bam.  and  Cres.  427. 

Collyer  on  Part.,  Book  4.  Ch.,  2,  sec.  3,  section  920  n  (4th  Am. 
Perkins  Ed). 

As  to  creditors  of  firm;  2  Story  Eq,  sections  1253,  1226, 33  ; 
Wilcox  v.KeUog,  11  O.  899 ;  Belknap  v.  Cram,  11  O.  411 ;  lb.  223; 
1  Parsons  on  Cont.  150  n. 

As  to  notice.  Bashford  v.  Shaw,  4  O.  S.,  263  ;  Wolf  v.  Brown, 
5  O.  S.,  304 ;  Mann  v.  Eckford,  lb  Wend.  508. 

*It  is  not  averred  in  the  answer  that  any  delay  has  lost  to  .^^ 
Mays  any  remedy  against  McCandlis. 

II.  This  view  renders  it  unnecessary  to  decide  whether  the 
bond  by  its  terms  is  restricted  to  a  claim  in  favor  of  Knapp,  which  is 
in  form  and  effect  a  firm  debt.  But  it  would  seem  that  **  the  claim 
of  Orson  Knapp,*'  could  only  be  proved  when  it  is  a  firm  debt  to 
him,  for  the  condition  is>  **ifthe  said  McCandlis  shall  punctually 
pay  all  the  debts  of  said  firm  as  aforesaid.'*  If  the  claim  of  Knapp 
had  been  in  fact  not  a  firm  debt,  the  bond  would  not  hav6  covered 
it,  nor  could  it  have  been  aided  by  parol  proof.  And  it  cbuld  not, 
perhaps,  be  reformed  in  equity.  Myers  v.  Parker,  6  O.  S.,  504; 
Davenport  v.  Sovil,  6  O.  S.,  459. 

But  this  clause  in  the  bond — "the  claim  of  Orson  Knapp" — 
recognizes  the  note  as  a  firm  debt,  as  it  is,  and  the  note  may  be 
identified  by  averment  and  parol.  The  authorities  cited  authorize 
this.  Shortrede  v.  Cheek,  I  Ad.  &  El.,  59 ;  1  Smith's  L.  Cases.  216; 
Fish  V.  Hulbard,  21  Wend.,  651 ;  13  Pet.,  89  ;  4  Mete,  80 ;  3  Gray, 
';2Burge,  31«. 
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III.    The  Allen  Claim— Second  Answer. 

The  petition  avers  that  there  is  a  debt  to  Allen  covered  by  the 
bond  of  idemnity.     The  second  answer  makes  two  defenses. 

1st.     That  plaintiff  has  not  paid  it,  nor  has  he  been  sued. 

2d.  That  suit  is  pending  in  Iowa  against  McCandlis.  The 
first  defense  would  have  arisen  on  demurrrer  to  that  part  of  the 
petition  relating  to  the  Allen  claim,  but  the  demurrer  to  the  answer 
makes  the  whole  question. 

Is  plaintiff  denied  a  remedy  because  he  has  not  paid  the  debt 
to  Allen  ? 

There  are  three  grounds  upon  which  the  plaintiff  can  recover. 

1.  The  bond  in  this  case  contains  a  covenant  that  McCandlis 
will  pay  the  firm  debts.  It  is  a  rule  of  law  that,  '*  where  a  bond  is 
given  intended  as  a  bond  of  idemnitw  but  containing  a  covenant  that 
the  obligor  will  pay  certain  debts  for  the  payment  of  which  the 
obligee  is  liable,  and  the  obligor  fails  to  perform  an  action  lies  for 
the  breach,  and  the  obligee  is  entitled  to  recover  the  sums  agreed 
to  be  paid,  although  it  is  not  shown  that  he  has  been  damnified,  un- 
less from  the  whole  instrument  it  manifestly  appears  that  its  sole 
object  was  a  covenant  of  idemnity. 

Negas  case,  7  Wend.,  499;  Port  v.  Jackson,  17  J.  R.,  245; 
Thomas  v.  Allen.  1  Hill,  145. 

The  surety  is  liable,  though  the  covenant  to  pay  is  only  by  the 
principal.     Mann  v.  Eckfofd,  15  Wend.,  508. 

In  21  Conn.,  124,  the  court  say,  "  If  the  covenant  *  *  * 
be  to  perform  some  act  for  the  plaintiff's  benefit,  as  well  as  to  in- 
demnify *  *  *  the  neglect  to  perform  the  act  *  *  *  ^ill 
give  an  immediate  right  of  action." 

Burge  in  his  work  on  suretyship,  Book  8,  Ch.  1,  p.  322,  says, 
** The  surety  is  equally  liable  with  the  principal  debtor;**  2  O.  S., 
160 ;  1  Parsons  on  Cont.,  Book  3,  Ch.  8,  section  1,  p.  495 ;  Chit,  on 
Cont.  523  ;  Theobold  66. 

2.  The  plaintiff  is  entitled  to  recover,  not  only  because  of  the 
covenant  to  pay,  but  because  his  liability  is  fixed  and  ascertainable, 
and  the  time  stated  in  the  bond  for  payment  is  passed.  Thus,  in 
Rockfeller  V.  Donnely,  8  Cowden,  623,  639;  it  was  held  that  **a 
bond  to  indemnify  a  town  concerning  a  bastard  child,  given  pursu- 
ant to  the  statute,  is  broken,  and  an  action  maybe  maintained  upon 
it  as  soon  as  the  town  becomes  liable  or  bound  to  maintain  the 
child  ;  and  an  action  may  be  maintained  upon  it  without  actual  dis- 
bursement, advance  or  payment  by  the  town."  The  court  say.  "  it 
is  an  operation  which  avoids  circuity  *  *  *  to  obtain  the 
means  to  satisfy  the  charge." 

In  Lathrop  v.  Atwood,  21  Conn.,  124  the  court  say,  "If  a  con- 
dition *  *  *  be  only  to  indemnity  *  *  *  a  party,  *  * 
*    no  action  can  be  sustained  for  the  liability    *    *    *    to  loss 
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nor  until  actual  damage  capable  oj  appreciation  and  estimate  has  been 
sustained."     *    *    -f 

*In  this  case  the  plaintiff's  damage  is  capable  of  estimate,     .  g^ 

Both  these  forms  or  rights  of  recovery  are  at  law, 

3.  But  the  plaintiff  has  a  remedy  in  equity,  by  making,  as  he 
has  done,  Allen  a  party,  so  that  judgment  may  be  lo  indemnify 
plaintiff  by  paying  the  debt  to  Allen.  This  seems  to  have  been  the 
lorra  of  remedy   in  Wilson  v.  Stilwell,  9  O.  S.,  467. 

Thus,  in  2  Story  Eq.,  section  730,  it  is  said,  '*  A  surety  maV  file 
a  bill  to  compel  the  debtor  on  a  bond  in  which  he  has  joined  to  pay 
the  debt  when  due,  whether  the  surety  has  been  actually  sued  or 
not.  And  upon  a  covenant  to  save,  harmless,  a  bill  may  be  filed  to 
relieve  the  convenantee  under  similar  circumstances.'*  These  prin- 
ciples are  recognized  and  supported  by  a  citation  of  numerous  au- 
thorities in  Burge  on  Suretyship,  Book  4',  Ch.  2,  p.  372. 

The  Ohio  Civil  Code,  sections  500,  502.  was  designed 'to  give 
the  same  remedies  in  favor  of  sureties,  and  it  is  to  be  liberally  con- 
strued, doubtless,  to  include  not  only  sureties  but  indorsers  of  notes, 
and  ever>  case  in  which,  in  equity,  the  liability  of  a  plaintiff  is  or 
should  be  secondary  as  between  parties  severally  liable.  Hale  v. 
Wetmore,  4  O.  S.,  600;  Green  v.  Burnett,  1  Handy  R.,  285. 

In  Van  Kirk  v.  Sherman,  Logan  common  pleas,  June,  1860,  it 
was  held  that  the  plaintiff  (who,  as  payee  of  a  note  made  by  Sher- 
man, indorsed  it  to  Hall,  who  recovered  judgment  against  the 
maker  and  indorser,  and  levied  on  the  lands  of  the  indorser)  could 
not  maintain  an  action  at  law  against  the  maker  of  the  note,  but 
could  proceed  by  petition,  as  in  chancery,  lo  require  indemnity, 
making  Hall  a  party  to  receive  the  money :  and  that  such  action, 
like  a  creditor's  bill,  could  reach  the  money  due  from  debtors  to 
Sherman. 

The  plaintiff,  therefore,  has  the  remedy  in  this  form.  This  is 
not  defeated  by  the  action  in  Iowa  against  McCandlis,  nor  by  the 
fact  that  Allen  does  not  ask  payment. 

Stewart  v.  Clark,  11  Mete  ,  384;  Lathrop  v.  Atwood,  21  Conn., 
117;  2  Story  Eq.,  section  849;  Penny  v.  pay,  8  B.  &  Cress..  11; 
S.  C,  2  Maw.  &  Ry..  181 ;  Toussaint  v.  Martinnant.  2  T.  R.,  100,  c 
71;  Burge  on  S.  378,  and  notes;  5  Rep.  24. 

Thus,  it  is  said  in  Burge,  **  it  is  unreasonable  that  a  surety 
should  be  forever  at  the  mercy  of  the  creditor  in  respect  of  an  en- 
g  igement  which  ought  to  be  performed  by  the  principal."  1  Vern. 
190.  V 

The  facts  of  this  answer  may  constitute  a  reason  why  this  case 
should  be  delayed,  but  cannot  defeat  the  action.* 

III.    The  third  answer  makes  no  defense. 

The  bond  in  this  case  limits  the  liability  of  the  surety,  Mays, 
to  $1,200;  but  McCandlis  covenants  to  pay  all  the  debts  of  the  firm 
of  McCandlis  &  Magruder.  The  meaning  of  the  parties  is  to  be 
gathered  from  the  language  used,  and  that  is  clearly  that  McCandlis 
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should  be  liable  for  all  the  debts,  and  that  Mays  should  be  liable  to 
the  amount  of  $1,200,  no  matter  how  much  might  be  paid  by  Mo 
Cand4is.     The  cases  cited  in  argument  areconcfaisive  on  the  point. 

Interest  is  only  recoverable  fromthe  time  suit  was  cotmBcnoed. 

IV.  The  word  **e«pemies*'  in  the  bond  xxivcrs  such  coDaael 
ieesafidother  chaxjges^  as  may  be  reaaoEBably  and  necessarily  isicuTred 
in  defending  actions  biougfat  agatost  the  Ann— ^nocarisg  levidence 
land  the  Uke'~->where  by  the  procufsment  of  jothers,  the  platntiffis 
subjected  to  them. 

But  the  attorniey  fee  iu  this  case  is  voluntarily  incurred,  and, 
though  proper,  is  not  necessarily  indispensable. 

It  may  be  that  the  plaintiflF  would  have  been  relieved  without 
suit.     This  is  the  meaning  of  the  authorities  cited. 

It  is  not  shown  how,  why  or  what  expenses  were  incurred  in 
paying  the  note  to  Frazer,  and  if  so  shown  they  would  probably  be 
of  the  cjass  denominated  **extraordinarj',"  and  not  allowable  within 
the  authorities. 

This  part  of  the  petition  should  have  been  objected  to  by  de- 
murrer, not  by  answer. 
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The  following  ca^es  are  taken  from  the  L<tw  and  Bank  Bulletin,  a  daily 
paper  published  at  Cincinnati,  0 ,  1857-59,  by  W.  W.  Warden.  Matter  from, 
the  daily  was  taken  to  make  up  a  weekly,  and  af\er  one  volume,  called  the 
Weekly  Law  and  Bank  Bulletin  was  completed,  the  Weekly  Law  Gazette  was 
commenced,  the  first  volume  of  which  was  numbered  volume  2.  In  the  fol- 
lowing will  be  found  the  cases  contained  in  the  daily  and  weekly  editions  of 
the  Law  and  Bank  Bulletin  not  found  in  the  Weekly  Law  Gazette. 

These  cases  are  reprinted  here  fur  the  first  time,  and  never  have  been  in- 
cluded in  Mny  digest. 

[Superior  Court  of  Cincinnati,  Special  Term,  June,  1867.] 

John  Elstnkr  v.  Cincinnati  Equitable  Insurance  Co. 

For  opinion  in  this  case,  see  1  Disney,  412. 


[Superior  Court  of  Cincinnati,  Special  Term,  Jnne,  1857.] 

Adolphus  C.  Schakffer  v.  Peter  McQueen. 
For  opinion  in  this  case,  see  1  Disney,  458. 
This  case  was  cited  in  Hamet  v.  Letcher,  37  O,  S.,  366,  368. 


[Superior  Court  of  Cincinnati,  Special  Term,  November,  1865.] 
Ex  PARTE  LOCKHART, 
For  opinion  in  this  case,  see  1  Disney,  105. 


[Superior  Court  of  Cincinnati,  Special  Term,  March,  1856.] 

R.  M.  MooRE  ET  AL  V.  D.  A.  Powell, 

For  opinion  in  this  case,  see  1  Disney,  144. 
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MARINE  INSURANCE— CONSIGNOR  AND  CONSIGNEE. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

•Cincinnati  Insurance  Co  v.  Rieman  &  Sons. 

1.  An  insurance  '*for  whom  it  may  concern."  does  not  include  every  person 

who  has  an  interest,  but  only  those  in  contemplation.  But  when  the  de- 
scription of  the  party  insured  indicated  that  the  agent  has  taken  the  pol- 
icy for  the  benefit  of  other  persons  specially  named,  the  interest  of  those 
thus  described  is  alone  covered.  No  other  person  can  have  au  interest  or 
sustain  an  action. 

2.  Where  R.,  obtained  insurance  on  property  on  account,  of  S.  &  K. — loss,   if 

any,  payable  to  R.  &  Co., — and  a  loss  happened  and  payment  was  made  to 
R.  &  Co.,  who  accounted  with  S.  &  K.,  the  insurance  company  cannot 
after  such  settlement,  on  account  of  Iraud  in  S.  &  K.,  with  which  R.  & 
Co.,  are  not  connected,  recover  back  the  payment  The  actions  for  money 
had  and  received  will  not  be  against  a  person  who  had  received  a  just 
debt  without  fraud. 

Gholson,  J. 

This  case  has  been  presented  upon  demurrer  to  the  answer. 
To  understand  the  question  presented  here  I  have  examined  the 
petition  and  answer,  and  particularly  the  policy  of  insurance,  re- 
ferred to  both  in  the  petition  and  in  the  answer.- 

Under  the  general  allegations  contained  in  the  answer,  facts 
might  be  shown  which  would  tindottbtedly  constitute  a  defense  to 
the  action.  The  only  question  which  can  be  presented,  is,  whether 
those  general  allegations  are  not  so  restricted  and  qualified  by  the  par- 
ticular facts,  set  forth  as  to  show  that  there  is,  taking  the  whole  answer 
together,  really  no  defense  which  the  defendant  could  be  permitted 
to  make  available.  It  is  stated  and  repeated  in  general  terms  that 
the  defendants  acted  in  the  transaction  as  the  agents  of  Smith  & 
Kissane,  but  if,  under  the  special  circumstances,  they  could  not  in 
point  of  law  be  regarded  as  agents,  the  general  allegations  may  be 
rejected. 

If  the  plaintiffs  have,  as  they  allege,  in  their  petition,  ignorant- 
ly,  and  under  a  mistake  as  to  the  facts,  paid  money,  they  are,  in  jus- 
tice entitled  to  recover  it  back  from  some  of  the  parties  in  the 
transaction.  I  am  inclined  to  think,  that  the  true  test  is  the  one 
proposed  by  the  counsel  for  the  plaintiffs.  Between  which  of  the 
parties  and  the  plaintiffs  was  the  contract  made,  out  of  which  the 
obligation  to  pay  the  money  arose. 

There  appears  a  strong  weight  of  authority  in  support  of  the 
position  claimed  for  the  plaintiffs  that  a  consignee,  or  commission 
merchant  has  such  interest  in  goods  entrusted  to  his  care,  as  will 
entitle  him  to  effect  an  insurance  upon  them  in  his  own  name.  In 
such  a  case  he  would  be  entitled  to  recover  to  the  extent  of  the 
value  of  the  property,  and  to  hold  the  amount  recovered  to  the  ex- 
tent of  any  lien  or  claim  for  his  own  use,  and,  as  to  any  surplus,  for 
the  use  and  benefit  of  his  principal.  Waters  v.Monarch,  Life  &  Fire 
Insurance  Co.,  34  Eng.  Law  and  E.,  116,  121 ,  Goodall  v.  N.  E. 
Ins.  Co.,  5  Foster,  186  Story  on  Agenc)',  section  11,  etc. 

*Thi8  case  was  affirmed  by  the  superior  court  of  Cincinnati  in  general 
term.     See  opinion,  1.  Disney,  396. 


Digitized  by 


Google 


LAW  AND  BANK  BULLETIN.  281 

Insurance  Co.  v.  Rieman  8c  Sons. 

.  But  did  Rieman  &  Sons,  in  fact,  insure  with  the  plaintiffs  any  goods 
in  their  own  name,  and  as  their  own  goods?  I  am  of  opinion,  upon 
the  statements  contained  in  the  pleadings,  and  on  examining  the 
policy,  that  they  did  not.  On  the  contrary,  it  appears  to  me,  that 
the  parties  really  insured,  were  Smith  &  Kissane — that  the  goods 
of  Smith  &  Kissane,  alone,  were  covered  by  the  policy.  The  policy 
is  a  general  cargo  policy — it  purports  to  insure  J.  H.  Rieman,  (not 
Rieman  &  Sons),  for  account  of  w^hom  it  may  concern,  in  such 
amounts,  and  for  such  property  as  may  be  endorsed ;  and  the  en- 
dorsement, when  made,  is  for  account  of  Smith  &  Kissane  ;  they  be- 
ing the  consignors  and  Rieman  &  Sons  the  consignees  of  the  prop- 
erty. Had  nothing  more  apjteared  it  is  diflBcult  to  conceive  how 
there  could  have  been  a  recovery  without  showing  an  interest  in 
Smith  &  Kissane,  at  the  time  of  the  commencement  of  the  risk,  and 
at  the  time  of  the  loss. 

The  endorsement,  however,  proceeds  to  state  "loss  if  any  pay- 
able to  H.  Rieman  &  Sons."  There  is  nothing  in  these  words 
which  would  preclude  proof  on  the  part  of  the  defendants,  that  they 
acted  in  the  transaction  as  the  agents  of  Smith  &  Kissane.  There  is 
a  clear  and  direct  authority  to  this  point;  Farrow  v.  Commonwealth 
Ins.  Co.,  18  Pickeiing.  53-5.  It  is  there  said  :  "There  are  obvious 
reasons  for  the  introduction  in  question;  the  in.^^urance  brokers 
might  desire  to  have  the  loss  paid  to  them  to  indemnify  them  of 
any  advances  for  premiums,  or  otherwise,  which  they  nright  have 
against  the  owners ;  and  the  insurance  company  might  desire  to 
have  the  clause  to  enable  them  to  set  off  any  claim  which  they 
might  have  against  the  insurance  brokers.  And  it  would  authorize 
them  to  pay  the  lobS  to  the  brokers  without  any  power  of  attorney 
from  the  owners.'*  It  appears  to  me,  that  this  clause,  so  far  trora 
.showing,  that  the  contract  of  insurance  was  made  with  Rieman  & 
Sons  in  the  character  of  consignees,  and  insuring  their  interest  in 
the  property,  absolutely  excludes  any  such  inference.  For  if  it  were 
so,  the  introduction  of  the  clause  was  unmeaning  and  useless.  But  the 
contract  of  insurance  being  with  Smith  &  Kissane,  and  to  indemnify 
them  against  the  loss  of  their  propeity ,  the  object  of  the  introduction 
of  the  clause  is  quite  obvious.  It  was  to  secure  to  Rieman  &  Sons, 
out  of  money  coming  to  Smith  &  Kissane,  under  the  contract  of  in- 
surance, the  repayment  of  their  advances,  the  intent  being  that  they 
should  hold  the  balance  of  the  money  for  the  benefit  of  Smith  & 
Kissane. 

Under  this  view  of  the  case  as  to  so  mticli  of  the  money  as 
Rieman  &  Sons  had  no  right  to  retain,  they  \v^re  clearly  the  agents 
of  Smith  &  Kissane,  and  the  payment  over  to  their  principals  be- 
fore any  notice  of  the  fraud,  or  mistake,  must  protect  them  from  the 
action  of  the  plaintiff. 

It  is  confidently  claimed  on  the  part  of  the  plaintiffs  that  the 
money  retained  by  Rieman  &  Sons,  in  repayment  of  the  advances 
made  to  Smith  &  Kissane,  stands  on  a  different  ground ;  that  being 
merely  credited,  or  passed  to  account,  it  i§  still  in  the  hands  of  Rie- 
man &  Sons,  subject  to  the  claim  of  the  plaintiffs. 
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Assuming  that  Rieman  &  Sons  received  the  whole  amount  of 
the  money,  as  agents  of  Smith  &  Kissane,  if  what  subsequently 
passed  between  them  amounted  to  a  settlement,  it  must  be  considered 
as  having  the  same  effect  as  it  Rieman  &  Sous  had  paid  over  the 
whole  amount,  and  then  Smith  &  Kissane  had  out  of  the  money 
paid  the  amount  due  to  Rieman  &  Sous.  That  there  might  be  such 
an  appropriation  or  payment,  by  means  of  a  settlement,  and  that  it 
would  protect  the  agent  from  any  claim  for  money  he  might  retain 
or  be  allowed,  cannot,  I  think,  be  doubted.  Whether  in  a  particu- 
lar case  there  was  such  a  settlemen* ,  or  a  mere  passing  to  the  credit 
or  account  of  the  principal,  the  money  received  is  rather  a  question 
of  fact  than  of  law.  Under  the  statenients  contained  in  the  auswer 
in  this  case,  a  settlement  having  the  effect  indicated  maybe  shown. 
•  There  is  another  point  ot  view  in  which  the  case  may  be  cJon* 
sidered.  The  contract  of  insurance  being  between  the  plaintiffs  and 
Smith  &  Kissane,  the  amount  to  which  the  latter  will  be  entitled  in 
•case  of  a  lass  is  to  be  paid  to  Rieman  and  Sons,  and  this  the  plain- 
tiff's agreed  to  do,  and,  in  fact,  have  dope.  The  plaintiffs  then 
agreed  to  p^y.  and  did  pay,  first,  a  debt  due  from  Smith  &  Kissane 
to  Rieman  &  Sons,  and  second,  by  a  sum  of  money  to  be  received 
by  Rieman  &  Sons,  tor  the  use  of  Smith  &  Kissane.  Now,  there 
was  no  need  of  any  settlement  between  Smith  &  Kissane  and  Rie- 
man &  Sons,  to  entitle  the  latter  to  appropriate  the  money  to  the  pay- 
ment of  their  claim.  The  authority  to  do  so  is  contained  in  the 
words  inserted  in  the  policy.  Plaintiffs,  then,  having,  at  the  re- 
quest and  by  the  authority  of  Smith  &  Kissane,  paid  a  debt  justly 
due  from  Smith  &  Kissane  to  Rieman  &  Sons  can  the  plaintiffs 
afterward,  on  the  allegation  of  a  fraud  practiced  upon  them  by  Smith 
-&  Kissane,  recover  the  amount  thus  paid  from  Rieman  &  Sons  ? 
It  appears  to  me  that  they  cannot ;  that  it  is  the  same  in  legal  effect 
as  it  the  payment  had  been  made  directly  to  Smith  &  Kissane,  and 
the  right  of  action  is  only  against  them. 

A  man,  under  the  influence  of  fraud  or  mistake,  is  induced  to 
pay,  and  does  intentionally  pay  a  debt  justly  due  from  the  part}*^ 
with  whom  he  deals  to  a  third  person,  I  can  see  no  reason  why  a 
third  per:»on,  having  in  no  way  participated  in  the  fraud,  may  not 
fairly  and  justly  retain  the  money.*  It  has  been  said  that  ''  no  case 
can  be  shown  where  an  action  for  money  had  and  received  has  been 
supported  against  a  person,  who  has  received  a  just  debt  without 
fraud."  Bogart  v.  Nevins,  6,  Serg.  &  Rawle,  361,  368.  If  the  con- 
tract in  this  case  is  to  be  regarded  as  a  contract  between  plaintiffs 
and  Smith  &  Kissane.  and  as  one  of  the  terms  of  that  contract 
or  under  an  authority  contained  in  it,  the  plainiifls  paid  a  debt 
justly  due  from  Smith  &  Kissane  to  Rieman  &  Sons,  the  fraud  of 
Smith  &  Kissane,  or  the  mistake  of  the  plaintiffs  an  to  the  facts, 
would  not  affect  the  right  of  Rieman  &  Sons  to  retain  the  money 
receive  I  in  discharge  ot  the  debt.  It  must  be  considered,  in  legal 
effect,  the  same  thing  as  if  the  money  had  been  paid  by  Smith  &  Kis- 
sane, and  as  has  been  said,  against  them  would  be  the  remedy  of 
the  plaintiffs. 
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The  only  doubt  that  could  arise  would  be  whether  the  clause 
"lo<%s,  if  any,  payable  to  Riemati  &  Sons/'  does  not  constitute  a  con- , 
tract  between  the  plaintiffs  and  Rieman  &  Sous,  so  as  to  brin^  the 
claimant  within  the  ordinary  rule,  as  to  money  paid  by  one  party  to 
another,  under  a  mistake  as  to  facts.  The  import  ot  these  words 
does  not  appear  to  have  been  clearly  defined.  There  are  authorities 
which  appear  to  show  that  they  would,  in  some  sense,  make  Rieman 
&  Sous  parties  to  the  contract.  But,  it  appears  to  me,  that  they 
rather  show  a  trust  as  to  the  money  becoming  due  under  the  con- 
tract, than  a-  contract.  No  action  on  the  contract  ^f  insurance 
could,  I  think,  be  brought  in  the  name  of  Rieman  &  Sons,  to  re- 
cover for  loss.  But  if,  in  any  form  the  plaintifts  were  to  admit  that 
money  was  due  on  account  of  the  loss,  as  they  would  by  making  a 
payment  directly  to  Smith  &  Kissane,  in  disregard  of  the  right  of 
Rieman  &  Sjns,  then  the  latter,  to  the  extent  of  their  right  or  in- 
terest, would  have  a  claim  to  charge  the  plaintiff. 

It  is  unnecessary,  however,  to  pursue  this  inquiry,  as  the  ac- 
tion of  the  plaintiffs  is  brought  upon  an  entirely  different  view  of 
the  contract  between  the  parties.  The  action*  is  brought  upon  the 
idea  that  the  contract  of  insurance  itself  was  made  between  the 
plaintiffs  and  Rieman  &  Sons,  as  consignees  of  the  property  insured. 
It  is  to  this  view  that  the  answer  of  the  defendants  is  directed,  and 
I  think  the  facts  stated  in  it  are  a  sufficient  answer  to  the  petition, 
and  the  demurrer  will,  therefore,  be  overruled. 

Henry  Slanberry  and  Jones  &  Ware,  for  plaintiff. 

Taft,  Key  and  Perry,  for  defendants. 


[Superior  Court  of  Cincinnati,  Special  Term,  January,  1857.] 

MuRDOCK  V.  Reed  et  al. 

For  opinion  in  this  case,  see  1  Disney,  274. 


[Superior  Court  of  Cincinnati,  Special  Term,  June,  1857.] 

James  A.  Bean  v.  James  L.  Adams  et  at.. 

For  opinion  in  this  case,  see  1  Disnev,  388. 
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DIVORCE. 

[Clinton  Common  Pleas  Court] 

Hare  v.  Hare. 

Where  a  husband  files  a  petition  for  divorce  against  his  wife,  alleging  that  he 
was  a  resident  of  the  county,  when  in  fact  he  was  not,  and  that  his  wife 
had  grossly  deserted  his  bed  and  board  for  three  years.  Notice  of  the 
pendency  of  the  suit  being  given  by  publication,  bat  no  summons  or  copy 
of  the  petition  was  ever  served  the  wife,  or  proof  made  that  her  residence 
was  unknown,  as  the  statute  requires,  and  she  had  no  notice,  actual  or  con  > 
structive,  of  the  proceeding  for  divorce  until  after  it  was  granted  :  Held^ 
that  such  decree  of  divorce  will  be  set  aside  on  the  ground  of  fraud  of  the 
husband  in  obtaining  it,  and  because  the  court  granting  it  had  no  juris- 
diction. 

White,  J. 

At  the  present  term  of  the  Clinton  county  common  pleas, 
Judge  White  decided  .a  question  in  reference  to  the  law  of  divorce, 
which  we  understand  has  never  before  been  passed  upon  in  Ohio. 
The  facts  were  as  toUows :  Some  time  in  1849,  after  the  parties  had 
lived  together  forty  years,  and  raised  a  large  family  of  children, 
Mary  Hare,  the  wife  of  Jacob  Hare,  left  him  on  account  of  alleged 
cruelty,  and  filed  a  bill  lor  alimony  in  the  conn  of  common  pleas  of 
Franklin  county,  and  the  litigation  became  very  protracted,  and,  in 
1852,  Jacob  Hare  filed  a  bill  for  a  divorce  in  the  Franklin  common 
pleas,  alleging  wilful  absence  on  her  part  for  three  years,  and  both 
suits,  after  a  full  hearing,  were  decided  in  June,  1853,  by  the  court 
dismissing  the  husband's  bill  for  divorce  and  assigning  a  home  and 
J800  per  year  to  the  wife  as  alimony,  during  the  joint  lives  of  the 
parties,  it  appearing  from  tlie  testimony  that  the  wife  was  in  the 
fight,  and  the  husband  worth  860,000. 

The  parties  continued  to  reside  separately  in  Columbus,  when 
in  September,  1854,  Jacob  Hare  went  to  Clinton  county  and  filed  a 
petition  for  a  divorce  against  his  wife,  alleging  that  he  was  a  resi- 
dent of  Clinton  county,  and  that  she  had  wilfully  deserted  his  bed 
and  board  lor  three  years.  Notice  was  given  of  the  pendency  of 
the  petition  by  publication,  but  no  summons  or  copy  of  the  peti- 
tion was  ever  sent  to  the  wife,  or  proof  made  that  her  residence  was 
unknown  to  the  husband,  as  the  statute  requires,  and  she  had  no 
notice,  actual  or  constructive,  of  the  proceedings  for  divorce,  until 
after  it  was  granted  at  the  November  term  of  the  Clinton  common 
pleas,  and  the  husband  married  again  and  brought  his  wife  to  Col- 
umbus. Hare,  knowing  that  his  wife  could  successfully  defeat  his 
application  for  divorce,  had  absented  himself  only  occasionally 
from  the  city,  so  as  not  to  attract  attention  during  the  pendency  of 
his  application  for  divorce,  and  had  voted  as  tisual,  in  the  mean- 
time, at  the  October  election  in  Columbus. 

The  effect  of  the  divorce  was  to  cut  off  the  first  wife  from  the 
ower  in  some  $60,000  of  property,  and  also  from  her  alimony,  if 
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the  husband  died  before  her,  as  he  was  near  seventy  years  old.  Ac- 
cordingly, a  petition  was  immediately  filed  by  Messrs.  Swayne  & 
Baber,  in  behalf  of  the  wife,  in  the  Clinton  common  pleas,  to  set 
aside  the  decree  of  divorce  on  the  ground  of  the  fraud  of  the  hus- 
band in  obtaining  it,  and  because  the  court  had  no  jurisdiction  in 
the  matter,  the  wife  having  never  been  brought  into  court  in  the 
manner  prescribed  by  the  statutes,  and  having  no  knowledge  of  the 
decree  until  after  the  court  adjourned  which  rendered  it,  the  hus- 
band having  purposely  concealed  the  fact  of  his  knowledge  of  the 
wife's  residence  in  Columbus,  as  to  prevent  her  making  a 
defense.  The  case  was  very  fully  argued  for  the  wife  by 
Mr.  Baber,  of  this  city,  in  favor  of  setting  aside  the  decree,  and  Mr. 
Fuller,  of  Wilmington,  for  the  husband.  Judge  White  delivered  an 
able  opinion,  setting  aside  the  decree,  and  declaring  it  null  and  void, 
because  this  court  granting  it  had  no  jurisdiction.  This  leaves  the 
second  wife  in  an  awkward  position.  The  courts  of  New  York  and 
Pennsylvania  have  frequently  done  the  same  thing.  Is  the  husband 
liable  to  an  indictment  for  bigamy,  or  to  a  civil  action  for  damages 
on  behalf  of  the  second  wife  ?  Have  we  Mormonism  in  our  midst 
or  not?  Both  marriages  were  certainly  legal  at  the  time  they  were 
contracted.     Let  the  "  saints  ",,^nd  lawyers  solve  this  problem. 


[Superior  Court  of  Cincinnati,  at  Chambers,  Juue,  1857.] 

Merchants'  Bank  of  Clevei^and  v.  The  Ohio  Life  Insur- 
ance AND  Trust  Co. 

For  opinion  in  this  case,  see  1  Disney,  469. 

The  holding  in  this  case  was  questioned  in  Sturdevant  v.  Tuttle,  22  O.  S., 
Ill,  114. 
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CITY  WEIGHING. 

[Hamilton  Common  Pleas  Court.] 
City  of  Cincinnati  v.  Broadwkll. 

1.  Where  a  city  passes  an  ordinance  creating  the  office  of  city  weigher,  such 

ordinance  does  not  require  individuals  to  have  their  merchandise  weighed, 
nor  has  the  city  weigher  the  right  to  interpose  between  the  vendee  and 
vendor. 

2.  By  the  appointment  of  a  city  weigher,  the  city  does  not  have  the  right  to 

forbid  all  persons  from  carr3dng  on  the  business  of  weighing. 
3w  The  city  council  has  authority  to  prevent  the  usurpation  of  an  office  created 
by  it,  but  when  it  undertakes  to  go  beyond  this  and  interfere  with  a  trade 
or  business,  similar  to  that  created  bv  the  city  council,  not  for  the  pur- 
pose of  protecting  parties  from  frauds  but  to  enforce  fees,  it  has  exceeded 
Its  authority  and  therefore,  it  cannot  prevent  persons  from  engaging  im 
such  business. 

Cartbr«  J. 

In  the  certiorari  case,  brought  in  the  common  pleas  court  by 
C.  G.  Broadwell,  on  a  judgment  of  the  police  court,  adjudging 
Broadwell  to  pay  a  fine  of  $10  and  costs,  for  an  alleged  violation  of 
the  second  section  of  the  city  ordinance  passed  September  8, 1847, 
to  establish  the  office  of  city  weigher,  a  hearing  was  had  yesterday 
before  Judge  Carter. 

Broadwell  had  been  formerly  city  weigher,  and  has  recently 
(since  his  term  of  office  expired)  been  weighing  iron  and  other  arti- 
cles of  merchandise  (in  his  private  capacity)  for  merchants  and  other 
parties,  under  contract.  His  successor  in  office  (Mr.  Clarkson) 
caused  him  to  be  brought  before  the  police  court  for  violating  the 
Ordinance,  the  second  section  of  which  is  as  follows : 

"  That  no  person  other  than  the  city  weigher  and  his  deputies, 
in  this  city,  follow  the  business  of  weighing,  under  a  penalty  of  not 
less  than  $5,  nor  more  than  $60  for  each  offense." 

Mr.  Headington  appeared  for  Broadwell.  Mr.  Clarkston  was 
pres.^nt  in  court,  and  submitted  the  case  on  his  part,  and  said  if  the 
city  desi'  ed  to  be  heard  by  her  solicitor,  he  could  apply  to  the  court 
for  that  purpose.  The  court  said  they  would  hear  Mr.  Headington, 
and  if  the  court  then  desired  to  hear  from  the  city  solicitor,  he 
would  inform  him.  The  court  interrupted  Mr.  Headington  in  his 
argument,  saying  the  case  was  so  clear  they  did  not  desire  to  hear 
any  further  argument,  and  thereupon  decided  that  each 'of  the  as- 
signments of  error  were  well  taken.  First. — That'  said  second  sec- 
tion of  said  ordinance  was  illegal,  being  in  violation  of  the  amend- 
ment of  the  city  charter,  passed  March  5,  1847,  namely :  That  the 
corporate  authorities  of  the  city  shall  have  no  power  hereafter  to 
enforce,  pass,  or  establish  any  ordinance  providing  for  the  com- 
pulsory weighing,  measuring  or  inspection  of  any  article  sold  within 
the  limits  of  said  city.  Second, — That  said  section  is  unconstitu- 
tional, being  in  violation  of  the  first  section  of  the  "  Bill  of  Rights," 
and  an  unjust  and  oppressive  restraint  upon  the  trade  of  the  city. 
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Third, — That  the  city  had  failed  to  mak^  out  a  case  under  the 
ordinance. 

The  judgment  of  the  police  court  was,  therefore,  reversed. 

Swan,  J. 

Some  weeks  ago  we  gave  a  report  of  a  decision  by  Judge  Car* 
TER,  of  the  common  pleas  court,  in  the  *natter  of  prosecutions  by  the 
City  V.  Broadwell,  a  private  weigher.  The  case  has  been  looked  at 
with  some  interest  by  the  public,  and  more  particularly  by  a  class 
of  the  merchants  of  this  city,  as  involving  a  question  which  directly 
affects  their  rights.  The  case  was  taken  to  the  district  court  of  this 
county,  on  a  writ  of  certiorari,  by  th€  city  solicitor,  and  there  de-^ 
cided,  Judge  Swan  delivering  the  opibion  of  the  court,  which  sus- 
tains the  decision  by  Judge  Carter. 

In  disposing  of  the  case,  it  was  remarked  by  Judge  Swan  that 
the  ordinance  for  the  appointment  of  di  city  weigher,  did  not  require 
individuals  to  have  their  merchandise  weighed,  nor  had  the  city 
weigher  the  right  to  interpose  between  the  vendee  and  vendor,  but 
he  came  in  at  the  instigation  of  those  who  desired  to  have  articles 
weighed,  and  weighed  them.  The  appointment  was,  therefore, 
simply  that  of  a  referee ;  and  the  question  was  whether  iu  the  ex> 
ercise  of  such  a  power,  the  city  council  had  impliedly  the  right  to 
forbid  all  persons  from  carrying  on  this  business  because  they  had 
appointed  a  general  referee. 

Undoubtedly,  the  council  had  authority  to  prevent  a  usurpa- 
tion of  the  office  they  had  created  by  ordinance ;  but  when  they  un- 
dertake to  go  beyond  this,  and  to  interfere  with  a  trade  or  business, 
not  for  the  purpose  of  protecting  parties  from  fraud,  but  to  enforce 
fees,  they  had  exceeded  their  authority.  Can  the  city,  who  have  a 
city  surveyor,  prevent  persons  from  engaging  in  the  business  of 
surveying  lots,  and  strike  down  a  trade  because  it  comes  in  conflict 
with  the  exercise  of  a  power  to  appoint  a  referee,  to  hedge  round  an 
office  by  making  it  a  monopoly  so  far  as  regards  fees  ?  The  court 
supposed  they  could  not  do  so.  The  application  for  a  writ  of  error 
was,  therefore,  refused. 

Judge  E.  M.  Hart,  for  the  city. 

Ketchum  &  Headington,  for  the  defense. 


[Superior  Court  of  Cincinnati,  Special  Term,  October,  1855.] 

Burdsall  V.  Chrisfield  &  Peel. 

For  opinion  in  this  case,  see  1  Disney,  51. 


[Superior  Court  of  Cincinnati,  Special  Term,  October,  1855.] 

Hall  &  Burt  v.  The  Cincinnati,  Hamilton  and  Dayton^ 

R.  R.  Co. 

For  opinion  in  this  case,  see  1  Disney  58. 
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[Superior  Court  of  Cincinnati',  Special  Term,  October,  1855  ] 
David  A.  Layman  v.  E.  W.  Brown  et  al. 
For  opinion  in  this  case,  see  1  Disriej',  75. 


PRIORITY  OF  LIENS. 

[Hamilton  District  Court.  ] 

Harriet  Ann   Reynolds  et   al.   v.   Geo.   W.   Coddington 

ET   AL. 

Where  one  purchases  pioperty  at  sheriff's  sale,  April  21,  1851,  and  the  sheriff 
on  September  26, 1851,  issues  a  deed  to  such  purchaser,  and  the  latter  on 
the  same  day,  issues  a  mortgajgfe  to  J.,  and  in  the  meantime  E,,  on  May  5, 
185 U  recovers  a  jud]i^ni*ut  af^ainst  such  purchaser,  but  before  a  levy  was 
made  on  E's  execution,  J.  delivered  his  mortgage  for  record  :  Held^  that 
the  lien  of  J.'s  mortgage  was  prior  to  the  judgment  recovered  by  E. 

Carter,  J. 

Motion  to  distribute  proceeds  of  sales  in  sheriff's  hands. 

Judge  Carter  delivered  the  opinion  of  the  court. 

This  cause  comes  before  us  by  an  appeal  upon  the  part  of  D. 
K.  Este,  one  of  defendants,  and  complainant,  in  cross  bill  from  the 
court  of  common  pleas,  on  a  decree  of  distribution  of  proceeds-  re- 
maining in  the  hands  of  sheriff*,  making  the  lien  of  Benjamin  Jeni- 
fer, another  of  the  defendants  and  complainants  in  cross  bill,  prior 
to  that  of  said  defendant,  D.  K.  Este,  and  uow  presents  itself  to  us 
on  motion  to  distribute  th-  proceeds  in  hands  of  sheriff;  and  we  are 
called  upon  to  decide  in  this  particular,  the  same  question  as  did  the 
court  ot  common  pleas,  viz.:  which  of  these  two  defendants  are  en- 
titled to  priority. 

The  original  suit  in  common  pleas  court  was  in  chancery  for 
foreclosure  of  mortgage  given  by  one  George  W.  Coddington  to  the 
complainants  for  the  purchase  money  of  lands  sold,  upon  proceed- 
ings in  partition  by  the  sheriff;  and  the  facts  upon  which  we  are  to 
decide  this  motion  are  briefly  as  follows  : 

1.  On  the  21st  day  of  April,  A.  D.,  1851.  George  W.  Codding- 
ton purchased  at  sheriffs  sale,  on  proceedings  in  partition,  ordered 
by  the  old  superior  court,  the  lot  of  ground  described  in  the  bill  in 
this  case,  and  covered  by  the  mortgage  hereafter  mentioned,  madt 
by  the  defendant,  Coddington,  to  Benjamin  Jenifer, 

2.  On  the  7th  day  of  May,  1851,  this  sale  was  confirmed  by 
the  court,  and  a  deed  was  ordered  to  be  made  by  the  sheriff  to  the 
purchaser  Coddington. 

3.  On  the  21st  day  of  May,  1851,  this  deed  was  made  by  the 
sheriff,  and  a  mortgage,  according  to  the  order  of  the  court,  was 
given  for  the  deferred  payments  of  the  purchase  money  to  the  com- 
plainants in  this  case,  which  was  acknowledged  on  the  20th  day  of 
June  following. 
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4.  On  the  23d  day  of  September,  1851.  the  first  payment  of 
the  purchase  money  was  made  to  the  sheriff,  by  money  advanced  by 
Benjamin  Jenifer,  and  the  deed  was  then  delivered  to  Coddington 
by  the  sheriff. 

5.  On  the  same  day,  for  this  advance  and  other  valuable  con- 
siderations, and  at  the  same  time,  a  mortgage  of  lot  in  question  (be- 
fore referred  to)  was  executed  and  delivered  by  Coddington  to  Jeni- 
fer, and  immediately  recorded.  The  mortgage  itself  is  indorsed  as 
received  for  record,  23d  September,  1851,  at  two  o'clock,  p.  m. 

On  the  3d  day  of  July,  1851,  at  the  May  term  of  the  commer- 
cial court  of  that  year,  the  defendant,  David  K.  Este,  recovered  a 
judgment  against  Coddington  and  one  Stotte,  for  $600.71  and  $4.32 
costs  of  suit. 

7.  On  the  22d  of  July,  of  same  term,  execution  was  duly  issued 
on  the  above  judgment. 

8.  On  the  23d  day  of  September,  1851,  (same  day  as  delivery 
of  sheriff's  deed  to  Coddington,  and  Coddington's  mortgage  to  Jeni- 
fer). Este's  execution  was  levied  by  the  sheriff  upon  the  lot  covered 
by  the  bill  and  the  Jenifer  mortgage.     And 

9.  The  first  day  of  the  May  term  of  the  commercial  court,  A. 
D.,  1851,  commenced  on  the  fifth  of  May. 

We  do  not  know  whether  it  is  disputed  by  the  counsel  in  this 
case,  that  the  mortgage  to  Jenifer  by  Coddington,  though  on  the 
same  day,  was  executed,  delivered  and  received  for  record  before 
the  levy  was  made  on  Este's  execution.  It  is  wholly  a  question  of 
fact,  and  we  presume  from  the  tact  that  we  see  no  contest  of  the 
question  in  the  briefs  given  us,  that  it  is  not  contested.  On  looking 
at  the  testimony,  however,  as  meagre  as  it  is,  we  would  be  impelled 
to  the  conclusion  that  its  weight  would  manifest  that  the  mortgage 
was  received  for  record  before  the  levy  was  made.  Be  this  as  it 
may,  counsel  made  little  or  no  question  about  it :  and  we  will  there- 
fore enter  upon  the  great  and  important  question  involved  in  the 
law  of  this  case,  which  is  as  to  the  priority  of  the  liens  of  Jenifer 
and  E.ste. 

It  is  contended  by  the  counsel  for  Este.  that  by  the  law  of 
judgment  liens,  (Swan's  Statute,  pp.  4()7-8,),thelienof  Este's  judg- 
ment takes  effect  from  the  5th  of  May,  1851 — the  first  day  of  the 
term  of  the  commercial  court — upon  the  lands,  tenements,  etc  ,  of 
the  defendant,  Coddington.  and  that  the  title  of  the  land  in  question, 
vested  for  such  a  purpose,  it  not  for  all  other  purposes,  in  the  de- 
fendant, Coddington,  on  the  23d  day  of  April,  A.  D.,  1851,  the  day 
of  sheriffs  sale  to  Coddington,  on  proceedings  in  partition,  or  at 
least  on  the  day  of  confirmation  of  such  sale,  7th  May,  1851,  and 
that,  therefore,  the  lien  of  Este's  judgment  was  prior  to  that  of  Jen- 
ifer's mortgage,  which  was  on  the  23d  day  of  September,  A.  D.,  1851. 
There  is  nothing  claimed  as  we  can  see,  in  virtue  of  the  levy  of 
Este's  execution. 

It  is  contended  by  counsel  on  the  other  side  that  the  title  to  the 
land  in  question  did  not  rest  in  Coddington  until  the  date  of  the  de- 
19    W.  L.  G. 
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livery  of  the  sheriflTs  deed  to  him,  the  23d  day  of  September,  A.  D., 
1851.  and  that  at  the  same  time  the  title  vested  in  him  he  executed 
and  delivered  his  mortgage  to  Jenifer;  and  this  being  betore  the 
levy  of  Este*s  judgment,  the  lien  of  Jenifer's  mortgage  must  take 
priority. 

We  suppose  it  is  not  and  will  not  be  contended  by  counsel,  that 
the  lien  of  a  judgment,  under  our  statute  law,  attaches  to  anything 
but  the  legal  title  in  lands  and  tenements.  This  is  clearly  the 
meaning  of  the  statute,  and  has  been  so  decided  again  and  again  by 
our  supreme  court. 

Was,  then,  the  legal  title  in  Coddington  to  the  land  at  the  time 
of  the  sale  made  by  the  sheriff,  or  at  the  time  of  the  confirmation  of 
the  sale  by  the  court.  As  a  matter  of  fact  and  of  law,  it  was  not ; 
for  in  both  instances  there  was  something  more  to  be  done  to  per- 
fect the  title  or  to  make  it  a  legal  title.  A  deed  was  to  be  ordered 
by  the  court,  made  by  the  sheriff  and  delivered  to  the  purchaser, 
and  this  provided  for  by  the  statute  before  it  could  be  complete. 
Whatever  interest  the  purchaser  at  the  sheriffs  sale  might  have,  it 
was  subject  by  the  law  on  the  action  of  the  court,  to  be  taken  away 
from  him  by  setting  aside  the  sale  and  reversing  the  proceedings, 
and  whatever  interest  the  purchaser  might  have  on  the  confirmation 
of  the  sale,  it  was  further  subject  to  the  action  of  the  court,  and  of 
the  sheriflF,  for  the  sheriff  might  very  properly  refuse  to  make  and 
deliver  the  deed,  unless  the  purchase  money  was  paid.  What,  then, 
makes  the  legal  title  in  the  purchaser  ?  We  answer,  it  is  the  sheriffs 
deed  duly  executed  and  acknowledged  according  to  law.  This  is 
the  evidence  of  it.  How  can  a  legal  title  rest  when  there  is  some- 
thing more  to  make  it  so  One  may  have  the  right  to  the  legal  title, 
and  may  enforce  his  right,  but  he  does  not  hold  it  as  subject  to  tne 
lien  of  a  judgment  before  he  perfects  it — for  so  the  law  contem- 
plates. 

Could  the  purchaser  before  deed  of  sheriff  bring  an  action  of 
ejectment  ?  What  could  he  do  ?  He  might  possibly  have  a  remedy 
in  chancery,  or  by  mandamus  against  the  sheriff  We  are  aware  of 
the  doctrine  of  the  English  common  law  upon  this  subject,  and 
that  goes  to  the  fullest  extent  of  subjecting  subsequently  acquired 
lands  and  tenements  to  the  lien  of  a  prior  judgment,  but  such  doc- 
trine does  not  prevail  in  this  countr>'  since  the  elaborate  decision  in 
sixth  Binney.  Such  a  doctrine  is  no  more  even  argued  for  by  at- 
torneys at  bar. 

We  are  aware,  also,  of  the  doctrine  of  relation  in  this  connec- 
tion which  prevails  in  all  the  states  in  our  own  country'  for  certain 
purposes — but  it  is  a  doctrine  of  relation,  and  it  doesnot  rest  the  legal 
title  at  once  ;  but  it  travels  back  to  do  so  for  certain  particular  and 
necessary  purposes.  There  are  some  authorities  which,  on  this  doc- 
trine of  relation,  would  subject  property  to  execution  from  the  day 
of  sale  to  a  purchaser,  and  there  are  several  ot  our  own  in  this  state 
which  look  that  way.  But  amidst  all  the  authorities  we  are  disposed 
to  adopt  the  better  doctrine  that  the  principle  of  relation  should 
only  apply  for  the  purpose  of  protecting  a  purchaser  in  his  rights  as 
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to  the  title  of  the  property  purchased ;  and,  adopting  this  view  in 
this  case,  it  is  the  opinion  of  the  court,  that  the  lien  of  the  Jenifer 
mortgage  is  prior  to  that  of  the  Este  judgment,  and  that,  therefore 
the  motion  to  distribute  the  proceeds  of  the  funds  now  in  the 
hands  of  the  sheriff,  first  to  the  defendant,  Jenifer,  prevail. 

Mills  &  Hoadly,  for  Este. 

Tilden,  Rairden  &  Curwen,  for  Jenifer. 


CANCELLATION  OF  INSURANCE  POLICY. 

[Hamilton  District  Court] 

G.  W.  Coddington  for  use  of  H.  Clearwater  v. 
Merchants'  and  Manufacturers*  Ins.  Co. 

1.  Where  an  insurance  policy  provides  that  the  same  ma^' be  cancelled '^ If 

the  risk  be  increased  *  *  ♦  the  insured  shall  give  the  company 
notice  thereof  and  if  for  that,  or  any  other  cause,  the  company  shall  so 
elect,  thev  may  cancel  this  policy."  *  *  *  Held^  that  the  words  "^br 
any  other  cause**  cannot  be  restricted  to  causes  which  increase  the  nsk, 
but  the  fair  interpretation  is,  that  the  |>olicy  may  be  cancelled,  not 
wantonly,  but  for  any  good  and  substantial  cause,  and  therefore,  the 
non-payment  of  the  premium  note  at  maturity  is  sufficient  cause,  under 
the  policy,  for  the  company's  election  to  cancel  the  policy. 

2.  In  insurance,  as  in  other  contracts,  the  court  should  look  to  the  plain  and 

obvious  import  of  the  words  used  by  the  parties  to  express  the  terms  and 
conditions  of  their  agreement. 

Mallon,  J. 

The  opinion  of  the  court  was  delivered  by  Judge  Mallon. 

In  May,  1850,  Coddington  procured  a  policy  of  insurance  for 
$3,000  on  his  chair  factory—  he  was  indebted  to  Clearwater  and  as- 
signed his  policy  as  security.  In  May,  1851,  Coddington  had  the 
policy  renewed  for  another  year,  giving  his  note  for  the  premium 
($150)  at  sixty  days.  On  the  26th  day  of  July  the  note  matured 
and  was  not  paid.  On  the  2nd  day  of  August  the  insurance  comr 
pany  notified  Coddington  and  Clearwater  that  they  had  cancelled 
the  policy.  Soon  after  (in  August)  Clearwater  called  on  the  com- 
pany and  they  again  told  him  that  the  policy  was  cancelled  because 
Coddington  would  not  pay  the  premium.  Clearwater  said  he 
would  see  Coddington  and  have  him  renew  the  policy.  Nothing 
further  was  said  or  done  till  after  the  loss  by  fire,  which  occurred 
on  the  21st  of  September,  1851.  This  suit  is  brought  on  the  policy 
to  recover  the  sum  insured — the  plaintiff  claiming  that  the  company 
had  no  right  to  cancel  the  policy,  and  if  they  hiad  the  right  they 
had  not  exercised  it.  The  clause  in  the  policy,  under  which  the 
company  acted,  is  substantially  as  follows: 

*'If  the  risk  shall  be  increased  by  the  use  of  the  premises,  or 
by  the  erection  of  adjoining  buildings,  or  otherwise,  the  insured 
shall  give  the  company  notice  thereof,  and  if  for  that,  or  any  other 
cause,  the  company  shall  so  elect,  they   may  cancel   this  policy, 
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giving  the  insured  notice  and  returning  a  rateable  proportion  of  the 
premium." 

In  insurance  as  in  other  contracts,  the  court  should  look  to  th*i 
plain  and  obvious  import  of  the  words  used  by  the  parties  to  ex- 
press the  terms  and  conditions  of  their  agreement,  and  in  this  case 
we  think  that  in  ascertaining  the  intent  of  the  parties,  as  expressed 
in  this  clause  of  the  policy,  the  words  "for  any  other  cause"  cannot 
be  restricted  to  causes  which  increase  the  risk,  but  the  fair  inter- 
pretation is,  that  the  policy  may  be  cancelled,  not  wantonly,  but  for 
any  good  and  substantial  cause. 

It  is  claimed  that  Clearwater's  right  ought  nOt  to  be  affected 
by  Coddington's  default;  but  it  is  Coddington  that  is  insured. 
Clearwater  may  be  said  to  claim  through  the  contract  made  between 
the  company  and  Coddington,  and  Clearwater's  interest  depends 
upon  the  right  Coddington  acquired  by  his  contract,  and  we  should 
first  ascertain  Coddington's  rights  before  looking  after  Clearwater's 
interest. 

The  plaintiff  claims  that,  by  the  renewal,  Clearwater  was  in- 
sured ;  that  the  company  took  Coddington's  note,  and  that  now 
they  cannot  say  the  premium  is  unpaid.  No  doubt,  if  the  company 
had  issued  a  policy  to  Clearwater,  and  for  the  premium  had  taken  a 
note,  of  a  third  party,  it  would  be  treated  as  payment,  or  if  the 
company  had  taken  a  note,  and  before  payment  of  it  a  loss  hap- 
pened, they  could  not  set  up  the  non-payment  as  a  defense.  But 
in  this  case  the  contract  is  between  Coddington  and  the  company, 
and  upon  non-payment  of  the  premium  note  by  Coddington,  they 
do  not  deny  their  contract,  nor  do  they  say  that  a  consideration  is 
wanting ;  but  they  seek  to  avail  themselves  of  a  right  or  power 
reserved  by  them  in  the  contract. 

Coddington  accepted  the  policy  with  this  clause,  and  thereby 
agreed  that  the  company  might  cancel  the  policy  for  good  cause, 
upon  notice,  so  that  the  parties  might  be  each  restored  to  their  orig- 
inal condition  without  prejudice  or  damage.  The  contract  the 
parties  made,  dealing  upon  equal  terms,  with  the  proviso  as  to  can- 
cellation, was  that  the  company  assumed  the  risk  of  $3,000  for  a 
year — upon  consideration  of  which  Coddington  agreed  to  pay  them 
$150  in  sixty  days.  He  did  not  pay.  Now,  the  court  think  that 
when  the  insured  fails  to  perform  so  essential  a  part  of  his  contract 
as  the  payment  of  the  consideration,  it  is,  at  least,  a  sufficient  cause, 
under  the  policy,  for  the  company's  election  to  cancel  what  had 
then  become  a  double  risk.  But,  it  is  claimed,  that  if  the  right 
exists,  the  company  did  not  exercise  it.  The  policy  provides  that 
they  shall  give  notice  of  cancellation,  and  return  a  proportion  of 
the  premium.  Notice  was  given.  Clearwater  also  called  at  the 
company's  office,  and  he  was  told  the  policy  was  cancelled.  Though 
he  may  not  then  have  waived  any  rights,  he,  at  least,  had  notice  of 
the  company's  intentions  long  before  the  loss.  What  more  could 
the  company  then  do?  They  could  have  returned  the  premium 
note ;  but  there  was  an  amount  due  them  on  it  for  which  they 
might  retain  it.     Without  seeing  what  acts  or  words  would  consti- 
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tute  a  cancellation  of  the  policy,  we  are  satisfied  that,  in  view  of 
the  original  contract,  the  non-payment  of  the  premium  note,  the 
notice,  of  August  2,  the  conversation  afterward  in  August,  and  the 
subsequent  conduct  of  the  parties,  that  there  was  not  a  subsisting 
policy  upon  the  21st  day  of  September,  the  time  of  the  loss. 

A  judgment  may  be  entered  for  the  defendant. 

Tilden,  Rairden  &  Curwen,  for  plaintiff. 

Coffin  &  Mitchell,  for  defendant. 


DEEDS— EVIDENCE. 

[Hamilton  District  Court.] 

Berresford  v.  Price  et  al. 

A  deed  containing  the  usual  covenants  and  other  special  covenants,  is  to  be 
considered  prima  facie  the  contract  between  the  parties  and  if  one  of  the 
parties  claims  other  representations  and  agreements  not  embodied  in  the 
deed,  he  has  to  make  out  his  case  by  clear  and  certain  proofs. 

Oliver,  J. 

A  bill  in  chancery  filed  to  foreclose  a  purchase  money  mort- 
gage. 

The  defense  was  that  there  were  representations  of  Berresford 
at  the  time  of  the  sale  which  induced  Price  to  pay  more  for  the 
premises  than  he  otherwise  would.  It  was  held,  Judge  Oliver  an- 
nouncing the  opinion,  that  the  deed  containing  as  it  did  the  usual 
covenants  and  other  special  covenants  was  to  be  considered  prima 
Jade  the  contract  between  the  parties;  and  if  the  defendant  claimed 
there  were  other  representations  and  agreements  not  embodied  in 
the  deed,  he  was  to  make  out  his  case  by  clear  and  certain  proofs; 
that,  under  the  evidence  submitted  by  defense,  there  were  not  such 
proofs  of  representaiions  as  to  show  they  lurnished  any  material 
inducement  to  the  contract ;  and  that  there  was  a  failure  of  proof  to 
show  there  was  any  contract  other  than  that  shown  by  the  deed's 
and  papers. 

Judgment  for  plaintiff. 

Strait  &  Hollister,  for  plaintiff. 

Collins  &  Herron,  for  defense. 


[Superior  Court  of  Cincinnati.  Special  Term,  December,  1866.] 

R.  S.  Newton  v.  D.  W.  Clark|  et  al. 

For  opinion  in  this  case,  see  1  Disney,  265. 
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BILLS  OF  EXCHANGE--STATUTORT  DAMAGES. 

[Superior  Court  of  Cincinnati.] 

HuBBELL,  Alexander  and  Driver  v.  The  Ohio  Life  Ins.  and 

Trust  Co. 

A  bill  of  exchange  drawn  by  an  Ohio  corporation  on  their  agency  in  New 
York,  payable  to  the  order  of  plaintiff,  was  returned  under  protest:  Held 
that  the  plaintiff  was  entitled  to  the  statutory'  damages  of  six  per 
cent  on  such  protested  bill   of  exchange. 

Spencer,  J. 

The  question  was  whether  the  plaintiffs  were  entitled  to  statu- 
tory damages  on  a  protested  bill  of  exchange,  drawn  by  the  Ohio 
Life  Insurance  and  Trust  Company,  on  their  agency  in  New  York. 
The  bill  was  drawn  by  the  assi.stant  cashier  of  the  Trust  Company, 
in  Cincinnati,  on  E.  Ludlow,  their  cashier  at  New  York,  for  $1,200, 
payable  to  the  order  of  the  plaintiffs.  The  bill  was  returned  under 
protest.  It  was  contended  for  the  plaintiffs,  that  Ludlow,  being  an 
individual  resident  in  another  state,  the  plaintiffs  were  entitled  to 
statutory  damages  of  six  per  cent.  On  the  part  of  defendant,  that 
the  address  to  *'  E.  Ludlow,  cashier,"  was  nothing  more  than  an 
address  to  the  trust  company  itself,  and  that  the  case  came  within 
the  decision  given  by  Judge  Hitchcock,  in  The  Canton  Bank  v. 
Brainerd,  8  O.,  292. 

Judge  Spencer  said,  in  giving  an  opinion  of  the  case,  that  he 
supposed  it  would  be  admitted  the  bill  was  drawn  on  an  office 
branch  of  the  bank  situated  in  Ne^-  York,  of  which  Ludlow  had  the 
superintendence ;  and  with  this  fact  assumed  to  be  true,  the  plain- 
tiffs are  entitled  to  recover  damages  on  the  bill.  Admitting  that, 
the  bill  was  drawn  by  one  officer  of  the  bank  on  another.  It  was 
for  all  practical  purposes  a  bill  drawn  on  a  foreign  office,  and  falls 
within  the  spirit,  at  least,  of  the  statute,  if  not  uithin  its  letter. 
The  question  was  di.sposed  of  last  winter,  by  the  supreme  court, 
in  the  case  ot  W^sc  &  Co.  v.  The  Valley  Bank,  6  O.  S.,  168,  in  which 
it  was  held  that  it  was  not  necessary  the  individual  members  of  a 
firm  should  be  domiciled  at  the  place  where  the  bill  was  drawn,  it 
being  enough  if  they  had  a  bu-iness  domicile;  and  it  repudiates  the 
doctrine  laid  down  by  Judge  Hitchcock,  that  these  damages  are  in 
the  nature  of  a  penally,  but  affirms  they  are  in  the  nature  of  a  re- 
comrpense  for  the  damages  sustained  by  the  individual  in  not  get- 
ting his  money  at  the  place  he  had  the  right  to  expect  it  would  be 
paid.  On  the  principle  held  in  this  case,  the  court  was  of  opinion 
the  plaintiff  was  entitled  to  statutory  damages. 

T.  J.  Gallagher,  for  plaintiff". 

Worthingtou  &  Matthews,  for  defense. 
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[Superior  Court  of  Cincinnati,  Special  Term,  January,  1858.] 

M.  D.  Potter  &  Co.  v.  Steamboat  Monarch, 

For  opinion  in  this  case,  see  2  Disney,  28. 

The  opinion  in  this  case  was  affirmed  by  the  superior  court  in  general 
term,  and  again  in  the  supreme  court.    See  supreme  court  opinion  7  O.  S.,  457. 


FORFEITED  BASTARDY  BONDS— PLEADING. 

[Superior  Court  of  Cincinnati.] 

State  of  Ohio  v.  Morledge. 

In  an  action  instituted  by  the  state  upon  a  forfeited  bastardy  bond,  the  peti- 
tion must  affirmatively  show  that  the  complainant  was  an  unmarried 
woman  and  a  resident  in.  the  state,  and  that  in  pursuance  of  the  com- 
plaint, the  bond  had  been  taken.  This  not  being  set  forth,  the  petition 
IS  open  to  demurrer. 

Spencer,  J. 

An  action  brought  by  the  State  for  the  use  of  Cincinnati  Town- 
ship on  a  ba.stardy  bond,  forfeited  by  the  non-appearance  of  the  de- 
fendant at  the  January  term  of  the  common  pleas  court.  The  peti- 
tion was  demurred  to  generally,  and  various  grounds  were  set  up. 
Judge  Spencer  said  there  was  an  objection  fatal  to  the  petition  not 
alluded  to  in  the  demurrer.  In  all  proceedings  instituted  under 
this  statute,  it  should  appear  aflftrmatively  that  the  complainant  was 
an  unmarried  woman,  resident  in  this  state,  and  that,  in  pursuance 
of  the  complaint,  the  bond  had  been  taken.  This  not  being  set 
forth,  the  bond  did  not  disclose  the  cause  of  action,  or,  in  other 
words,  show  the  jurisdiction  of  the  magistrate  to  take  it. 

Demurrer  sustained,  and  leave  to  amend. 


[Superior  Court  of  Cincinnati,  Special  Term,  November,  1857.] 

Smead,  Coi^lard  &  Hughes  v.  Fay  &  Bradley. 

For  opinion  in  this  case,  see  1  Disney,  531. 
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ATTACHMENT. 

[Superior  Court  of  Cincinnati.] 

Chamberlin  &  Co.  V.  E.  K.  Strong. 

An  attachment  upon  a  Oebt  not  yet  due  will  only  be  permitted  where 
tention  of  the  party  was  clear  that  he  was  about  to  commit  a  fraud 
committed  one. 

Stoker,  J. 

An  attachment  had  been  granted  where  the  debt  was  n 
due.     A  motion  was  made  to  set  it  aside  on   affidavit  of  defect: 
which  ignored  altogether  the  statement  of  plaintiff.     Judge  Si"" 
said  the  plaintiff  was  not  sustained  in  the  precise  case  he  had   ^ 
in  his  affidavit ;  and  the  court  had  heretofore  decided   that    :^ 
quired  a  ver>'  strong  showing  to  induce  them  to  sustain  an  alt 
ment  upon  a  debt  not  yet  due.     It  was  only  in   that  class  of       ^ 
where  the  intention  of  the  party  was  clear  that   he   was   abc^^ 
commit  a  fraud  or  had  committed  one,  that  this   remedy  woim  ^ 
permitted.     No  fraud  was  made  out  here,  and  the  attachment  \*^^' 
be  dismissed.     The   court  intimated,  however,   that  if  this  w^  ^ 
bill  in  chancery,  they  should  require  a  further  answer. 

Fox  &  Fox,  for  plaintiffs. 

Collins  &  Herron,  for  defendant. 


FRAUDULENT  SALES— ATTACHMENT. 

[Superior  Court  of  Cincinnati.] 

Bromley  v.  Cohen  &  Mendel. 

Where  a  person  obtains  ^oods  with  no  other  view  than  to  dispose  of  the  prop- 
erty as  quick  as  possible  and  pocket  the  avail s»  and  such  vendee  confesses 
judgment  on  certain  promissory  notes  to  enable  the  parlies  in  whose 
favor  the  notes  were  executed  to  levy  on  the  property  of  the  fraudulent 
vendees  in  order  to  destroy  the  effect  of  an  attachment  about  to  be  issued 
by  plaintiff:  //e/d^  that  the  court  will  not  disturb  the  injunction  enjoin- 
ing a  constable  who  has  possession  of  the  money  from  paying  it  over 
until  the  attachment  suits  can  be  disposed  of. 

Spencer,  J. 

Motion  to  dissolve  injunction,  and  on  demurrer  to  petition. 

The  plaintiffs  brought  their  action,  on  which  an  attachment  is- 
sued against  Cohen  &  Mendel,  who,  it  was  claimed,  obtained  a  large 
amount  of  goods,  last  July,  in  New  York,  brought  them  to  this  city, 
ran  them  into  market,  put  large  quantities  ot  them  into  the  hands 
of  Heidelbach,  Seasongood  &  Co.,  at  40  to  50  per  cent.  less  than 
the  real  value,  pocketed  the  money  and  ran  off.  The  petition  fur- 
ther avers  that  C.  &  M.  confessed  judgments  on  nine  promissory 
notes  of  $300  each,  to  enable  the  parties  on  whose  behalf  the  notes 
were  executed  (Stearne  &  Brother)  to  lev>^  on  the  property  of  C.  & 
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M.,  in  order  to  destroy  the  effect  of  the  attachment  about  to  be  is- 
sued. Constable  Ewing,  it  is  alleged,  got  the  money,  and  it  is 
sought  to  enjoin  him  from  paying  it  over  until  the  attachment  suits 
can  be  disposed  of. 

It  is  alleged  that  C.  &  M.  put  in  the  hands  of  John  Fisher  notes 
to  a  large  amount  without  consideration,  and  that  Fisher  transferred 
them  to  Wolf  Cohen  for  collection,  and  that  this  arrangement  was 
made  to  cheat  creditors.  It  is  asked  that  Wolf  Cohen  be  prevented 
from  disposing  of  the  property  to  the  prejudice  of  plaintiffs.  The 
transaction  with  Heidelbach,  Seasongood  &  Co.  shows,  it  is  claimed, 
that  they  aided  in  the  successful  conduct  of  a  fraud,  and  it  is  urged 
that  they  should  pay  to  the  plaintiff  the  difference  between  the  real 
value  and  the  sum  they  did  pay  for  the  goods. 

Judge  Spencer  said  that  the  action  was  misconceived  so  far  as 
H.,  S.  &  Co.  were  concerned.  The  validity  of  the  transfer  to  them 
was  not  to  be  called  in  question  in  this  form.  If  a  judgment  was 
obtained  in  the  original  action  against  C.  &  M.,  and  the  proper  aver- 
ments made,  that  execution  issued  and  no  goods  found  to  levy  on, 
this  would  lay  the  foundation  for  a  judgment  creditor's  bill  against 
H.,  S.  &  Co.;  the  same  might  be  said  of  other  defendants  named  in 
the  case.  The  demurrers,  therefore,  of  these  partits.  and  of  Simon, 
Scholl  &  Co.,  and  Cohen  &  Vogle  would  be  sustained.  The  other 
demurrers  overruled. 

In  relation  to  the  motion  to  dissolve  the  injunction,  the  court 
remarked  that  the  case  presented  the  most  unblushing  fraud  that 
had  ever  fallen  under  its  observation — a  party  purchasing  from 
f  10,000  to  $20,000  worth  of  goods,  selling  them  at  auction  in  the 
original  packages,  and,  as  stated  by  some  of  the  witnesses,  at  one- 
tenth  of  their  value  in  some  instances,  in  others  at  an  awful  sacri- 
fice— ^all  within  ten  days,  and  then  vamoosed. 

Among  other  noticeable  points  in  the  case,  the  court  said,  was 
the  fact  that  Fisher,  one  of  the  parties,  appeared  to  have  a  sort  of 
ubiquity,  and  that  whenever  an  affidavit  was  necessiry  to  be  taken 
in  New  York  or  here,  he  was  always  on  the  spot  ready,  and  mani- 
festing that  peculiar  interest  in  the  transaction,  which  shows,  to  say 
the  least  of  it  that  he  was  connected  with  Cohen  &  Mendel  in  their 
operations.  It  was  further  remarked  by  the  court,  that  they  never 
examined  a  case  in  which  they  could  place  so  little  confidence  in 
the  integrity  of  the  witnesses.  There  could  be  no  question,  how- 
ever, that  C.  &  M.  obtained  the  goods  with  no  other  view  than  to 
dispose  of  the  property  as  quick  as  possible,  and  pocket  the  avails. 
In  view  of  the  whole  case,  the  court  would  not  disturb  the  injunc- 
tion, but  let  it  abide  the  further  developments  of  the  case;  because, 
as  far  as  Stearne  &  Brother  w^ere  concerned,  (who  applied  for  it,) 
the  money  was  in  the  hands  of  the  oflScer,  secured  by  bond,  and 
there  was  no  reason  why  it  should  be  put  beyond  the  reach  of  the 
process  of  the  court, 

Thompson  &  Nesmith,  for  plaintiffs. 

J.  Abraham,  for  Stearne  &  Brother. 

Stallo,  Andrews  &  McCook,  for  other  defendants. 
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PERSONAL  INJURIES. 

[Superior  Court  of  Cincinnati.] 

Charles  Weigand  v.  Mitchell  &  Rammelsberg. 

A  party  who  voluntarily  enters  a  service  he  in  not  fitted  to  perform,  and  is  so 
unskilled  as  to  injure  himself,  cannot  have  a  cause  of  action  against  an- 
other party,  at  whose  instance  he  enters  on  the  performance  of  that  ser- 
vice. 

Spencer,  J. 

The  object  of  the  action  was  to  charge  defendants  for  an  injur3'' 
sustained  by  plaintiff  while  in  their  employ.  Plaintift  alleges  that 
he  was  employed  to  superintend  the  working  of  a  grooving  ma- 
chine ;  that  the  foreman  of  the  M.  &  R.  took  him  from  his  work  to 
superintend  the  working  of  a  saw-mil} ;  that  the  saw  was  not  in 
good  order,  and  the  lumber  being  wet,  the  water  got  into  his  eyes, 
and  that  under  these  circumstances,  and  the  foreman  hurrying  him 
with  the  work,  he  sawed  off  his  thumb,  and  sues  now  for  $5,000. 

Judge  Spencer  remarked  that  the  only  ground  on  which  the 
action  could  be  maintained  would  be  to  show  that  M.  &  R.  had  been 
guilty  of  negligence  in  the  management  of  their  business,  on  the 
account  of  which  alone,  and  not  by  reason  of  any  fault  on  the  part 
of  the  plaintiff,  the  injury  had  been  sustained.  But  the  case  shows 
nothing  more  than  that  the  plaintiff  entered  into  an  employment  for 
which  he  was  not  particularly  well  fitted,  and  while  engaged  in  it, 
without  the  fault  of  anyone  in  particular,  but  through  inadvertence, 
it  may  be,  on  his  own  f)art,  or  the  want  of  skill,  had  his  thumb 
sawed  off.  The  circumstance  that  the  foreman  called  on  him  to 
hurry  up  the  work,  does  not  furnish  any  cause  of  action.  It  does 
not  appear  he  was  improperly  hurried  ;  and  it  he  had  been,  it  was 
enough  to  say,  that  a  party  who  voluntarily  enters  a  service  he  is 
not  fitted  to  perform,  and  is  so  unskilled  as  to  injure  himself,  can- 
not have  a  cause  of  action  against  another  party,  at  whose  instance 
he  enters  on  the  performance  of  that  service.  The  action  cannot 
be  maintained. 

Hassaurek  &  Elliott,  for  plaintiff. 

King  &  Anderson,  for  defense. 
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Poland  &  Henry  v.  Foxworthy. 


CONFLICT  OP  JURISDICTION. 

[Superior  Court  of  Cincinnati.] 

Poland  &  Henry  v.  Wm.  Foxworthy. 

Plaintiff  brought  an  action  against  the  defendant  in  this  state.  Defendant 
pleaded  the  pendency  of  another  suit  for  the  same  cause  of  action  in  one 
of  the  Kentucky  circuit  courts.  A  demurrer  was  interposed  to  this  plea: 
Held^  that  there  could  be  no  conflict  of  jurisdiction  between  two  courts 
situated  in  different  states,  and  that,  therefore,  defend  nt's  plea  was  held 
to  be  insufficient  and  the  demurrer  was  sustained. 

Spencer,  J. 

To  plaintiff's  action  defendant  pleaded  the  pendency  of  another 
suit  for  the  same  cau<e  of  action  in  one  of  the  Kentucky  circuit 
courts.  A  demurrt  r  was  interposed  to  the  plea  ;  and  the  question 
was  whether  the  pendency  of  the  Kentucky  suit  for  the  same  cause 
of  action  was  pleadable  n  abatement. 

Judge  Spencer  said  he  found,  on  examination,  that  it  was  the 
uniform  practice  of  the  courts  not  to  sustain  pleas  of  this  character, 
and  the  ground  taken  was  that,  so  far  as  the  states  are  concerned, 
they  are  loreign  to  each  other  in  all  matters  of  this  description,  un- 
less where  the  constitution  of  the  United  States  declares  otherwise. 

Several  authorities  were  referred  to  by  the  court  in  sustainment 
of  this  view,  as  well  as  a  case  decided  by  Judge  McLean,  in  4th  Vol. 
o'  McLean's  Reports,  cited  to  show  an  opposite  ruling  ;  but  where 
the  facts  showed  merely  the  relation  existing  between  the  state 
courts  and  the  United  States,  and  where  it  was  important  to  avoid 
the  conflict  of  jurisdiction.  But  there  could  be  no  conflict  between 
two  courts  situated  in  dirterent  states.  The  plea  was,  therefore  held 
to  be  insufficient  by  the  authorities,  as  well  as  the  principles  of  the 
case  decided  in  Johnson,  and  the  demurrer  sustained. 

Lincoln,  Smith  &  Warnock,  tor  plaintiff. 

Haines,  Todd  &  Lytle,  for  defendant. 
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JUDGMENT  CREDITORS  AND  HORTAGEES. 

[Superior  Court  of  Cincinnati.] 
C.  H.  Kbllogg  V.  The  Chicago  Railroad  Co. 

A  mortgagee  who  files  his  bill,  asking  the  property  to  be  sold,  and  bringing 
in  the  judgment  creditor  seeks  too  mucn  from  a  court  of  equity  when  he 
wants  the  fund  to  be  taken  from  the  judgment  creditor  because  of  a  sup- 
posed claim  of  the  latter  on  other  property.  The  most  that  could  be  done 
would  be  to  order  the  money  paid  to  the  judgment  creditor  and  give  plain- 
tiff in  the  action  a  right  of  substitution. 

Spencer,  J. 

Mortgage  was  foreclosed  on  real  estate,  and  a  party  named  Lyle, 
made  defendant  to  the  action,  claimed  his  judgment  was  prior  to 
the  plaintifi's  mortgage,  and  should  be  first  paid.  The  plaintiff 
alleges  that  the  mortgage  having  but  one  fund,  and  the  judgment 
being  a  lien  on  the  general  property  of  the  railroad  company,  the 
judgment  creditor  must  stand  aside  and  not  participate  in  this  fund. 

It  was  remarked  by  Judge,  Spencer  that  there  was  no  averment 
in  this  petition,  or  answer  going  to  show  that  the  judgment  was  a 
lien  on  other  property.  It  rather  appeared  execution  was  not  levied 
under  this  judgment  on  any  properly  whatever ;  and,  as  more 
than  a  year  elapsed,  it  might  have  lost  its  lien  as  against  junior 
judgments. 

Aside  from  all  this,  and  on  general  principles,  a  mortgagee  who 
files  his  bill,  asking  the  property  to  be  sold,  and  bringing  in  the 
judgment  creditor  seeks  too  much  from  a  court  in  equity  when  he 
wants  the  fund  to  be  taken  away  irom  the  judgment  creditor  be- 
cause of  a  supported  claim  of  the  latter  on  other  property.  The 
most  that  could  be  done  would  be  to  order  the  money  to  be  paid  to 
the  judgment  creditor,  and  give  the  plaintiff  in  thcaclion  a  right  of 
substitution. 

Mills  &  Hoadly,  for  plaintiff. 

Ferguson  &  Long,  for  Lyle. 

Judge  Woodruff,  lor  defendant. 
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Vanida  v.  Kropp. 


CONTRACT— PLEADING. 

[  Superior  Court  of  Cincinnati.  ] 

Philip  Vanida  v.  Adam  Kropp. 

1.  An  action  for  damages  may  be  maintained  for  the  breach  of  a  contract  for 

the  sale  of  real  estate  purchased  at  auction,  but  afterwards  refused  to  be 
accepted  by  the  purchaser,  defendant,  upon  the  tendering  of  the  deed  by 
plaintiff. 

2.  In  order  that  plaintiff  may  recover  on  such  contract,  his  petition  must  set 

forth  the  fact  that  he  had  title  to  the  property  and  that  he  was  in  posses- 
sion, or  had  the  right  to  make  the  conveyance. 

Spencer,  J. 

Before  Judge  Spencer  on  demurrer. — 

The  action  was  to  recover  damages  for  the  breach  of  a  contract 
for  the  sale  of  real  estate  purchased  by  the  defendant  at  auction,  for 
$2,000.  The  auctioneer  at  the  time,  made  a  memorandum  of  the 
sale,  describing  the  property,  naming  the  parties,  the  terms  of  pay- 
ment, etc.  The  plaintiff  alleges  that  he  tendered  the  deed  and  de- 
manded payment,  and,  in  consqeuence  of  the  refusal  of  the  defendant 
claims  damages  in  $300. 

The  court  remarked  that  no  doubt,  an  action  might  be  main- 
tained for  the  breach  of  a  contract  for  the  sale  of  real  estate,  or 
that  the  plaintiff  was  entitled  to  recover  the  damage  he  sustained. 
Further,  the  memorandum  taken  by  the  auctioneer  contained  all  the 
essential  elements  of  a  contract,  and,  if  the  objection  to  the  petition 
related  to  this  point  of  the  case,  ic  was  not  well  taken,  as  the  fact 
showed  a  sufficient  compliance  with  the  statute  of  frauds,  to  entitle 
a  recovery  on  that  ground.  The  petition,  however,  was  defective 
on  another  ground ;  it  did  not  set  forth  that  the  plaiUtiflF  had  any 
title  of  the  property,  was  in  pos.«ession,  or  had  any  right  to  make  the 
conveyance.  On  this  ground  the  demurrer  was  sustained,  and 
leave  given  to  amend. 
Cox  &  Kerr,  for  plaintiff. 
W.  T.  Forrest,  for  defendant. 
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CONTEST  OF  WILLS— JURISDICTION. 

[Superior  Court  of  Cincinnati.] 
Jackson  v.  Jackson. 

1.  The  whole  matter  of  proving  wills  is  within  the  cognizance  and  jurisdic- 

tion of  the  probate  judge.    If  he  admits  the  will  to  probate,  there  is  no 
appeal  from  his  decision. 

2.  A  party  may  contest  the  validity  of  a  will  that  has  been  admitted  to  pro- 

bate by  fifing  a  petition  in  the  court  of  common  pleas,  and   this   is  the 
only  tribunal  provided  for  the  hearing  of  this  question. 

Spencer,  J. 

To  a  petition  filed  to  set  aside  the  probate  of  a  will  on  the 
ground  of  the  alleged  incompetency  of  the  testator,  a  demurrer  was 
raised  claiming  the  want  of  jurisdiction  in  the  court.  A  lengthened 
opinion  was  given  by  Judge  Spencer.  The  whole  matter  of  prov- 
ing wills,  is,  in  the  first  instance,  within  the  cognizance  and  juris- 
diction of  the  pn.bate  judge.  If  he  admit  the  will  to  probate, 
there  is  no  appeal  from  his  decision.  As  to  matter  of  probate,  his 
action  is  final.  But  the  law  steps  in  and  says,  a  parly  may  contest 
the  validity  of  the  will  in  a  particular  manner,  namely ;  by  filing  a 
petition  in  the  common  pleas,  and  this  is  the  only  tribunal  provided 
for  the  hearing  of  a  question  of  this  description.  The  demurrer 
should,  therefore,  be  sustained. 


ACTION  ON  RECOGNIZANCE. 

[  Superior  Court  of  Cincinnati.] 

State  of  Ohio,  for  use  of  Ellen  Gavin  v.    W.   B.  Byrne. 

The  superior  court  has  no  jurisdiction  to  try  actions  on  recognizances  taken 
ana  forfeited  in  the  common  pleas  court. 

Gholson,  J. 

An  opinion,  in  general  term,  was  delivered  by  Judge  Gholson, 
in  this  case.  The  question  reserved  was,  whether  this  court  has 
jurisdiction  to  tr>'  actions  on  recognizances  taken  and  forfeited  in 
the  common  pleas.  By  reference  to  the  statute  ( Swan  735,  784-86, 
Practice  in  Criminal  Cases),  it  appears  that  the  court  in  which  the 
recognizance  is  taken,  has  a  discretion  which  cannot  be  properly- 
exercised  by  any  other  court.  This,  as  originally  held  in  England 
as  to  bail,  appears  a  clear  reason  why  the  proceedings  on  the  recog- 
nizance should  be  in  the  court  in  which  it  was  taken.  Case  re- 
manded, with  instructions  to  set  aside  the  judgment  and  dismiss 
the  action  for  want  of  jurisdiction. 

Piatt  &  Piatt,  for  plaintiff. 

Hilton  &  O'Neill,  for  defense. 
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Owen  V.  Duhme  &  Co. 


LIENS-BAILMENT. 

[  Supenor  Court  of  Cincinnati.] 

Edward  Owen,  by  Next  Friend  v.  Duhme  &  Co. 

Plaintiff  purchased  a  watch  from  defendant,  paying  him  part  of  the  purchase 
price,  receivinf^  credit  for  the  balance.  Afterwards  plaintiff  left  the  watch 
with  defendant  to  be  repaired :  Heldy  that  defendant  had  no  lieu  on  the 
watch  for  the  balance  of  the  purch.ise  price,  and  that  when  he  received 
the  watch  for  repairs  he  was  merely  a  bailee  and  all  he  could  demand  was 
the  cost  of  the  repairs. 

Motion  to  require  petition  to  be  made  more  definite  and  cer- 
tain. It  was  apparent  to  the  court  a  substantial  cause  of  action 
had  been  set  forth.  The  plaintiff  bought  from  defendant  a  watch 
for  $175,  paid  $100,  and  there  was  a  credit  for  the  balance.  The 
plaintiff  kit  the  watch  for  repairs,  and  when  he  called  for  it  he  was 
told  he  could  not  have  it  until  he  paid  the  balance  due.  The  ques- 
tion was  whether  defendants  had  a  Hen  on  the  watch.  The  court 
presumed  they  had  not.  When  the  watchmaker  received  it  back  for 
repairs  he  was  a  bailee,  and  all  he  could  demand  was  the  cost  of 
the  repair.  Motion  to  amend  petition  overruled,  and  leave  to 
answer. 

Mills  and  Hoadly,  for  plaintiff. 

Uncoln,  Smith  &  Warnock,  for  defendant. 


CONFLICT  OF  JURISDICTION. 

[  Superior  Court  of  Cincinnati.] 

Wolf  &  Co.  v.  The  Ohio  Life  Ins.  &  Trust  Co. 

The  fact  that  a  suit  is  pending  between  the  parties  in  the  same  cause  of  action 
in  another  jurisdiction  is  no  defense  to  an  action  brought  in  this  state. 

The  answer  to  the  plaintiflTs  petition  was  that  a  suit  was  pend- 
ing between  the  parties  in  the  same  cause  of  action  in  Indiana.  To 
this  answer  a  demurrer  was  put  in,  which  the  court  sustained,  re- 
marking that  the  fact  of  a  suit  pending  in  another  jurisdiction 
was  no  defense  to  the  action. 

Kebler  &  Force,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 
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PLEADING. 

[Superior  Court  of  Cincinnati.] 

John  M.  Stout  v.  Ohio  Life  Insurance  and  Trust  Co. 

An  action  on  a  check  in  which  the  petition  fails  to  aver  that  the  defendant 
had  funds  of  the  party  who  drew  the  check,  is  demurrable. 

The  action  was  oti  a  check  which  was  assigned.  The  court 
said  that  there  was  no  averment  in  the  petition  that  the  Trust  Com- 
pany had  any  funds  of  the  party  who  drew  the  check,  and  sustained 
defendants  demurrer. 

Thompson  &  Nesmith,  for  plaintiff. 

Worthingtou  &  Matthews,  for  defendant. 


TREASURER  OF  TOWNSHIP. 

[  Superior  Court  of  Cincinnati,  Special  Term.] 

*Hamilton  Pollock,  Treasurer  v.  Hatch  &  Langdon. 

Under  section  three  of  the  act  to  punish  the  embezzlement  of  public  money 
(2  Curwen.  1286),  a  contract  by  a  township  treasurer  with  bankers  for  the 
deposit  of  township  funds  and  interest  thereon  is  void,  and  neither  the 
treasurer  nor  the  township  can  recover  the  contract. 

Storer,  J. 

The  petition  avers  that  plaintiff,  as  treasurer  of  Symmes  town- 
ship, held  certain  money>,  the  property  of  the  township,  which  he 
deposited  for  safe  keepin.s<,  as  well  as  to  obtain  interest  thereon  for 
the  benefit  of  the  township,  w.th  the  defendants,  who  agreed,  it  is 
alleged,  to  keep  them  safely,  pay  them  out  from  time  to  time  as 
required  for  the  purpose  of  the  township,  and  allow  six  per  cent, 
interest.  A  demand  for  the  amount  still  held  by  defendants  is 
averred  and  their  refusal  lo  pay. 

The  defendants  demur;  and,  it  is  claimed,  the  case  comes 
within  the  spirit,  if  not  the  letter,  of  the  second  and  third  sections 
of  this  act  of  April,  1856,  (53  O.  L..  158,)  '*to  punish  the  embezzle- 
ment and  unlawful  use  of  public  moneys,"  which  provides  : 

"If  any  oflScer,  agent  or  servant  entrusted  with  the  custody  of 
public  moneys  of  the  state,  or  of  any  county,  township,  city  or 
incorporated  village,  or  school  district,  shall  loan  any  money,  secur- 
ities, or  other  evidences  of  debt  in  his  custody,  or  under  his  con- 
trol, shall,  on  conviction  thereof,  be  fined  in  a  sum  equal  to  the 
amount  loaned,  or  to  the  value  of  the  security  appropriated,  defined 
to  inure  to  the  benefit  ot  the  public  owing  the  money  or  security.*' 

The  object  of  this  statute  is  obvious.  It  was  intended  to  check 
if  it  could  not  fully  prevent  the  use  of  public  money,  by  public 
agents,  for  purposes  other  than  those  for  which  it  was  deposited ; 

The  jud^rment  in  this  case  was  affirmed  by  the  superior  court,  in  general 
term,  see  opinion  2  Disney,  181. 
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whereby  the  public  had  been  often  defrauded  of  large  amounts  in 
the  shape  of  interest,  and  public  oflSces,  instead  of  being  public 
trusts  had  become  the  subject  of  speculation  and  private  gain — 
a  penally  is  imposed  on  the  unfaithful  servant  who  thus  perverts 
the  trust  and  unquestionably  destroys  any  claim  he  may  assert  to 
any  interest  upon  the  amounts  loaned  or  deposited. 

But  the  prohibitions  must  apply  to  a  case  where  the  oflScer 
deposits  the  public  money  ibr  his  individual  benefit,  or  loans  it  to 
any  one,  whether  for  his  individual  benefit  or  not.  He  is  excluded 
from  the  use  directly  and  indirectly,  of  the  funds  intrusted  to  his 
charge,  except  for  the  purpose  prescribed  by  law,  and  will  be  held 
to  strictest  accountability.  The  body  he  represents  may,  neverthe- 
less, authorize  him  to  deposit  the  public  money  with  a  banker,  and 
agree  to  receive  interest  for  its  use,  if  there  is  no  obligation  on 
their  part  to  continue  the  deposit  for  any  specified  time,  which 
would  thus  change  into  a  Joan  what  would  otherwise  be  a  mere 
deposit.  If  the  parties  exercised  a  sound  discretion,  and  in  good 
faith  select  a  sate  depositary,  there  could  be  no  objection  to  their 
adopting  such  a  course,  and  they  would  then  have  done  no  more 
than  they  ought  to. 

The  present  case  is  not  one  where  the  public  oflScer  claims  ^ny 
private  advantage,  or  any  act  on  his  part  is  disclosed  which  can  be 
construed  to  come  within  the  mischief  the  statute  was  intended  to 
remedy. 

If,  however,  there  was  a  state  of  fact  presented  to  us  author- 
izing an  inference  that  a  loan  or  deposit  has  been  made  by  the 
plaintiff,  as  township  treasurer,  can  the  penalty  he  consequently 
incurs  defeat  the  right  of  the  towdship  to  recover  the  money  from 
the  borrower  or  depositary  ?  We  believe  the  punishment  would  be 
inflicted  on  the  agents  without  absolving  them  with  whom  he  is 
implicated  from  their  liability  to  repay  the  amount  loaned  or  depos- 
ited, the  illegal  loan,  or  deposit,  cannot  affect  the  title  of  the  town- 
ship to  the  original  fund. 

We  are  referred  to  the  case  of  Condell  v.  Dawson  (422  B.,  876,) 
as  an  authority  to  prove  when  an  act  is  prohibited  by  statute  which 
inflicts  a  penalty  for  its  commission,  that  any  agreement  made 
which  contravenes  it  is,  necessarily,  void.  We  admit  the  general 
principle,  but  must  confine  its  operation  to  the  parties  themselves. 
When  they  are  asking  us  to  interfere,  and  we  are  satisfied  we  must 
if  we  take  cognizance  of  the  claim,  aid  either  party  to  violate  the 
law.  Our  course  is  plain — we  leave  the  parties  where  we  found 
them. 

But  It  is  not  always  true  that  a  statutory  penalty,  or  an  act  of 
misfeasance,  necessarily  avoids  a  contract,  where,  by  express  words, 
the  law  does  not  declare  it  shall  be,  as  in  Smith  v.  Mourhood,  (14 
M.  &  B.) 

Demurrer  overruled. 

Tilden,  Rairden  &  Curwen,  for  defendants. 

20    W.  L.  G. 
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[Superior  Court  of  Cincinnati,  Special  Term,  November,  1857.] 

Anna  Vandyke  v.  City  of  Cincinnati,  and  M.  L.  Harbeson. 

For  opinion  in  this  case,  see  1  Disney,  532. 


GUARANTEE  OF  DEPOSIT^SURETIES 

[Superior  Court  of  Cincinnati.] 

H.  T.  DeBruin  v.  Admr.  of  H.  Starr. 

An  indulgence  to  a  principal  at  his  request,  unless  it  is  founded  on  some  con- 
tract cannot  be  considered  as  discharging  the  suretj. 

Gholson,  J. 

An  action  on  a  written  guarantee  of  H.  Starr,  deceased,  as  to  a 
deposit  of  money  made  of  $900  by  phintiff  with  P.  B.  Manchester. 
Judge  Gholson  delivered  the  opinion,  remarking  that  the  court  dif- 
fered on  some  questions  in  the  case,  but  the  point  of  agreement 
was  that  the  pleadings  should  be  amended  to  raise  the  question 
properly. 

The  certificate  was  to  the  following  effect : 

•'People's  Bank,  June  2,  1861. 

"Cin.-$900-Shadford  Easton  has  deposited  in  this  bank,  in 
American  gold,  $900.  payable  to  the  order  of  H.  J.  DeBruin,  in 
American  Gold,  with  interest  at  the  rate  of  10  per  cent,  from  date 
until  paid,  by  giving  sixty  days'  notice  before  drawing  it.  P.  B. 
Manchester." 

The  money  was  deposited  in  June,  1851,  and  guarantor  died  in 
two  months  after. 

In  the  opinion  of  Judge  Gholson,  the  guarantee,  in  terms,  con- 
templated an  agreement  between  plaintiff  and  Manchester,  as  to  the 
conditions  of  deposit,  which  must  be  deemed  to  be  within  the  guar- 
antee ;  and  that  it  appearing  the  guarantee  was  acted  on,  the  liabil- 
ity of  Starr  to  make  good  the  money,  on  the  part  of  Manchester, 
attached.  The  next  question  was  whether  the  liability  was  dis- 
charged by  anything  that  subsequently  occurred  On  one  ground 
presented,  a  judgment  might  well  be  claimed  for  defendant.  It 
appears,  from  a  credit  endorsed  on  the  certificate,  that  intere.st  in 
advance,  for  a  certain  period,  was  taken  by  plaintiff. 

From  this  a  contract  to  forbear  for  that  time  might  be  inferred; 
and  this,  according  to  the  terms  of  the  contract  of  deposit,  would 
have  been  a  change  prejudicial  to  the  security,  and  have  operated  as 
a  discharge.  It  is  true,  there  is  a  statement  of  the  plaintiff,  which 
is  in  evidence,  that  shows  he  had  no  such  intention.  This,  how- 
ever, was  a  matter  of  the  weight  of  evidence,  and  the  decision  of 
the  court  at  special  term,  as  to  the  rule  on  the  subject  was  conclus- 
ive.    But  no  such  defense  was  made  in  the   answer.     The  same 
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might  be  said  as  to  another  defense — the  want  of  notice  as  to 
default.     This  was  matter  of  discharge.    67  Eng.  C.  L.  810. 

The  only  defense  set  up  as  the  answer,  except  the  denial  of  the 
fact  that  the  deposit  was  made  on  the  credit  of  the  guarantee,  is  the 
mere  laches  or  delay  of  the  plaintiff,  at  the  instance  of  Manchester, 
in  withdrawing  his  deposit  after  the  death  of  Starr.  An  indulgence 
to  a  principal  at  his  request,  unless  it  be  founded  on  some  contract 
— and  then  it  is  not  properly  an  indulgence — cannot  be  considered 
as  discharging  the  surety. 

The  only  defenses  set  up  in  the  answer,  therefore,  failing  for 
reasons  stated,  and  the  others  relied  on  not  appearing  in  the  record, 
the  judgment  must  be  reversed,  and  the  cause  remanded  for  the 
purpose,  if  desired,  of  amending  the  pleadings  and  for  a  new  trial. 

Judge  Storbr  was  of  opinion  that  the  transaction  changed  into 
a  loan,  and  lost  its  original  character  as  a  deposit  money.  It  seemed 
it  was  nothing  more  nor  less  than  a  man  agreeing  to  do  one  things 
and  the  party  for  whose  benefit  it  was  done  doing  another. 

Caldwell  &  Paddock,  for  plaintiff.  / 

Groesbeck  &  Thompson,  for  defendant. 


[Superior  Court  of  Cincinnati,  Special  Term,  November,  1857.] 

Socrates  Glays  v.  A  Raft  of  Pinb  Lumber,  etc. 

For  opinion  in  this  case,  see  1  Disney,  503. 


[Superior  Court  of  Cincinnati,  General  Term,  March,  1858.] 

The  Marine  Railway  v.  The  Steamboat  Monarch. 

For  opinion  in  this  case,  see  2  Disney,  117. 

The  opinion  in  this  case  was  affirmed  by  the  supreme  court.     See  opin- 
ion, 7  O.  S  ,  478. 


Digitized  by 


Google 


308  OHIO  DECISIONS. 


Superior  Court  of  Cincinnati. 


MALICIOUS  PROSECUTION. 

[Superior  Court  of  Cincinnati.] 
EhRMAN   V.    HOYT  ET  AL. 

1.  If  a  party  enters,  even  upon  his  own  property,  forciblj-,  by  forcing  a  door  or 

coniniittiti|2^  violence  on  the  inmates,  his  whole  act  becomes  unlawful,  and 
ttiere  would  be  probable  cause  for  bringing  an  accusation  as^ainst  such 
person,  and  the  person  bringing  such  action  would  not  render  himself 
liable  to  an  action  for  malicious  prosecution. 

2.  If  a  person  entertained  an  honest  belief  that  another  had  committed  a  vio- 

lation of  the  law.  and  acting  on  that  belief,  caused  the  prosecution  of  such 
person  to  be  instituted  from  a  desire  to  bring  the  supposed  offender  to 
justice,  then  such  person  who  thus  instituted  the  proceeding  is  not  liable 
to  an  action  for  malicious  prosecution. 

Below  we  give  a  brief  outline  of  the  charge  to  the  jury  iti  the 
case  of  Ehrman  v.  Hoyt  et  al.  .  We  propose  in  a  few  days,  to  pub- 
lish a  statement  of  lacts,  and  the  court's  charge  to  the  jury,  in  full, 
from  the  manuscript  of  Judge  Spencer,  and  we  take  what  follows 
from  th6  report  in  the  Commercial,  of  yesterday,  but  there  is  suflS- 
cient  novelty  and  interest  in  the  case  to  warrant  us  in  publishing 
hereafter  a  full  statement  as  above  proposed  : 

Spencer,  J. 

-  The  court  charged  the  jury,  that  if  a  party  enters,  even  upon 
his  own  property,  forcibly,  by  forcing  a  door  or  committing  violence 
on  the  inmates,  his  whole  act  becomes  unlawful,  and  there  would 
be  probable  cause  for  bringing  an  accusation  against  him ;  and  if 
there  were  probable  cause  for  the  prosecution  instituted  against 
Ehrman,  the  jury  should  render  a  verdict  for  defendants.  If  they 
were  of  opinion  there  was  not  probable  cause,  the  next  inquiry 
would  be  whether  the  prosecution  was  instigated  or  carried  on  ma- 
liciously by  defendants.  In  the  absence  ot  testimony  either  way, 
the  want  of  probable  cause  might  in  itself  raise  an  inference  of 
malice ;  but  where  the  circumstances  were  disclosed  on  which  the 
parties  act,  it  was  for  the  jury  to  say  whether  malice  existed  in 
reality  or  not— by  malice,  in  this  connection,  being  meant  the 
promptings  of  a  bad  heart,  or  improper  motives — the  desire,  not  to 
bring  a  supposed  offender  to  justice,  but  of  accomplishing  some  pri- 
vate end  or  purpose  not  connected  with  the  public  good ;  and  as 
such  motive  was  of  the  essence  of  the  act,  it  was  of  importance  to 
ascertain  what  that  motive  really  was.  If  the  defendants  enter- 
tained an  honest  belief  that  Dr.  Ehrman  had  committed  a  violation 
of  the  law,  and,  acting  on  that  belief,  caused  the  prosecution  to  be 
instituted  from  a  desire  to  bring  a  supposed  public  offender  to  jus- 
tice, then  such  of  the  defendants  who  so  acted,  are  not  liable  in  this 
action.  But,  if,  instead  of  acting  for  the  public  good,  their  purpose 
was  to  drive  Dr.  Ehrman  away  from  the  premises,  or  prevent  Dr. 
Nichols  from  getting  possession,  or  for  other  private  purposes,  the 
motive  was  an  unlawful  one,  and  no  defense  to  the  action. 
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It  appeared  two  meetings  were  held  at  Yellow  Springs,  the  ob- 
ject of  which  was  to  prevent  Dr.  Nichols  from  coming  there. 
Whether  malice  was  to  be  inferred  from  these  meetings  must  de- 
pend on  the  view  the  jury  took  of  the  purposes  to  be  accomplished 
by  them.  At  the  first  meeting  extracts  were  read  touching  the 
principles  it  was  supposed  would  be  inculcated  in  the  institution 
about  to  be  reared  there  by  Dr.  Nichols.  At  this  meeting  a  com- 
inittee  was  appointed  to  wait  on  Dr.  Ehrman,  and  induce  him,  if 
possible,  to  break  off  with  Dr.  Nichols.  When  that  committee 
called  on  Dr.  E.  they  were  told  by  him  that  he  had  already  con- 
tracted with  Dr.  Nichols.  At  a  subsequent  meeting  the  committee 
reported,  and  Dr.  Nichols  being  then  present,  explained  his  views 
and  purposes,  upon  which  the  meeting  seemed  satisfied  and  broke 
up  without  taking  further  action.  The  jury  should  determine 
whether  this  meeting  furnished  evidence  of  hostility  to  Dr.  Ehrman, 
or  only  to  the  institution  it  was  supposed  Nichols  was  about  to  es- 
tablish. If  the  latter,  only,  it  was  no  evidence  of  malice ;  if  the 
former,  it  did  furnish  such  evidence. 

As  to  the  measure  of  damages,  (in  the  event  of  the  jury  finding 
for  the  plaintiff,)  any  actual  injury  he  sustained,  any  expense  he 
sustained  thereby  or  through  loss  of  business,  was  properly  charge- 
able against  the  defendans.  The  first  effort  of  a  jury  should  be  to 
make  compensation  for  the  actual  damage  sustained;  but  beyond 
this  the  law  allows  vindictive  damages,  or  ^sniart  money,"  as  it  is 
sometimes  called,  for  the  sake  of  preserving  the  peace  of  society  from 
malicious  wrong.  In  this  respect  it  would  be  proper  to  discrimin- 
ate between  the  defendants  according  to  the  degree  of  malice  shown 
by  each,  but  if  all  acted  for  a  common  purpose,  all  were  alike  guilty 
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CERTIFICATE  OF  DEPOSIT— INDORSEMENT. 

[Superior  Court  of  Cincinnati.] 

J.  B.  Funk  v.  Ellis  &  Sturgks  and  T.  F.  Smith. 

^he  inference  applicable  to  promissory  notes  and  bills  of  exchange  regarding 
their  indorsement  ought  not  to  be  applied  to  certificates  of  deposit,  when 
the  owner  of  such  certificate,  having  transferred  it,  is  importuned  to  in- 
dorse it,  and  at  the  time  of  making  the  indorsement  he  does  not  intend 
to  be  bound  by  it,  having  been  assured  by  the  indorsee  that  the  object  of 
indorsing  it  was  merely  to  enable  him  to  collect  it. 

Storer,  J. 

The  defendant,  Smith,  gave  $2,000  cash,  and  a  certificate  of  de- 
posit, amounting,  with  interest,  $200,  on  Ellis  &  Sturges, 
for  the  purchase  of  property  in  Fulton.  The  evidence  was  diverse 
on  the  point  as  to  whether  the  certificate  was  taken  for  cash  or  for 
what  it  mig:ht  be  worth. 

Disposing  of  the  case.  Judge  Storer  was  inclined  to  think  that 
the  weight  of  evidence  was  to  the  efiect  that  it  was  intended  to  be 
transferred  to  the  seller  for  whatever  he  might  be  able  to  obtain  for 
it.  It  appeared  the  plaintiff  asked  defendant.  Smith,  to  indorse  the 
certificate;  and  he  (plaintiff)  says  he  knew  at  the  time  he  first  saw 
it  that  it  was  payable  to  order,  and  that  ii  Smith  indorsed  it  he 
would  be  liable  as  indorser.  On  the  other  hand.  Smith  says  he  did 
not  expect  to  be  held  as  indorser ;  that  he  did  not  know  what  the 
liability  of  an  indorser  was,  never  having  before  indorsed  a  note; 
but  that,  being  importuned,  and  told  that  the  object  was  to  enable 
plaintiff  to  collect  the  money,  he  put  his  name  on  it ;  and  the  ques- 
tion was  whether,  in  good  faith,  and  common  honesty,  plaintiff 
ought  to  recover.  What  did  the  parties  understand  they  had  done 
at  th6  time  this  was  transferred?  If  there  was  no  mutuality  as  to 
the  effect  of  the  act  to  be  done,  then  there  certainly  could  be  no 
contract. 

Were  it  not  for  the  ruling  of  the  supreme  court  in  Miller  v. 
Austin,  he  (Judge  S.)  should  be  inclined  to  hold  with  the  supreme 
court  of  Pennsylvania,  (affirmed  since  the  decision  in  the  case  of 
Miller  v.  Aastin,)  that  these  certificates  of  deposit  could  not  be 
brought  within  the  category  of  promissory  notes  that  were  negoti- 
able. But  regarding  them  as  negotiable  for  the  purposes  of  this 
suit — the  very  appearance  of  such  a  paper  as  this  certificate  was  out 
of  the  ordinary  course — for  there  are  no  bills  of  banks  payable  after 
date  They  are  held  to  be  void,  and  ought  to  be,  for  no  bank 
ought  to  issue  a  post-note.  This  was  not  one  of  those  transactions 
where  one  party  supposed  he  was  paying  cash,  and  the  other  be- 
lieved he  was  receiving  it.  Hence,  although  the  inference  would 
be  where  a  promissory  note  was  made  payable  in  the  ordinary  way, 
and  the  parties  were  solvent,  that  the  indorser  intended  to  be  bound, 
that  when  a  paper  of  this  kind  was  transferred,  worth  only  SSyi 
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in  market  on  the  face  of  it,  the  court  would  hold  that  the  inference 
applicable  to  promissory  notes  and  bills  of  exchange  generally, 
ought  not  to  be  applied.  They  should,  therefore,  hold,  when  Mr. 
Smith  put  his  name  on  the  back  ot  that  paper,  he  did  not  intend  to 
be  bound  by  it. 

King  &  Anderson,  for  plaintiff. 

Tait  &  Perry,  for  defendants. 


[Superior  Court  of  Cincinnati,  Special  Term,  October,  1857.] 

Carney  v.  Kirby. 

For  opinion  in  this  case,  see  1  Disney,  479. 


ATTACHMENT. 

[Superior  Court  of  Cincinnati.] 

Mary  Mulligan  v.  H.  B.  Ruggles. 

The  mere  i»ct  of  selling,  or  the  intention  to  sell,  could  not  be  fraudulent,  un- 
less accompanied  by  such  circumstances  as  necessarily  implicate  the 
parties  in  a  design  to  defraud  their  creditors  and,  therefore,  where  an  at- 
tachment is  secured  upon  filing  an  affidavit  alleging  that  defendants  were 
about  selling  their  goods  to  certain  parties  for  the  purpose  of  defraudins^ 
plaintiff:  Such  attachment  upon  m(»tion  will  be  dismissed,  as  the  ground 
assumed  for  the  same  is  untenable. 

Storer,  J. 

The  motion  to  dismiss  the  attachment  issued  in  the  case  oi 
Mulligan  v.  Ruggles  and  wife,  on  an  aflSdavit  ot  the  plaintiff  that 
defendants  were  about  to  selltheir  propeity  to  defeat  the  plaintiff*s 
claim,  founded  on  the  verdict  of  a  jury,  lor  $400,  was  disposed  of  on 
the  25th  ult.,  by  Judge  Storer.  The  court  remarked,  in  the  course 
of  a  long  opinion,  that  the  claim  set  up  was  merely  a  demand  for 
damages,  which,  though  asse-sed  by  a  jury,  there  was,  as  yet,  no 
judgment  to  confirm  the  right  to  recover.  For  aught  the  court 
knew,  the  verdict  may  be  set  aside  and  a  new  trial  granted.  And  il 
the  party  should  die  while  the  suit  was  pending,  it  would  abate,  and 
the  plaintiff's  claim  be  immediately  lost.  It  was  then  equivalent  to 
an  ordinary  demand  for  damages,  after  the  petition  was  filed  ;  and 
if  an  order  for  attachment  could  not  be  allowed  then,  it  could  not 
be  now.  The  ground  assumed  for  the  attachment  is  untenable. 
The  allegation  was  that  delendants  were  about  selling  their  goods 
to  certain  parties  in  the  state  of  New  York,  for  the  purpose  of  de- 
frauding the  plaintiff.  But  this  did  not  bring  the  case  within  the 
language,  certainly  not  within  the  meaning  of  the  Code.  The  mere 
act  of  selling,  or  the  intention  to  sell,  could  not  be  fraudulent,  un- 
less accompanied  by  such  circumstances  as  necessaiily  implicate  the 
parties  in  a  design  to  defraud  their  creditors. 
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The  remedy  by  attachment  was  a  peculiar  and  very  stringent 
one,  and  must  be  construed  strictly,  and  if  the  court  could  not  find 
in  the  affidavit  a  clear  and  unequivocal  ground  to  sustain  the  order, 
it  should  be  set  aside. 

It  appearing  that  an  attorney  was  the  only  security  upon  the 
undertaking  of  indemnity  on  the  issuing  of  the  attachment,  the 
court  alluded  to  the  2oth  rule  of  that  tribunal,  declaring  that  at- 
torneys should  not  be  received  as  bail  or  surety,  (except  as  surety 
for  costs  for  non-resident  plaintiffs,)  and  remarked  that,  were  it 
necessary  they  might  require  a  new  surety  to  be  given,  but,  as  they 
had  disposed  of  the  case  on  other  grounds,  it  was  not  necessary  to 
do  so. 

The  order  of  attachment  was  accordingly  dismissed. 


[Superior  Court  of  Cincinnati,  Special  Term,  December,  1857.] 

Samuel  Wiggins  v.  The  Covington  and  Cincinnati  Bridge 

Company. 

For  opinion  in  tbis  case,  see  1  Disney,  673. 


[Superior  Court  df  Cincinnati,  Special  Term,  December,  1857.] 

R.  Creighton  v.  F.  Kellerman. 

For  opini6n  in  this  case,  see  1  Disney,  548. 


[Superior  Court  of  Cincinnati,  Special' Term,  December,  1857.] 

Charles  Wilson  v.  Giovanni  Ferrari. 

For  opinion  in  this  case,  see  1  Disney,  579. 
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MUNICIPAL  CORPORATIONS. 

[Superior  Court  of  Cincinnati.] 

Ann  Hedkrick  v.  P.  F.  Christman  and  William  A.  Dick. 

Where  a  city  by  ordinance  provides  for  the  regulation  of  its  markets,  con- 
stituting the  superintendents  of  them  as  special  officers  for  the  purpose 
of  removing  all  obstructions  and  to  see  that  parties  are  prosecuted  who 
violate  these  regulations :  Held^  that  such  superintendent  is  justified  in 
arresting  a  person  who  refused  to  take  any  location  he  could  lawfully 
make,  and  sue  i  arrest  cou'd  be  lawfully  made  without  the  officer  provid- 
ing himself  with  a  warrant. 

Spencer,  J.,  and  a  Jury. 

The  plaintiflF  sought  to  recover  damages  for  an  assault  alleged 
to  have  been  committed  by  defendants. 

On  the  morning  of  the  23d  of  April  last,  in  the  Sixth  Street 
Market  the  defendants,  one  of  whom  was  superintendent  of  mai  kets, 
and  the  other  his  assistant,  found  the  plaintiff,  during  market  hours, 
exposing  to  sale  certain  merchandise,  on  a  stand  placed  by  her  on 
the  .south-west  corner  of  Western  Row  and  Sixth  street ;  and  the 
defendants;  regarding  her  position  there  as  contrary  to  the  or- 
dinance of  the  city,  removed  her  stand  and  wares  across  to  the 
north-east  corner.  It  appeared  in  evidence  that  some  altercation 
took  place,  which  resulted  in  the  defendants  taking  her  to  the  city 
prison,  the  occurrence  having  transpired  early  in  the  morning,  be- 
fore the  police  office  was  open  for  the  dispatch  of  ordinary  business. 
After  the  court  was  opened,  the  plaintiff  was  discharged  by  the 
police  judge,  as  it  would  appear,  without  any  trial. 

In  his  charge  to  the  jury.  Judge  Spencer  referred  to  the  matters 
set  up  in  the  defense, — viz.:  Three  ordinances  passed  by  the  city 
council — the  first  bearing  date,  15th  August,  1855,. by  the  fiity- 
eighth  section  of  which  it  is  made  the  duty  of  the  superintendent 
to  assign  proper  stands  for  all  persons  dealing  In  the  markets,  to  re- 
move all  obstructions  and  to  see  that  parties  are  prosecuted  who 
violate  the  regulations — the  superintendents  being  created  special 
officers  lor  that  purpose ;  and  it  resisted  in  the  discharge  of  these 
duties,  such  resistance  was  pronounced  a  misdemeanor,  lor  which 
the  party  was  liable  to  be  punished  by  a  fine  not  exceeding  $20. 
The  next  ordinance  relied  on  was  passed  on  the  5th  of  February, 
1857 — the  fifth  section  providing  that  no  person  except  infirm  men 
or  women,  should  expose  any  merchandise  for  sale  except  on  the 
north-east  sideofthemarket'sspace.  Anotherordinancewas  passed  on 
the  22d  April,  which  imposes  a  penalty  of  $50,  or  imprisonment,  on 
any  one  violating  this  last  ordinance;  but  this  ordinance,  passed 
only  the  day  previous  to  this  occurrence,  could  not,  because  ot  its 
non-publication  at  the  time,  be  applied  in  such  a  manner  as  to  sub- 
ject the  plaintiff  to  a  prosecution  under  it,  and  could  not,  therefore, 
turnish  any  justification  to  the  defendants  for  taking  the  course 
they  did ;  and  whatever  justification  they  could  make  properly  de- 
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pended  (as  Judge  Spencer  instructed  the  jur>'),  on  the  prior  ordi- 
ances. 

It  was  incumbent  on  the  defendants  to  show  they  were  war- 
ranted in  taking  the  course  they  did.  No  doubt  they  would  be 
responsible  unless  they  justified  themselves  under  the  ordinance. 
The  superintendent  says  lie  assigned  to  her  the  northeast  corner, 
and  she  refused  to  be  confined  to  any  position,  unless  she  had  a  par- 
ticular one  on  the  south-east  corner. 

Now,  if  she  refused  to  take  any  location  he  could  lawfully  make, 
he  was  justified  in  removing  her  property  to  any  place  in  the  mar- 
ket, or  outside  of  it,  it  he  thought  proper — and  the  question  then 
would  be  whether  the  removal  was  properly  made — whether  the  de- 
fendants made  use  of  more  force  or  violence  to  her  person  than  was 
necessary.  If  they  did  not,  then  her  resistance  would  have  been 
unauthorized  ;  and  to  make  their  justification  complete,  it  would  be 
necessary  the  officers  should  have  first  provided  themselves  with  a 
warrant.  They  were,  also,  justified  in  taking  her  to  the  city  prison 
for  the  purpose  of  prosecuting  the  case.  Her  acquittal  would  fur- 
nish/riwa  lacie  evidence  that  she  was  not  guilty ;  but,  nevertheless, 
the  defendants  in  this  matter  would  not  be  responsible  if  the  jury 
should  believe  the  case  was  at  least  a  proper  one  for  prosecution. 
The  jury,  after  a  short  deliberation,  returned  a  verdict  for  defend- 
ants. 

Piatt  &  Piatt,  for  plaintiff. 

E.  P.  Norton  &  W.  Disney,  for  defendants. 


[Superior  Court  of  Cincinnati,  Special  Term,  December,  1857.] 

Eramus  Dennison  v.  C.  T.  Jessup. 

For  opinion  in  this  case,  see  1  Disney,  580. 

This  case  was  affirmed  by  the  suoerior  court  in  general  term.    See  opinion 
2  Disney,  160.  *       ' 


[Superior  Court  of  Cincinnati,  Special  Term,  December,  1857.] 

James  B.  Ramsay  &  Co.  v.  Geo.  Overaker. 

For  opinion  in  this  case,  see  1  Disney,  569. 
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Warring  et  al.  v.  Hazlewood  et  al. 


SCHOOLS-TAXATION— INJUNCTION. 

Isaac  Warring  et  al  v.  R.  C.  Hazlewood,  Treasurer  et  al. 
D.  E.  Felter  et  al  v.  Hazlewood  et  al. 

1.  An  injunction  will  be  granted  to  restrain  the   treasurer  from   collecting  a 

tax  for  the  building  of  school  houses  in  the  subdistricts,  on  the  ground 
that  the  said  districts  had  been  charged,  in  some  cases,  with  the  entire, 
and,  in  other  cases  seven-eighths  of  the  cost  of  building  the  said  school- 
houses. 

2.  A  law  authorizing  a  board  of  education   to  assess  in   the  subdistricts  the 

largest  proportion  of  the  expense  of  buil  iing  a  school-house  is  unconsti- 
tutional, as  all  taxes  must  be  uniform. 

By  the  Court. 

In  the  case  of  Isaac  Warring  and  others  v.  R.  C.  Hazlewood, 
treasurer,  and  the  school  board  of  Columbia  township,  and  D.  E. 
Felter  and  others  v.  Hazlewood  and  the  board  of  education  oi  An- 
derson township,  and  in  one  or  two  other  suits  of  the  same  char- 
acter (instituted  by  different  parties)  petitions  had  been  filed  asking 
injunctions  to  be  granted  to  restrain  the  treasurer  from  collecting 
tax  for  the  building  of  school-houses  in  the  subdistricts,  on  the 
ground  that  the  said  districts  had  been  charged,  in  some  cases,  with 
the  entire,  and,  in  other  cases,  seven-eighths  of  the  cost  of  building 
the  said  school -houses.  On  the  part  of  the  petitioners  it  was  plain 
that  the  law  authorizing  the  board  of  education  to  assess  in  the  sub- 
districts  the  largest  proportion  of  the  expense  of  building  a  school- 
house  was  unconstitutional,  as  all  taxation  must  be  unitorm ;  and, 
also,  that,  under  the  law  of  1857,  no  taxes  could  be  levied  exceed- 
ing two  mills  on  the  dollar,  unless  the  question  was  first  submitted 
to  the  voters  of  the  township. 

The  court  (Judge  Oliver  and  Mallon  being  on  the  bench)  re- 
marked that  the  questions  involved  were  of  great  importance. 

They  were  satisfied  there  had  been  a  great  deal  of  carelessness 
or  want  of  foresight  in  the  manner  of  getting  up  the  school  law  ; 
and  without  fully  determining  the  questions  presented  to  them  in 
the  argument,  they  were  satisfied  there  was  sufficient  appearing  in 
the  case  to  allow  the  injunction.  The  parties  could  be  lurther  heard 
upon  answer.  The  motion  to  dissolve  the  injunction  was  accord- 
ingly overruled. 

Fox  &  Fox,  Dennis  and  Peat,  Johnston  &  Carroll  and  Oliver 
Brown  appeared  in  the  cases. 
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DEBTOR  AND  CREDITOR. 

[Superior  Court  of  Cincinnati.] 

Eureka  Ins.  Co.  v.  Duble. 

Eureka  Ins.  Co.  v.  Irwin  &  Co. 

Where  the  debtor  owes  diffierent  debts  to  the  same  creditor,  and  make  a  par- 
tial payment,  he  has  the  option  to  require  the  application  to  be  made  to 
which  one  he  pleases.  If,  however,  he  makes  the  payment  without  qual- 
ification, and  (toes  not  ask  any  special  appropriation,  the  creditor  may  in- 
dorse it  or  credit  it  as  he  sees  fit.  Should  the  creditor  neglect  to  do  so, 
and  suit  be  brought,  the  court  would  make  the  application  as  might  be 
equitable  between  the  parties. 

Action  against  Duble  on  a  promissory  note  made  by  Irwin  & 
Co.,  and  endorsed  by  Duble  for  the  accommodation  of  the  makers, 
dated  April  30,  1857,  payable  July  2,  for  $750.  In  the  other  action, 
against  Irwin  &  Co.,  the  plaintiff  seeks  to  recover  on  a  note  made 
by  that  firm  in  May,  1857,  payable  September  4,  to  plaintiflPs  order 
for  $843.  Irwin  &  Co.  were  the  principal  debtors  on  both  notes, 
which  were  given  for  premiums  and  risks  taken  by  plaintiff. 

Stoker,  J. 

On  the  30th  July  the  first  note  being  due,  the  defendants,  Irwin 
&  Co..  were  enlisted  to  a  credit  for  an  average  loss  due  them  by 
plaintiffs,  amounting  to  $155.  This  sum  should  be  credited  on  one 
or  other  of  the  noes,  and  the  question  presented  was  on  which  it 
should  be  appropriated. 

There  could  be  no  doubt  as  to  the  general  rule,  that  where  the 
debtor  owes  different  debts  to  the  same  creditor,  and  makes  a  par- 
tial payment,  he  has  the  option  to  require  the  application  to  which 
one  he  pleases.  If,  however,  he  makes  the  payment  without  quali- 
fication, and  does  not  ask  any  special  appropriation,  the  creditor 
may  indorse  it,  or  credit  it  as  he  sees  fit.  Should  the  creditor  neg- 
lect to  do  so,  and  suit  be  brought,  the  court  would  make  the  appli- 
cation as  might  be  equitable  between  the  parties. 

In  the  present  case  no  actual  payment  was  made  by  the  debtor, 
the  amount  sought  to  be  applied  being  a  credit  in  the  hands  of  the 
plaintiffs,  in  favor  of  E.  &  Co.,  which  the  latter  had  a  right  to  re- 
ceive in  cash,  unless  the  plaintiff  could  retain  it  ior  a  subsisting 
debt,  as  a  note  on  which  Duble  was  indorser  was  due  and  unpaid  at 
the  time  this  credit  arose,  the  cotfrse  to  be  pursued  would  be  to  in- 
dorse a  credit  upon  it.  Unless  this  was  done,  E.  &  Co.,  would 
then  have  recovered  the  amount  from  plaintiffs.  Ordered,  that  the 
credit  be  entered  on  the  note  endorsed  by  D. 

Mills  &  Hoadly,  for  plaintiff. 

Caldwell  &  Paddock,  for  defendants. 
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Boyd  V.  Miller  &  Hapgood. 


[Superior  Court  of  Cincinnati,  Special  Term,  November,  1855.] 

The  Dayton  and  Cincinnati  R.  R.  Co.  v.  George  Hatch  et  al. 

For  opinion  in  this  case,  see  1  Disney,  84, 


[Superior  Court  of  Cincinnati,  Special  Term,  January,  1858.] 

Charles  Conahan  v.  Thomas  Cullin. 

For  opinion  in  this  case,  see  2  Disney,  1. 

This  case  was  distinguished  in  the  case  of  Rocke  v.  Raney,  15  Bull.,  Dec. 
333,  334. 


SALE  OF  LANDS— GUARANTY. 

[Superior  Court  of  Franklin  County.] 

BoYD  V.  Miller  and  Hapgood. 

Where  a  vendor  at  the  time  of  sale  of  certain  lands  gives  a  guaranty  of  its 
quality,  and  such  lands  afterwards  prove  to  be  of  an  inferior  quality,  the 
vendor  will  be  liable  on  such  guaranty. 

Matthews,  J. 

A  case  of  considerable  interest  to  land  dealers  and  speculators 
has  just  been  decided  in  the  superior  court  of  this  county,  Judge 
Matthews  presiding. 

About  one  year  since,  Miller  and  Hapgcod,  then  in  partner- 
ship, sold  to  Thomas  Boyd,  in  part  exchange  for  his  farm,  a  tract  of 
land  containing  three  hundred  and  sixty  acres,  in  Alamakee  county, 
Iowa,  at  a  price  of  six  dollars  per  acre,  at  the  same  time  giving  to 
Boyd  a  guaranty,  in  writing,  that  said  tract  was  of  first  rate  soil, 
and  not  of  a  mountainous  character.  This  guaranty  or  warranty 
was  given  before  the  deed  of  Boyd  and  his  wife  had  been  signed  by 
them,  but  subsequent  to  the  making  of  the  deed  by  Hapgood  and 
Miller,  and,  as  was  contended  by  the  defendants,  was  a  gratuity  on 
the  part  of  the  vendors,  not  having  been  stipulated  for  in  the  article 
of  agreement  of  5ale  previously  made  between  the  parties. 

At  trial,  the  plaintiff  (Boyd)  brought  evidence  to  show  that  the 
land  was  of  inferior  quality,  and  the  defendants  producing  no  evi- 
dence to  oppose  this,  the  jury  rendered  a  verdict  against  the  de- 
fendants of  $2,000  damages,  being  only  $160  less  than  the  whole 
consideration  money.  There  was  no  charge  of  fraud  against  the 
defendants,  and  it  was  only  by  a  departure  Irom  the  usual  course  in 
land  sales  in  giving  guaranty  as  to  quality,  that  they  were  rendered 
liable. 

The  case  will  probably  be  taken  up,  on  error,  to  the  supreme 
court  of  the  state,  now  in  session. 

C.  N.  Olds,  for  plaintiff. 

Henry  C.  Noble,  for  defendants. 
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[Superior  Court  of  Cincinnati,  Special  Term,  December,  1857.] 

Edwin  Ludlow  v.  Edward  Hurd  et  al. 

For  opinion  in  this  case,  see  1  Disney,  552. 


[Superior  Court  of  Cincinnati,  Special  Term,  March,  1868.] 

John  B.  Purceli*  v.  Nicholas  Goshorn  and  Lorenia  Goshorn. 

For  opinion  in  this  case,  see  2  Disney,  90. 

This  case  was  affirmed  by  the  supreme  court.    See  opinion,  11  O.  S.,  64i 


OPERATING  AND  MAINTAINING  A  FERRY. 

[Superior  Court  of  Cincinnati.] 

6592  Samuel  Wiggins  v.  John  Good. 
7192 V. . 

1.  Where  a  person  owns  a  ferry  right  and  sells  and  conveys  an  undivided  half 

of  his  right  to  another,  such  purchaser  takes  his  half  with  all  its  ad- 
vantages and  incumbrances,  and  whatever  the  previous  arrange- 
ment between  the  city  and  the  sole  owner  might  have  been  regarding  the 
furnishing  of  a  landing,  such  purchaser  takes  an  undivided  half  of  its 
benefits  and  burdens  and  the  joint  owners  become  equally  bound  to  fur- 
nish a  proper  lauding,  for  the  use  of  the  ferry. 

2.  The  rights  and  obligations  of  the  parties  in  conducting  the  business   of 

such  fern*,  was  that  of  partners,  and  any  advances  made  by  one  for  the 
benefit  of  both,  is  a  matter  of  account,  and  must  be  settled  as  such. 

One  of  these  cases  was  tried  by  a  jury,  a  verdict  rendered  for 
the  plaintiff,  and  a  motion  for  a  new  trial  made  by  the  defendant. 
The  other  was  submitted  to  the  court.  The  latter  case,  and  the 
motion  for  a  new  trial  in  the  former,  were  argued  tofjether,  with  a 
view  to  a  particular  question  supposed  to  arise  in  each  case,  and  in- 
volving the  right  of  the  plaintiff  to  sustain  either  of  the  actions  in 
the  form  in  which  they  were  brought.  This  question  involved  an 
inquiry  into  the  nature  of  the  relation  between  the  plaintiff  and 
defendant,  as  the  owners  of  a  ferry  between  the  cities  of  Cincinnati 
and  Covington. 

It  appeared  from  the  evidence  that  Wiggins  &  Garniss  owned 
the  ferry  right  from  the  public  landing  in  Cincinnati  to  Kentucky, 
and  the  right  to  use,  for  the  purposes  of  the  ferry,  so  much  of  the 
landing  as  might  be  required.  An  arrangement  was  made  with  the 
city  by  which  the  use  of  the  landing  was  relinquished  under  certain 
conditions.  Wiggins  and  Garniss  agreed  to  remove  the  ferry  land- 
ing to  wharves  of  their  own,  or  such  as  they  might  obtain,  between 
Main  and  Vine  streets ;  and,  in  consideration  of  this,  and  during  the 
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time  the  arrangement  continued  the  city  gave  to  them  the  use  of 
the  landings  at  the  termination  of  Walnut  and  Vine  streets,  and 
extended  their  exclusive  right  of  a  ferry  to  Vine  street.  Garniss 
afterwards  sold  out  to  Wiggins,  and  the  latter  became  the  sole 
proprietor.  Wiggins  then  sold  and  conveyed  to  Good  an  undivided 
half  of  his  ferry  right.  Wiggins  and  Good,  in  connection  with  the 
owners  of  the  ferry  right  on  the  Kentucky  side  of  the  river,  pro- 
cured the  necessary  boats,  and  conducted  a  ferry,  which  is  still  in 
operation. 

It  appeared  that  the  owners  ot  the  ferry  right  on  the  Kentucky 
side  had  nothing  to  do  with  furnishing  a  landing  on  the  Ohio  side, 
that  obligation  devolving  on  Wiggins  &  Good,  or  one  of  them. 

The  first  and  principal  matter  of  dispute  between  Wiggins  & 
Good  involved  in  both  cases,  was  whether  both  of  them,  or  Wig- 
gins alone,  were  bound  to  furnish  a  landing  for  the  ferry.  Good 
claimed  that  he  had  nothing  to  do  with  furnishing  a  landing,  that 
matter  devolving  on  Wiggins,  and  Wiggins  alone  being  interested 
in  the  landings  at  the  termination  of  Walnut  and  Vine  streets.  It 
appeared  that,  in  point  of  fact,  from  the  time  of  the  sale  to  Good  to 
the  commencement  of  these  suits,  Wiggins  had  furnished  a  landing 
upon  wharf  property  owned  by  him.  The  suits  were  brought — one 
to  recover  a  portion  of  the  expense  incurred  in  improving  the  land- 
ings at  the  termination  of  Walnut  and  Vine  streets,  and  the  other 
for  the  use  of  the  wharf  of  Wiggins  as  a  landing  for  the  ferry. 

I  have  examined  tha  conveyance  from  Wiggins  to  Good,  and, 
in  connection  with  it,  the  contract  between  Wiggins  and  Garniss 
and  the  city.  What  were  the  rights  acquired  by  Good  depends  en- 
tirely on  the  construction  of  that  conveyance  and  contract.  I  am 
satisfied  that  they  did  not  vest  in  Good  any  right  or  interest  in  the 
individual  wharf  property  of  Wiggins.  There  is  nothing  in  them 
•  to  bind  Wiggins  to  furnish  a  landing  on  his  individual  property. 
Whatever  may  have  been  the  intention  in  that  respect,  there  is  no 
language  in  the  writings  that,  in  my  opinion,  can  be  construed  to 
have  such  an  operation.  The  writings  might,  by  some  proper  pro- 
ceeding, be  set  aside  or  changed,  and  parol  evidence  as  to  the  in- 
tent ot  either,  or  both  of  the  parties,  might  be  received  for  that  pur- 
pose ;  but,  in  the  present  cases,  I  cannot  consider  any  such  evi- 
dence. 

When  the  conveyance  from  Wiggins  to  Good  was  executed 
and  delivered,  the  latter  became  possessed  of  one  undivided  half  of 
the  ferry  right,  or  franchise.  He  took  it  with  all  its  advantages  and 
incumbrances.  Whatever  the  arrangement  with  the  city  may  be 
considered,  Good  took  an  undivided  half  of  its  benefits  and  burdens; 
and  I  hold  that  Good,  equally  with  Wiggins,  became  bound  to  fur- 
nish a  landing  between  Main  and  Vine  streets,  for  the  use  of  the 
ferry. 

Such  being  the  rights  and  obligation  of  the  parties,  and  they 
actually  conducting  the  business  of  a  ferry  between  Cincinnati  and 
Covington,  what  was  their  relation  in  that  business  ?  I  am  satisfied 
it  was  that  of  partners,  and  that,  as  to  any  advances  made  by  one 


Digitized  by 


Google 


320  OHIO  DECISIONS. 


Superior  Court  of  Cincinnati. 


for  the  benefit  of  both,  it  is  a  matter  of  account,  and  must  be  set- 
tled as  such. 

The  right  and  title  of  the  plaintiff  and  defendant  as  owners  of 
a  ferry  right  or  franchise,  and  the  connection  between  them  thus 
created,  is  to  be  distinguished  from  the  relation  created  by  the  use 
of  their  joint  property.  As  to  the  former,  they  are  to  be  regarded 
as  tepants  in  common  real  estate,  but  as  to  the  latter,  as  partners. 
The  two  owners  of  a  ferry  right  are  under  no  obligation  as  such  to 
each  other  to  procure  boats  and  run  the  ferry.  If  they  agree  to  do 
so,  then  their  rights  and  obligations  in  the  running  of  the  ferry  de- 
pend upon  their  agreement,  and  not  on  their  joint  ownership  of  a 
ferry  right.  It  differs  nothing  in  principle  from  the  case  of  two 
tenants  in  common  of  a  field,  or  lot  of  land,  who  should  agree  to 
carry  on  upon  it  the  business  of  farming  or  gardening. 

In  the  present  case  I  am  satisfied  that  there  are,  in  fact,  two 
joint  adventures  in  which  the  plaintiff  and  defendant  have  been  in- 
volved from  carrying  on  the  ferry.  One  in  connection  with  persons 
in  Kentucky,  and  the  other  as  between  themselves;  and  the  latter 
appears  to  be  limited  to  the  matter  of  furnishing  a  landing  under 
the  arrangement  with  the  city.  It  necessarily  became  a  joint  matter, 
and  what  are  the  respective  rights  and  obligations  of  the  parties 
growing  out  of  it  must,  I  think,  be  settled  in  one  action,  framed  for 
the  purpose.  In  this  view,  it  is  my  conclusion  that  the  present 
actions  are  improperly  conceived,  and  cannot,  as  they  stand,  be 
maintained.  But  I  think  the  two  cases  may  be  consolidated,  and 
by  the  proper  amendnitrnt,  be  made  to  present  a  fair  case  for  deter- 
mination. To  enable  this  to  be  done,  the  verdict  will  be  set  aside, 
and  leave  given  to  consolidate  the  cases,  and  amend  by  asking  an 
account  of  the  dealings  of  the  parties  in  reference  to  a  landing  for 
the  ferry,  up  to  the  time  of  notice,  putting  an  end  to  any  implied 
understanding  between  the  parties. 


[Superior  Court  of  Cincinnati,  Special  Term,  January,  1858.] 

Sidney  S.  Hartshorne  et  al  v.  Joseph  S.  Ross,  Admr.,  et  al. 

For  opinion  in  this  case,  see  2  Disney,  15. 

This  case  was   affirmed  by  the  superior   court   in   general   term.    See 
opinion,  2  Disney,  444.    Quoted  in  Doyle  v.  Doyle,  50  O.  S.,  330,  343. 
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Chapin  v.  School  District. 


TRUSTS  AND  TRUSTEES— CORPORATIONS— EQUITY. 

Chapin  v.  School  District  No  2,  in  Winchester. 

1.  A  gift  of  real  or  personal  estate  to  promote  education  is  a  charity. 

2.  A  corporation  may  be  the  trustee  of  a  charity,  provided  the  trust  be  not  re- 

pugnant to  or  inconsistent  with  the  proper  purposes  for  which  the  cor- 
poration was  created. 

3.  If  a  corporation  be  incompetent  to  hold  as  a  trustee,  that  will  not  make 

void  the  devis^or  grant,  but  equity  will  appoint  a  new  trustee  to  carry 
out  the  objects  of  the  charity. 

4.  A  variation  from  the  strict  legal  designation  in  a  devise  or  conveyance  to  a 

corporation,  for  charitable  pnrposes,  will  not  make  void  the  devise  or 
grant,  provided  the  corporation  meant  can  be  sufficiently  ascertained 
from  the  terms  used. 

By  the  Court. 

A  gift  of  real  or  personal  estate  to  promote  education  is  a  char- 
ity. 

A  corporation  may  be  the  trustee  ot  a  charity,  provided  the 
trust  be  not  repugnant  to  or  inconsistent  with  the  proper  purposes 
for  which  the  corporation  was  created.  If  a  corporation  be  incom- 
petent to  hold  as  a  trustee,  that  will  not  make  void  the  devise  or 
grant,  but  equity  will  appoint  a  new  trustee  to  carry  out  the  objects 
of  the  charity. 

A  variation  from  the  strict  legal  designation,  in  a  devise  or  con- 
veyance to  a  corporation  for  charitable  purposes,  will  not  make 
void  the  devise  or  grant,  provided  the  corporation  meant  can  be 
suflSciently  ascertained  from  the  terms  used. 

A  grantor,  "in  consideration  of  helping  to  support  and  main- 
tain a  school  for  the  purpose  of  teaching  the  art  of  reading,  writing 
and  arithmetic,  in  the  second  school  di-trict  of  the  town  of  W.," 
conveyed  "unto  the  inhabitants  of  the  district  forever,  for  the 
sole  purpose  of  supporting  a  school  in  the  district,  a  tract  of  land. 
to  have  and  to  hold  the  same  to  the  said  inhabitants  of  the  said 
second  school  district  and  their  successors  forever.'*  He,  also,  at  a 
subsequent  time,  made  another  conveyance  of  another  tract,  in  con- 
sideration of  one  dollar  and  other  valuable  considerations,  to 
William  AlKn,  agent  of  the  district,  **or  to  his  successor  as  agent 
for  said  school  district  forever;"  "the  profits  and  rents  of  which 
are  forever  to  be  applied  for  the  benefit  of  the  inhabitants  of  the  dis- 
trict, for  building  a  meeting  house  thereon,  and  toward  the  support 
and  maintenance  of  worthy  ministers  of  the  gospel,"  to  have  and  to 
hold  to  "him,  the  said  William  and  successor  as  agent  of  said  dis- 
trict."    Both  deeds  contained  the  usual  covenants  of  warranty, 

held,  that  the  conveyances  were  in  trust  for  charitable  pur- 
poses and  not  upon  condition.  That  the  district  was  a  good  trustee 
under  the  first  deed,  and  that  the  grantee  was  sufficiently  desig- 
nated to  take  the  deed.      That  the  district  could   not  be  a  trustee 


21    W.  L  G. 
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Hamilton  Common  Pleas  Court. 


under  the  second  deed,  the  object  of  the  trust  being  inconsistent 
with  the  design  for  which  school  districts  are  created ;  but  that  the 
beneficiaries  being  sufficiently  ascertained,  a  court  of  equity  would 
appoint  a  trustee  to  uphold  the  charity. 


DAMAGES— NEW  TRIAL. 

[Hamilton  Common  Pleas  Court] 

Mary  Jane  Cribbett  v.  William  Mathers. 

motion  for  a  new  trial  upon  the  ground  that  the  damages  awarded  were  ex- 
cessive cannot  be  granted  by  the  court  unless  it  also  appears  that  the 
jury  acted  from  passion  or  prejudice. 

Mallon,  J. 

In  the  case  of  Mary  Jane  Cribbett  v.  William  Mathers  in  which 
a  verdict  had  been  returned  for  the  plaintiff  for  $10,000,  the  mo- 
tion for  a  new  trial,  presented  by  defendant's  counsel,  was  passed 
upon  by  Judge  Mallon. 

The  court  remarked  that  the  ground  on  which  a  new  trial  was 
asked  was,  that  the  damages  were  excessive.  The  plaintiff  had  al- 
leged a  breach  of  promise  of  marriage,  and  the  allegation  that 
under  that  promise  the  defendant  had  accomplished  her  seduction, 
was  allowed  to  go  to  the  jury  in  aggravation  of  damages.  Much 
had  been  said  by  counsel  on  both  sides  as  to  what  public  opinion 
was  in  this  case.  The  court  did  not  try  to  ascertain  what  that  pub- 
lic opinion  really  was,  or  think  it  proper  to  consult  it.  It  would  be 
an  unsaie  and  improper  guide  for  a  judge  to  follow.  The  law 
pointed  out  clearly  and  distinctly  the  course  which  the  court  must 
pursue  in  a  motion  of  this  character.  Where  there  was  no  rule  of 
damages,  except  the  teelings  and  opinions  of  the  jury,  it  was  diffi- 
cult to  say  that  the  damages  were  excessive,  although  the  amount 
might  appear  to  be  large.  The  rule  is  that  the  judge  cannot  set 
aside  a  verdict  because  the  damages  are  excessive,  unless  it  appear 
also  that  the  jury  acted  from  passion  or  prejudice ;  and,  although 
the  verdict  awarded  a  larger  amount  than  he  (Judge  Mallon)  would 
have  given,  and  that  in  giving  it  the  jury  had  probably  looked  at 
the  case  in  a  stronger  light  against  the  defendant  than  the  evidence 
would  justify,  he  could  not  say  they  acted  from  prejudice  or  passion 
The  circumstances,  as  he  supposed,  would  have  warranted  the  jury 
in  finding  much  less  damages ;  but  they  had  a  right  to  pass  on  the 
evidence ;  and  though,  therefore,  from  the  first  there  was  a  dispo- 
sition on  the  part  of  the  court  to  set  aside  the  verdict,  they  did  not, 
after  a  careful  examination  of  the  law,  find  anything  to  authorize 
them  to  do  so.  The  application  for  a  new  trial  should,  therefore, 
be  refused. 

The  defendant's  counsel,  W.  T.  Forrest, intimated  that  he  should 
tender  a  bill  of  exceptions. 
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Buckingham  v.  Carter. 


[Superior  Court  of  Cincinnati,  General  Term,  January,  1858.] 

B.  Matlack  kt  al.,  Trustees,  v.  J.  Dan  Jones,  Auditor, 

ET  AL. 
For  opinion  in  this  case,  see  2  Disney,  2. 


[Superior  Court  of  Cincinnati,  Special  Term,  November,  1864. 

The  City  of   Cincinnati  v.  The   Board  of  Commissioners 
OF  Hamilton  Co. 

For  opinion  in  this  case,  see  1  Disney,  4. 


[Superior  Court  of  Cincinnati,  General  Term,  June,  1856.] 

Marine  Ruffner  v.  Commissioners  of  Hamilton  Co.  et  al. 

For  opinion  in  this  case,  see  1  Disney,  196. 

This  case  was  cited  in  the  dissenting  opinion  in  the  case  of  McGill  v. 
State,  34  O.  S.,  228,  264,  265.  Also  cited  in  Hays  et  al.  v.  Tones  et  al.,  27  O.  S., 
218,  232;  State  v.  Shearers,  46  O.  S.,  275,  282.  c5ited  and  distinguished  in  Ben- 
ninger  v.  Gall,  1  C.  S.  C.  R.,  331,  334. 


[Superior  Court  of  Cincinnati,  Special  Term,  May,  1856»] 

RuFus  Mayhew  V.  Commissioners  of  Hamilton  Co. 

For  opinion  in  this  case,  see  1  Disney,  186. 


[Superior  Court  of  Cincinnati,  Special  Term,  March,  1858.] 

Probasco  V.  Johnson  et  al. 

For  opinion  in  this  case,  see  2  Disney,  96. 


[  Superior  Court  of  Cincinnati,  Special  Term,  November,  1857.] 

W.  A.  Work  &  Son  v.  Mitchell  &  Wanzer. 

For  opinion  in  this  case,  see  1  Disney,  506. 


[Superior  Court  of  Cincinnati,  General  Term,  February,  1868.] 

Mark  Buckingham,  Adm'r,  v  Matilda  Carter,  Adm'x. 

For  opinion  in  this  case,  see  2  Disney,  41. 

A  contra  opinion  is  found  in  Doughman  v.  Doughman,  21  O.  S.,  658. 
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[Superior  Court  of  Cincinnati,  General  Term,  March,  1867.] 

Robert  W.  Badgely  v.  Commissioners  of  Hamilton  Co. 

For  opinion  in  this  case,  see  1  Disney,  316. 


[Superior  Court  of  Cincinnati,  Special  Term,  May,  1858 J 

Goodman  &  Corwin,  Trustees,  etc.,  v.  The  Cincinnati  & 
Chicago  R.  R.  Co. 

For  opinion  in  this  case,  see  2  Disney,  176. 


[Superior  Court  of  Cincinnati,  Special  Term,  March,  1857.] 

Sanderson  Robert  v.  New  England  Mutual  Ins.  Co. 

For  opinion  in  this  case,  see  1  Disney,  355. 

This  case  "was  affirmed  by  the  superior  court  in  general  term.  Sec 
pinion,  2  Disney,  106.  Distinguished  in  Mutual  Life  Ins.  Co.  v.  French  et  al., 
)  O.  S..  240,  254.    Cited  in  Klein  v.  N.  Y.  L.  Ins.  Co.,  14  Otto,  88,  91. 


[Superior  Court  of  Cincinnati,  General  Term,  March,  1858.] 

Sanderson  Robert  v.  New  England  Mutual  Ins.  Co. 

For  opinion  in  this  case,  see  2  Disney,  106. 


[Superior  Court  of  Cincinnati,  Special  Term,  June,  1856.] 

The  Southern  Bank  of  Kentucky  v.   G.  Brashears   and 
J.  W.  Laws,  Partners. 

For  opinion  in  this  case,  see  1  Disney,  207. 


[Superior  Court  of  Cincinnati,  Special  Term,  March  1858.] 

James  M.  Martin  v.  William  H.  Gayle. 

For  opinion  in  this  case,  see  2  Disney,  86. 


[Superior  Court  of  Cincinnati,  Special  Term,  March,  1858,] 

A.  D.  Griefp  &  Co.  V.  Madison  Cowguill. 

For  opinion  in  this  case,  see  2  Disney,  58. 
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Van  Ingen  v.  Newton. 


[Superior  Court  of  Cincinnati,  General  Term,  June,  1857.] 

The  Cincinnati  Ins.  Co.  v.  Rieman  &  Sons. 

For  opinion  in  this  case,  see  1  Disney,  396.    For  special  term  decision  see 
anU,  P.,  280 . 


[Superior  Court  of  Cincinnati,  General  Term,  January,  1868.J 

Charles  Conahan  v.  Charles  Leggitt  et  al. 

For  opinion  in  this  case,  see  2  Disnej',  9. 


[Superior  Court  of  Cincinnati,  Special  Term,  June,  1856.] 

James  WiNSLOw,  Trustee,  etc,  v.  The  Troy  Iron  [and  Nail 

Factory,  et  al. 

% 

For  opinion  in  this  case,  see  1  Disney,  229, 


[Superior  Court  of  Cincinnati,  Special  Term,  May,  1857.] 

The  Western  Female  Seminary  v.  John  M.  Blair. 

For  opinion  in  this  case,  see  1  Disney,  370. 


[Superior  Court  of  Cincinnati,  General  Term,  April,  1858.] 

John  C.  Smith  v.  Robert  B.  Bowler. 

For  opinion  in  this  case,  see  2  Disney,  153. 


[Superior  Court  of  Cincinnati.iGeneral  Term,  April,  1858.] 

C.  T.  jEssup  V.  E.  B.  Dennison. 

For  opinion  in  this  case,  see  2  Disney,  150.     . 


[Superior  Court  of  Cincinnati,  Special  Term,  June,  1857.] 

James  L.  Van  Ingen  v.  R.  S.  &  O.  E.  Newton. 

For  opinion  in  this  case,  see  1  Disney,  458. 
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DEEDS. 

[Superior  Court  of  Cincinnati,  Special  Term,  June,  1867.] 

Johnson  v.  Simpson. 

In  the  description  of  a  deed,  if  the  premises  intended  to  be  granted  appear 
clearly  and  satisfactorily  from  any  part  of  the  description,  and  other  cir- 
cumstances of  description  are  mentioned  which  are  not  applicable  to  such 
premises,  the  grant  will  not  be  defeated,  but  those  circumstances  will  be 
rejected  as  false  or  mistaken. 

Storer,  J. 

By  the  Court. 

In  the  description  of  a  deed,  if  the  premises  intended  to  be 
granted  appear  clearly  and  satisfactorily  from  any  part  of  the  de- 
scription, and  other  circumstances  of  description  are  mentioned 
which  are  not  applicable  to  such  premises,  the  grant  will  not  be  de- 
feated, but  those  circumstances  will  be  rejected  as  false  or  mistaken. 

The  defendant  owned  a  lot  of  land  known  as  No.  330,  which 
he  purchased  of  one  S.  It  was  bounded  north  by  a  passage-way 
twenty-five  feet ;  east  by  lot  No.  329 ;  one  'hundred  and  twenty-six 
feet  south  by  Merrimack  street  twenty-five  feet ;  and  west  by  lot 
No.  331,  one  hundred  and  twenty-six  feet.  He  conveyed  it  to  the 
plaintiff,  who  went  into  possession  on  taking  the  deed.  The  de- 
scription in  the  deed  to  the  plaintiff  gave  the  correct  boundaries  on 
the  north  and  south ;  and  also  the  length  of  the  lines  correctly  on 
the  east  and  west ;  but  it  slated  the  lot  on  the  east  to  be  No.  347  in- 
stead of  329,  and  on  the  west  to  be  349  instead  of  331.  It  stated, 
also,  that,  it  was  the  same  lot  conveyed  to  him  by  S. 

Held,  that  the  error  in  the  numbers  of  the  lots  on  the  east  and 
west  did  not  affect  the  validity  of  the  deed,  and  that  the  defendant 
was  not  liable  for  damages  on  his  covenants  of  warranty. 
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Burnham  v.  Ayer. 


EVIDENCE. 

[Superior  Court  of  Cincinnati.] 

Burnham  v.  Ayer. 

If  a  witness  has  any  knowledge  of  the  hand-writinjg^  of  a  person,  which 
knowledge  has  been  derived  from  seeing  him  write,  or  from  seeing  his 
writings  or  signatures  on  papers,  that  have  been  recognized  by  him  as 
genuine,  or  from  an  intimate  acquaintance  with  his  signatures  which 
have  been  adopted  into  ordinary  business  transactions,  he  may  give  his 
opinion  of  such  writing. 

Storer,  J. 

In  assumpsit  for  money  had  and  received,  the  plaintiflF  pro- 
duced a  mortgage  of  personal  property  to  his  intestate,  purporting 
to  be  signed  by  the  defendant,  on  the  back  of  which  was  the  usual 
aifidavit  of  genuineness  of  the  debt  set  forth  in  the  mortgage.  He 
proved  the  handwriting  of  the  signature  to  the  mortgage,  and  also 
to  the  affidavit,  but  did  not  produce  the  witnesses  to  the  execution 
of  the  mortgage.  Held,  that  upon  the  issue  of  non-assumpsit,  the 
evidence  was  competent. 

If  a  witness  has  any  knowledge  of  the  handwriting  of  a  per- 
son, which  has  been  derived  from  seeing  him  write,  or  from  seeing 
his  writings  or  signatures  on  papers  that  have  been  recognized  by 
him  as  genuine,  or  from  an  intimate  acquaintance  with  his  signatures 
which  have  been  adopted  into  ordinary  business  transactions,  he 
may  give  his  opinion  of  the  handwriting.  But  it  must  appear  that 
he  has  some  such  knowledge  before  he  can  be  permitted  to  testify 
to  his  opinion. 


[Superior  Court  of  Cincinnati,  General  Term,  November  1857.] 

Neville  &  Co.  v.  Administrator  of  Stephen  Ham  bo. 

For  opinion  in  this  case,  see  I  Disney,  517. 
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PLEADING— PRACTICE, 

[  Superior  Court  of  Cincinnati.) 

D.  E.  Meigs  &  Co.  v.  Gustave  Guiraud. 

In  an  action  upon  a  promissory  note,  in  which  the  petition  is  in  the  usual 
forin,  but  the  note  incorporated  therein  is  in  French,  the  court  will  not 
enter  up  a  judgment  on  such  petition  until  the  plaintiff  has  amended  it 
by  furnishing  a  copy  of  the  note  Sneddon  in  the  English  language. 

Spencer,  J. 

Judge  Spencer  said  the  action  in  the  case  was  on  a  promissory 
note.  The  petition  was  in  the  usual  form,  but  the  note  incorpor- 
ated therein  was  in  the  French  language,  and  no  translation  of  it 
was  furnished.  If  it  went  on  the  record  in  that  form,  nobody  here- 
after, in  contemplation  of  law,  would  be  presumed  to  know  the 
cause  of  action.  The  court  would  not  be  bound  to  study  French 
to  determine  it.  They  might  have  the  whole  of  the  petition  in 
French  as  well  as  part  of  it.  It  is  bad  enough  (continued  Judge 
Spencer)  to  print  election  tickets  in  a  foreign  language,  but  when 
it  comes  to  proceedings  in  a  court  of  justice,  I  think  the  practice 
must  be  discountenanced.  I  cannot,  therefore,  enter  up  a  judgment. 
The  plaintiff  will  be  required  to  amend  by  furnishing  a  copy  of  the 
note  sued  on  in  the  English  language. 


[Superior  Court  of  Cincinnati,  Special  Term,  December,  1857.] 

James  B.  Ramsay  &  Co.  v.  George  Overaker. 

For  opinion  in  this  case,  see  1  Disney,  571. 


[Superior  Court  of  Cincinnati,  General  Term,  April,  1856.] 

Doe  ex-dem.  Village  of  Fulton  v.  John  Mehrenfield. 

For  opinion  in  this  case,  see  1  Disney,  161. 
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Dunham  v.  Railroad  Co. 


RAILROADS— CONTRACTS— COVENANTS. 

[Superior  Court  of  Cincinnati.] 

A.  T.  Dunham  v.  Dayton  and  Cincinnati  R.  R.  Co. 

1.  In  determining  whether  the  covenants  in  a  contract  are  dependent  or  in- 

dependent, th«!  intention  of  the  parties  to  the  contract  is  to  be  regarded 
— there  is  no  technical  rule. 

2.  In  an  action  on  a  contract  for  the  construction  of  part  of  defendant's  rail- 

road, in  which  defendant  agreed  to  assign  to  plaintiff  a  certain  quantity 
of  work  each  month,  and  plaintiff  agreed  to  do  all  the  work  required  to 
complete  the  road,  for  which  he  was  to  be  paid  a  specified  rate :  Hetd^ 
that  plaintiff  after  a  reasonable  delay  on  the  part  of  defendant  to  assign 
work,  was  bound  to  wait  on  defendant  no  longer,  and  was  therefore,  en- 
titled to  recover  of  defendant  to  a  certain  extent. 

Gholson,  J. 

This  action  is  founded  on  a  contract  for  the  construction  of 
the  part  of  the  railroad  of  defendant  known  as  "The  Tunnel.'* 
There  are  various  proyisions  in  the  contract,  and  the  petition  is 
framed  on  the  idea  that  it  is  devisable,  and  that  an  action  will  lie 
for  each  monthly  default  on  part  of  the  defendant  in  ordering  work 
to  be  done.  There  are,  therefore,  in  the  petition,  several  distinct 
causes  of  action.  A  demurrer  has  been  filed  to  all  and  each  of  the 
causes  of  action 

Thcrfirst  point  to  be  considered  is,  whether  the  contract  be 
devisible.  If  it  be  not,  then  none  of  the  causes  of  action,  except 
the  first,  can  be  sustained. 

In  determining  whether  covenants  are  dependent  or  independ- 
ent, the  intention  is  to  be  regarded — there  is  no  technical  rule. 
'*The  parties  have  a  right  to  make  their  agreements  dependent  or 
independent;  and  as  they  make  them,  the  courts  are  bound  to  en- 
force them."  6  Ohio,  490;  1  Ohio,  880.  Any  rule  which  has  been 
laid  down  on  this  subject  is  really  only  in  aid  of  the  ascertainment 
of  the  intention  of  the  parties,  and  must  yield  to  the  intention,  if 
otherwise  clearly  ascertained. 

The  defendant  agreed  to  assign  each  month  a  certain  quantity 
of  work  to  the  plaintiff,  but  the  plaintiff  agreed  to  do  all  the  work 
required  to  complete  the  tunnel,  for  which  he  was  to  be  paid  at  a 
specified  rate.  Now  it  appears  to  me  that  it  was  not  the  intention 
that  the  plaintiff  might  fail  or  refuse  to  do  the  work  for  one,  two, 
or  three  months,  and  then  return  and  require  work  to  be  assigned. 
So  if  the  defendant,  after  having  exhausted  the  time  allow^  for 
suspension,  neglected  or  refused  to  assign  work,  the  plaintiff  was 
bound  to  wait  on  them  no  longer  ;  if  they  gave  no  work  in  August, 
they  could  not  .expect  the  plaintiff  to  be  ready  and  willing  to  do 
work  in  November. 

It  may  be  that  the  provisions,  as  to  suspension  and  giving  out 
work,  were  intended  to  protect  the  plaintiff  against  delay,  and 
secure  at  the  same  time  to  the  defendants  they  not  being  required 
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to  progress  beyond  their  means.  In  this  view,  however,  the  dam- 
ages would  be  for  the  delay,  and  not  for  the  price  or  profits,  and  the 
action  is  brought  for  the  latter. 

The  demurrer  to  all  the  causes,  except  the  first,  must  be  sus- 
tained, there  being  no  sufficieut  averment  of  performance  on  the 
part  of  plaintiff,  or  breach  on  the  part  of  defendant.  But  the  first 
cause  is  sufficient — it  shows  a  right  to  recover  to  a  certain  extent. 
The  damages  are,  I  think,  properly  laid,  but,  were  it  otherwise,  a 
plea  to  the  damage  only  is  bad,  unless  the  damage  is  so  essentially 
connected  with  the  causes  of  action,  that,  without  it,  the  action 
could  not  be  maintained;  53  E.  C.  L.,  926;  49  E.  C.  L.,  1002  ;  15 
M.  &  W.,  330;  and  this  must  be  still  more  true  of  a  demurrer  un- 
der the  Code. 


BILLS  AND  NOTES— INTOXICATING  LIQUORS. 

[Superior  Court  of  Cincinnati.] 

Simon  Lowenstine  v.  Samuel  Mai.es. 

In  an  action  upon  a  note,  the  defendant  answered  that  it  ^as  given  partly  for 
cash  loaned,  the  balance  ot  the  consideration  being  a  certain  amount  of 
alcoholic  liquor,  which  defendant  claims  was  adulterated  with  strychnine 
and  other  active  poisons,  and  that  therefore  there  was  a  failure  of  the 
consideration,  the  liquor  being  useless  to  him  as  an  article  of  merchan- 
dise :  Held^  that  this  answer  did  not  set  up  a  complete  defense,  but  only 
a  bar  to  the  extent  of  the  failure  of  the  consideration. 

Spencer,  J. 

Submitted  to  Judge  SpEncer  on  a  demurrer  to  the  petition. 
The  action  was  brought  on  one  of  two  notes,  which,  it  appears, 
from  the  answer  of  detendant,  were  given  partly  for  cash  loaned, 
the  balance  of  the  consideration  being  one  hundred  and  seventy-five 
gallons  of  alcoholic  liquor,  sold,  as  detendant  claims,  for  **pure 
French  brandy,"  while  it  was  adulterated  with  strychnine  and  other 
active  poison^.  In  consequence  of  the  alleged  impregnation,  he 
states  there  was  a  failure  or  the  consideration,  the  liquor  being  use- 
less to  him  as  an  article  of  merchandise. 

Judge  Spencer  remarked  that,  though  in  contempbiion  of  law, 
the  defendant  may  have  got  an  article  useless  to  him  as  a  matter  of 
merchandise,  (as  he  could  not  sell  it  without  becoming  amenable 
to  the  law),  to  render  the  contract  void,  it  should  appear  the  plain- 
tiff had  acted  in  violation  of  the  first  or  second  sections  of  the  act 
prohibiting  the  use  of  active  poisons  in  the  manufacture  or  sale  of 
alcoholic  liquor,  either  in  the  process  of  preparation  by  rectifying 
or  otherwise;  or,  if  engaged  in  the  manufacture,  sale  or  rectifying 
of  the  same,  by  omitting  to  have  branded  on  the  cask  or  barrel  the 
words  "  containing  no  poisonous  drug  or  other  added  poison." 

In  the  present  case  there  was  no  pretense  that  the  plaintiff"  was 
engaged  in  the  manufacture  of  this  liquor,  but  that  he  was  a  dealer 
in  it,  and  undertook  to  sell  it  as  pure  brandy.  The  answer  does  not 
set  up  a  complete  defense,  but  ouly  a  bar  to  the  extent  of  the  fail- 
ure of  the  consideration  ;  and  to  this  the  replication  of  the  plaintiff 
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furnished  an  answer,  that  the  entire  matter  had  been  submitted  to 
an  award,  by  which  it  was  determined  that  defendant  received  two 
hundred  dollars  for  damages  sustained  by  reason  of  the  deteriorated 
liquor.     The  demurrer  was  accordingly  overruled. 

Kebler  &  Force,  for  plaintiff. 

Crapsey,  for  defendant. 


RAILROADS— JURISDICTION. 

[  Superior  Court  of  Cincinnati.  ] 

The  Quinebaug  Bank  v.  Davis   Adams  and  The  Marietta 
AND  Cincinnati  R.  R.  Co. 

The  Athens  Branch  Bank  v.  Bargbr  and  The  Marietta 
AND  Cincinnati  R.  R.  Co. 

A  cause  of  action  can  be  properly  maintained  in  the  superior  court  of  Cin- 
cinnati against  a  railroad  that  has  its  principal  office  properly  established 
in  the  city  of  Cincinnati. 

Spencer,  J 

In  these  suits,  representing  a  class  of  cases  pending  in  the 
court,  Judge  Spencer  delivered  an  opinion.  The  actions  were 
brought  against  the  first  named  defendants  as  drawers,  and  against 
the  Railroad  Company,  as  indorsers  of  certain  bills  ol  exchange, 
and  were  submitted  on  issues  tendered  by  the  answers  of  defend- 
ants, claiming  that  the  court  had  no  jurisdiction  to  try  the  causes 
of  action  alleged  against  them,  because,  as  it  was  averred,  they 
were  not  residents  of  the  city,  and  were  not  personally  served  with 
process  therein,  and  that  their  codefendants,  the  Marietta  and  Cin- 
cinnati Railroad  Company,  had  no  p  rincipal  office  or  place  oi  busi- 
ness in  this  city,  and  that  no  part  of  their  road  extended  to  the 
same  at  the  lime  the  suit  was  brought.  So  far  as  the  defendants 
were  concerned,  the  court  remarked,  they  were  not  properly  served 
with  process,  unless  the  action  had  been  rightly  brought  against 
the  Marietta  and  Cincinnati  Railroad  Company,  as  they  had  not 
been  served  by  any  process  in  this  coun.y,  but  by  process,  directed 
to  the  Sheriff  of  Ross  county.  If  the  actions  had  been  rightly 
brought  against  the  Railroad  Company,  the  defense  must  fail.  The 
court  here  referred  to  various  sections  of  the  act  establishing  the 
court,  and,  in  relation  to  the  fourth  section  or  classification  of 
causes,  (the  construction  of  which  was  principally  involved),  re- 
marked that  the  decision  of  the  court,  heretofore,  had  been  practi- 
cally against  the  position  of  the  defendants  a^  they  had  ruled  that 
the  county  commissioners  might  be  sued  in  the  city  of  Cincinnati, 
by  virtue  of  this  fourth  section  of  the  act,  on  the  ground  that  their 
principal  oflSce  was  within  the  city,  and  that  the  commissioners 
might  be  served  wiihin  the  city  personally,  although  the  county  of 
Hamilton  being  more  extensive,  could  not  be  said  to  be  within  it. 
It  is  manifest  a  railroad  of  this  description  could  not  have  its  loca- 
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tion  in  the  city.  Generally  speaking,  a  corporation  may  be  said  to 
be  local  when  the  franchise  must  necessarily  be  exercised  in  a  given 
locality.  Hence  municipal  corporations  are  in  their  character  local, 
and  railroad  companies,  exercising  their  franchise  within  particular 
limits,  or  created  carriers  within  certain  points,  are  local  so  far  as 
the  exercise  and  enjoyment  of  their  franchise  is  concerned,  yet  can- 
not be  said  to  exist  as  an  entire  corporation  or  thing  in  one  county. 
They  have  their  existence  in  different  counties,  and  could  not  be 
sued  unless  there  was  a  provision  of  the  law,  statutory  or  common, 
which  allowed  an  embodiment  of  the  corporation  in  another  way 
for  the  purpose  of  recognition.  In  this  case  the  Railroad  Company 
had  their  office  within  the  district,  for  which  they  were  organized 
as  a  company.  It  was  not  necessary  it  should  be  literally  on  the 
road,  as  a  reasonable  intendment  would  allow  of  a  location  at  any 
convenient  point  in  the  vicinity  of  the  line  of  the  road.  It  was  not 
necessary  the  road  should  have  been  completed  between  the  termini 
before  the  office  could  be  located,  nor  that  a  particular  line  should 
have  been  established  instead  of  a  general  one. 

Was  the  office,  then,  properly  located  in  this  city  when  the 
suit  was  brought  ?  It  appeared  that  the  road  was  in  running  order 
from  the  Eastern  terminus  to  Blanchester,  and  that  a  contract  was 
entered  into  between  this  company  and  the«Hillsboro  road,  by  which 
the  former  was  permitted  to  use  the  track  of  the  Hillsboro  road  for 
the  transaction  of  its  business  to  Loveland,  and  that,  subsequently 
an  arrangement  (made  after  the  passage  of  the  law  which  authorized 
the  company  to  extend  its  road  to  Cincinnati),  was  effected  with  the 
Little  Miami  Railroad  Company,  by  whioh  the  right  of  the  road  of 
the  latter  company  was  leased  for  the  purpose  of  transporting 
freight  and  passengers  over  the  road;  further,  it  appeared  the  Mari- 
etta and  Cincinnati  Railroad  had  built  a  side-track,  which  connected 
with  a  depot  they  had  constructed  for  the  reception  of  freight  in 
this  city.  Now,  does  this  amount  to  an  establishment  of  their  road 
to  the  city  of  Cincinnati,  so  that  an  office  existing  in  this  city  could 
be  said  to  be  within  the  line  of  an  established  road?  It  did  not  seem 
to  the  court  necessary  for  this  purpose,  that  the  company  should 
actually  lay  down  its  own  rails  from  one  end  of  the  line  to  the  other, 
to  constitute  a  complete  continuous  line,  when  they  had  formed  a 
contract  of  union  with  other  compan-es,  and  e-stablished  an  inde- 
pendent freight  depot  connected  with  their  track. 

As  to  the  point  claimed  by  defendant,  that  an  office  of  this  de- 
scription could  not  be  established  without  the  publication  of  a 
notice,  the  court  was  of  the  opinion  that  this  was  not  a  condition 
precedent,  but  directory,  and,  therefore,  the  omission  of  the  notice 
did  not  render  the  act  void. 

The  court  holdirg,  finally,  therefore,  that  it  has  jurisdiction 
over  the  Railroad  Company,  which  had  its  principal  office  properly 
established  in  the  city,  found  the  issue  joined  in  favor  of  the  plain- 
tiffs. 

The  defendants*  counsel  intimated  that  they  would  present  a 
bill  of  exceptions  embodying   the   testiinony ;  and  the  court  inti- 
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mated    that    if  answers  were  prepared  disclosing  a  meritorions 
defense,  they  would  allow  them  to  be  filed. 

S.  S.  Cooke,  for  the  Quinebaug  Bank. 

Mr.  Welch  and  Taft  &  Perry,  for  the  Athens  Bank. 

Judge  Green,  M.  L.  Clark  and  Judge  Sloan,  for  defendants, 


ADMISSION  TO  THE  BAR. 

[Hamilton  District  Court.] 

Ex  Parte  Daniel  Porter. 

1.  An  attorney  at  law  is  not  an  officer  within  the  purveiw  of  article  XV,  sec- 

tion 4,  of  the  constitution. 

2.  An  alien  who  has  filed  his  declaration  of  intention  to  become  a  citizen  of 

the  United  States,  and  who  has  also  applied  for  admission  to  the  bar,  and 
haying  been  examined  as  to  his  legal  attainments  and  found  to  possess 
the  necessary  qualifications  will  be  entitled  to  be  admitted  to  the  bar. 

OUVER,  J. 

Daniel  Porter,  Esq.,  an  alien,  who  had  filed  his  declaration  of 
intention  to  become  a  citizen,  and  produced  to  the  court  his  first 
papers,  applied  for  admission  to  the  bar. 

A  committee,  appointed  to  examine  him,  touching  his  legal 
attainments,  unanimously  reported  him  qualified,  but  they  directed 
the  attention  of  the  court  to  article  15,  section  4,  of  the  constitu- 
tion of  the  state,  to  the  effect  that  **  no  person  shall  be  elected  or 
appointed  to  any  office  in  this  state,  unless  he  possesses  the  qualifi- 
cations of  an  elector.'* 

Upon  the  question  presented  under  this  revision  of  the  consti- 
tution, the  majority  of  the  court  was  of  the  opinion  (announced  by 
Judge  Oi^iver)  that  an  attorney  at  law  was  not  an  officer  within  the 
purview  of  this  provision  oi  the  constitution ;  and  that,  conse- 
quently, inasmuch  as  the  legislature,  by  the  act  of  March  13,  A.  D., 
1858,  regulating  the  qualification  and  admission  of  persons  to  the 
bar,  had  provided  that  those  who  were  citizens  of  the  United  States, 
or  had  made  their  declaration  of  intention  to  become  such,  and 
possessing  the  other  qualifications,  might  be  admitted,  the  court 
felt  themselves  bound  to  admit  the  applicant.  Being  of  the  opinion 
that  the  act  of  the  legislature  was  not  unconstitutional,  the  major- 
ity of  the  court  did  not  feel  that  they  were  authorized  or  called 
upon  to  inquire  into  the  policy  of  the  legislature. 

Judge  Mai^lon  concurred  in  this  opinion. 

The  applicant  was  accordingly  sworn  and  admitted. 

Carter,  J.  (dissenting.) 

Judge  Carter,  in  expressing  his  dissent  from  the  majority  of 
the  court,  said  he  held  that  an  attorney  at  law  was,  in  contempla- 
tion of  the  constitution,  an  officer  of  state,  as  he  was  bound  to 
swear  to  support  the  constitution  and  take  an  oath  of  office ;  and 
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he,  therefore,  regarded  the  act  of  March  last,  perfnitting  an  individ- 
ual who  declared  an  intention  as  to  citizenship  to  become  an  at- 
torney, as  unconstitutional  and  void ;  and,  beyond  this  view  of  the 
question,  that  it  was  improper  for  an  individual,  while  owing  allegi- 
ance to  a  foreign  government,  to  swear  to  support  the  constitution 
of  the  United  States  and  the  constitution  of  the  state  of  Ohio,  or 
to  take  the  oath  of  office,  which  was  required  of  every  citizen  ad- 
mitted to  the  bar.  So  far  as  the  applicant  was  concerned,  he 
believed  him  worthy  of  admission  to  the  bar ;  but  he  regarded  the 
rule  now  laid  down  a  bad  precedent.  The  gentleman  should  bear 
in  mind  that,  as  his  admission  was  based  on  his  declaration  of  in- 
tention to  become  a  citizen,  he  was  bound  now  to  carry  out  that 
intention  in  good  faith,  and  to  become  a  citizen. 


[Superior  Court  of  Cincinnati,  Special  Term,  March  1868.] 
WlLUAM  PlERSON   V.  ThE  CINCINNATI   &   WhITKWATER  CaNAL 

Company. 

For  opinion  in  this  case,  see  2  Disney,  100. 


[Superior  Court  of  Cincinnati,  General  Term,  1858.] 

Hatch  &  Langdon  v.  Hamilton  Poi^lock,  Treasurer. 

For  opinion  in  this  case,  see  2  Disney,  181. 


[  Superior  Court  of  Cincinnati,  Special  Term,  May,  1858.] 

John  Lowden  v.  The  City  of  Cincinnati. 

For  opinion  in  this  case,  see  2  Disney,  203. 
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WHARF  PRCPERTY. 

[Hamilton  Common  Pleas  Court] 

A.  &  V.  Shinkle  v.  Steamer  ''Virginia  Belle.' ' 

Where  defendant  moored  his  boat  at  his  wharf  in  such  a  manner  that  it  lapped 
over  and  extended  below  plaintiff's  wharf,  so  as  to  prevent  and  in  fact 
did  prevent  the  plaintiff's  boat  from  landing  at  her  usual  place  :  Heldy 
that  this  was  such  an  obstruction  of  the  use  of  plaintiff's  property  and 
gives  him  a  right  of  action  and  he  may  recover  damages  therefor. 

Mallon,  J. 

The  plaintiff  claims  that  the  defendant  obstructed  the  use  of 
his  wharf,  and  prevented  steamboats  from  landing  at  his  wharf 
boat.  The  defendant  answers  that  she  was  moored  at  Gilmore*s 
wharf,  unloading  her  cargo  there,  and  that,  as  usual,  the  current  of 
the  river  swung  her  down  in  front  of  the  plaintiflF's  wharf  boat ; 
that  it  is  customary  for  boats  to  lap  over  upon  each  other,  and  upon 
or  in  front  of  property  below  ;  that  the  Ohio  is  a  navigable  river,, 
and  that  the  plaintiff  holds  and  enjoys  his-  wharf  property  subject 
to  the  rights  and  usages  of  navigation. 

The  case  has  been  presented  and  treated  as  if  between  the  ad- 
joining proprietor,  Gilmore  defending  for  the  boat.  It  appears  that 
the  "Belle,"  was  placed  so  low  on  Gilmore's  wharf  that  she  lapped 
over  and  extended  below  Shinkle's  wharf  boat,  so  as  to  prevent,, 
and  did  prevent  the  *'  Lancaster  '*  from  landing  at  her  usual  place, 
Shinkle's  wharf.  It  appears,  as  claimed  by  the  defendant,  that  it 
is  impracticable  to  prevent  the  stern  of  boats  from  swinging,  but  it 
does  not  follow  that  the  bow  of  the  boat  may  be  placed  and  fast- 
ened at  the  lower  point  ot  a  wharf  boat  so  as  to  swing  three-fourths 
of  the  boat  against  the  wharf  boat,  and  actually  upon  the  proprie- 
tor below,  nor  is  it  a  sufficient  reason  that  his  neighbors  above  lap 
over  thus  on  him.  If  there  were  but  two  hundred  feet  of  wharf  at 
Cincinnati,  plaintiff  and  defendant  each  owning  one-half  such  a 
construction  would  give  it  all  to  the  party  owning  the  upper  half. 

Witnesses  who  have  had  charge  of  wharf  boats  for  many  years 
were  examined,  and  it  appears  there  is  no  custom  fixing  the  rights 
of  the  adjoining  owners.  It  is  admitted  in  the  case  that,  for  the 
conveniences,  etc.,  furnished,  the  proprietors  have  the  right  to 
receive  and  charge.  It  is  not  claimed  that  either  party  have  pro- 
prietorship in  the  stream  in  front  of  their  property.  It  is  import- 
ant to  the  public  and  the  owners  that  they  should  get  the  full 
benefit  and  use  of  the  wharf,  yet  each,  in  the  enjoyment  and  use  ot 
his  own,  should  not  forget  the  maxim,  '*  Enjoy  your  own  property 
in  such  a  manner  as  not  to  injure  that  of  another  person.'*  It  is 
true  that  a  man  is  not  to  be  restricted  in  the  reasonable  use  of  his 
own  property,  because  it  may  be  unpleasant  to  his  neighbor,  and 
that  more  or  less  pressure  must  be  submitted  to,  and  must  be  over- 
come by  boats  proposing  to  land ;  but  property  of  this  kind,  limited 
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in  its  use  by  the  rights  and  interests  of  the  public  in  the  river,  may- 
be used  by  putting  on  boats  as  long  as  there  is  room  sufficient  to 
get  out  the  gangway  plank,  so  as  actually  to  appropriate  the  wharf 
below ;  and  in  the  present  case,  if  Gilmore's  wharf  master  so  placed 
and  fastened  the  boat  at  his  wharf  that  Shinkle  was  prevented 
thereby  from  landing  the  "Lancaster"  at  his  wharf,  with  her  bow 
up  even  with  his  upper,  or  east  line,  it  is  such  an  obstruction  of 
the  use  of  his  property  as  gives  him  a  right  of  action,  and  he  may 
recover  therefor. 

Judgment  for  plaintiff  for  810. 

W.  C.  McDowell,  for  plaintiff. 

Taft  &  Perry,  for  defendant. 


HUSBAND  AND  WIFE. 

[Hamilton  Common  Pleas  Court} 

ShiLLITO  &  Co.  V.    DUHME. 

In  an  action  aji^ainst  a  husband  for  goods  sold  his  wife,  the  husband  is  not 
bound  to  give  notice  ol  separation,  and  if  the  merchant  sells  his  goods 
without  inquiry,  he  is  bound  by  the  then  existing  relations  of  husband 
and  wife,  and  if  the  wile  voluntarily  separates  from  her  husband,  the 
husband  is  not  liable  for  such  goods  sold  her. 

Mallon,  J. 

Petition  filed  for  bill  of  goods  sold  Duhme's  wife.  Answer  by 
Duhme  that  his  wife,  at  tlie  time,  had  voluntarily  separated  from 
him.  Replying  that  Shiilito  &  Co.  had  no  notice  of  separation. 
Duhme  demurs.  Held,  by  Judge  Mallon,  that  cohabitation  is  the 
ioundation  of  the  husband's  liability ;  and  the  only  question  raised 
by  the  pleadings  is,  were  Shiilito  &  Co.  entitled  to  notice  from 
the  husband  of  his  wife's  separation,  or  did  they  sell  the  goods  to 
her  at  his  peril.  There  is  a  conflict  in  the  authorities  upon  this 
point,  but  the  better  opinion,  and  the  result  of  the  American 
authorities,  seems  to  be  that  the  husband  is  not  bound  to  give  the 
ni>tice,  and  that  if  the  merchant  sells  his  goods  without  inquiry,  he 
is  bound  by  the  then  relations  of  husband  and  wife ;  and  if  the 
wife  voluntarily  separates  from  her  husband,  the  husband  is  not 
liable. 

[Superior  Court  of  Cin:innati,  Special  Term,  M&v  1, 1858.] 

Wm.  Resor  v.  McKenzie,  Sterrett  &  Co. 

For  opinion  in  this  case,  see  2  Disney,  210. 

This  case  was  cited  in  Wilkins  ▼.  Bank,  31  O.  S.,  565,  568. 
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Barr  &  Co.  v.  Steamer  Pocahontas. 


BILLS  OF  EXCHANGE— STATUTORY  DAMAGES. 

[Superior  Court  of  Cincinnati.] 

Thompson  v.  Wright,  et  al. 

In  an  action  for  statutory  damages  on  bills  of  exchange  in  which  action  the 
petition  fails  to  allege  that  the  bills  had  been  protested  for  non-pay- 
ments: Held^  that  the  petition  was  defective,  as  protest  was  indispensable 
to  the  recovery  of  statutory  damages. 

Storer,  J. 

Action  on  three  bills  of  exchange  on  which  plaintiff  claimed 
statutory  damages.  Upon  a  demurrer  to  the  petition,  Held^  that 
the  counts  in  the  petition  should  be  separated,  the  damages  claimed 
being  distinct  causes  of  action  ;  that  the  petition  was  defective  in 
not  alleging  the  bills  had  been  protested  for  non-payment,  the  pro- 
test l-eing  indispensable  to  the  recovery  of  statutory  damages. 

Thom.son  &  Nesmith,  for  plaintiff. 

Corwin,  &  Hayes,  for  defense. 


CONTRACTS. 

[Superior  Court  of  Cincinnati.] 

Barr  &  Co.  v.  Steamer  Pocahontas. 

An  action  cannot  be  maintained  against  a  steamboat  on  an  executory  con- 
tract. 

Storer,  J. 

Action  on  a  contract  claimed  to  have  been  made  by  an  agent  of 
the  boat,  for  the  transportation  of  200  barrels  of  potatoes  from  Ris- 
ing Sun,  Indiana,  to  New  Orleans.  The  property  was  never  deliv- 
ered to  the  boat  or  her  agents,  but  there  was  an  allegation  that  the 
officers  of  the  boat  refused  to  transport  it  under  the  contract, 
whereby  it  was  lost  to  plaintiffs,  and  that  it  had  been  frozen  in  con- 
sequence of  the  delay  to  transport  it. 

Held,  that  under  the  authority  of  the  case  of  The  Canal  Boat 
Montgomery  v.  Kent,  20  Ohio  Reports,  page  54,  an  action  cannot 
be  maintained  against  a  steamboat  on  an  executory  contract,  and  as 
the  present  suit  was  clearlv  founded  on  such  a  cause  of  action,  it 
could  not  be  sustained.    Judgment  for  defendant. 

W.  B.  Probasco,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  for  defendant. 


22    W.  L.  G. 
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PLEADING— PRACTICE. 

[Superior  Court  of  Cincinnati.] 

Harvey  v.  Armstrong. 

The  filing  of  au  answer  by  defendant  is  a  waiver  of  a  previous  demurrer   to 
the  petition  and  motion  to  make  more  definite  and  certain. 

STOR^R,  J. 

Defendant  filed  a  demurrer,  and  motion,  also,  to  compel  plain- 
tiff to  make  his  petition  definite  and  certain ;  and  he  afterwards 
filed  his  answer.  Judge  Storer  held,  that  the  filing  of  the  answer 
was  a  waiver  of  the  previous  motion  and  demurrer,  and  defendant 
could  not  rely  on  either,  but  must  stand  on  his  answer. 

Edwards,  for  plaintiff. 

Gibbons,  for  defendant. 


BAILMENT. 

[Supeiior  Court  of  Cincinnati.] 

Spears,  Case  &  Co.  v.  The  Ohio  Life  Insurance  and 
Trust  Co. 

A  bailee,  such  as  a  bank,  taking  notes  to  collect,  or  money  to  sell,  has  no  right 
to  turn  a  party  over  to  pursue  his  remedy  against  some  other  person. 

Gholson,  J. 

The  action  was  to  recover  for  an  amount  of  uncurrent  moneyt 
placed  in  the  hands  of  the  agency  of  the  Trust  Company  at  New 
York,  and  which,  with  funds  belonging  to  other  individuals,  was 
taken  in  a  parcel  and  sold  to  a  party  in  New  York,  who  gave  a 
check  for  the  whole  amount  to  the  officer  attending  to  the  matter 
on  behalf  of  the  Trust  Company.  Before  that  check  was  cashed  it 
was  attached  as  the  property  of  the  Ohio  Life  and  Trust  Co.,  who 
now  claim  that,  having  used  all  the  diligence  in  their  power  to 
make  the  money  available  to  the  present  plaintiff,  they  are  exon- 
erated as  bailees  ;  and  that  his  remedy  should  b^  against  the  person 
who  attached  the  check. 

The  court  remarked  that  the  defense  could  not  avail ;  if  the 
Trust  Company  intended  the  plaintiff  should  pursue  this  check, 
they  should  have  kept  this  property  separate,  for  he  could  not  pur- 
sue the  check  now  without  uniting  in  a  proceeding  with  others  with 
whose  funds  his  own  were  mingled.  A  bailee,  such  as  a  bank, 
taking  notes  to  collect,  or  money  to  sell,  has  no  right  to  turn  a 
party  over  to  pursue  his  remedy  against  some  other  person.  The 
defendants,  in  this  case,  did  not  deny  they  were  indebted  to  the  in- 
dividual attaching,  or  show  a  conversion  by  any  wrong-doer,  and 
were,  therefore,  bound  to  respond  to  this  demand. 

Judgment  for  plaintiff. 

Taft  &  Perry,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 
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MORTGAGES— INTEREST  AND  USURY. 

[Superior  Court  of  Cincinnati.] 

J.  H.  Kellogg  v.  A.  R.  Strong. 

Plaintiff  desiring  to  sell  a  certain  lot  of  land  authorized  his  broker  to  offer 
a  loan  of  |3,300  to  be  taken  in  conjunction  with  its  sale.  Defendant 
desiring  to  raise  money  to  purchase  plaintiff's  lot,  his  mother  allowed 
the  title  to  a  piece  of  property  to  be  placed  in  his  name,  and  by  an  ar- 
rangement he  mortgaged  it,  and  took  plaintiff's  lot  at  $3,800  and  the 
loan  of  |3,300,  and  gave  his  notes  for  $6,600,  payable  in  two  years,  inter- 
est  to  be  paid  punctually,  if  not,  then  the  whole  debt  was  to  be  consid- 
ered due :  Held,  that  plaintiff  *s  lot  was  not  worth  half  the  sum  for 
which  it  was  sold,  and  further,  that  the  whole  transaction  was  a  device 
or  shift  to  avoid  the  law  in  reference  to  interest,  and  the  usurious 
rate  should,  therefore  be  deducted,  and  the  plaintiff's  claim  i educed  by 
the  sum  of  |2,000.  But  defendant  would  not  be  relieved  from  the  pen- 
alty of  not  having  paid  the  interest  punctually,  and  therefore,  the 
orninary  decree  for  foreclosure  or  sale  would  be  entered. 

Gholson,  J. 

Kellogg  becoming  interested  as  mortgagee  in  a  certain  lot  of 
land  on  Vine  street  hill  instituted  proceedings  to  foreclose,  and,  no 
one  else  bidding^  at  the  sale,  he  became  the  purchaser  at  two-thirds. 
He  put  it  in  the  market  for  sale  afterward ;  but,  to  use  his  own  lan- 
guage he  found  "it  would  not  sell  unless  he  put  money  along  with  it," 
and  he  authorized  a  broker  to  offer  a  loan  of  $3,300  to  be  taken  in  con- 
junction with  a  sale  of  this  lot.  The  defendant,  "Strong,"  desiring 
to  raise  some  money,  his  mother  allowed  the  title  to  a  piece  of  prop- 
erty on  Fifth  street  to  be  placed  in  his  name,  and,  by  an  arrange- 
ment, he  mortgaged  it.  taking  the  lot  above  mentioned  at  the  price 
of  $3,300,  and  the  loan  of  $3,300,  and  giving  his  notes  for  $6,600, 
payable  in  two  years,  with  the  privilege  of  renewing.  There  was 
an  agreement,  however,  that  if  the  interest  was  not  paid  punctually 
the  whole  debt  was  to  be  considered  due. 

The  question  was  whether  Strong  was  bound  to  take  this  lot  at 
$3,300,  or  whether  the  transaction  was  to  be  considered  as  a  loan. 

The  court  remarked  that  there  was  an  overwhelming  weight  of 
testimony  to  the  effect  that  bis  lot  on  Vine  street,  put  at  $3,300, 
was  not  worth  half  that  sum ;  and,  from  the  circumstances  of  the 
case,  they  had  no  hesitation  in  coming  to  the  conclusion  that  the 
transaction  was  a  device  or  shift  to  avoid  the  law  in  reference  to  in- 
terest, and  the  usurious  rate  should,  therefore,  be  deducted.  The 
plaintiff's  claim  should  be  reduced  b}-  the  sum  of  $2,000,  and  the 
ordinary  decree  for  foreclo.sure  or  sale  would  be  entered.  The  court 
declined  to  reli'^ve  the  defendant  from  the  penalty  of  not  having 
paid  the  interest  punctually. 

Mills  &  Hoadly.  for  plaintiff. 

Kebler  &  Force,  for  defendant. 
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BILLS  AND  NOTES. 

[Superior  Court  of  Cincinnati.] 

AI.EXANDER  Levy  v.  Wm.  Glenny. 

In  an  action  on  a  note  executed  by  defendant,  and  given  in  consideration  for  the 
purchase  price  of  a  certain  amount  of  intoxicating  liquors,  which  was  to 
be  of  a  certain  standard  but  which  upon  proper  examination  was  found 
to  be  of  an  inferior  quality:  fields  that  defendant  was  entitled  to  have 
the  market  value  of  such  liquors  deducted  from  the  price  at  which  it  was 
sold,  and  only  the  difference  allowed  the  defendant  as  a  failure,  to  that 
extent,  of  the  consideration  of  the  note. 

The  plaintiff  alleges,  in  his  petition,  that  the  defendant  is  in- 
debted to  him  in  the  sum  of  $371.75,  upon  a  note,  of  which  he 
(plaintiff)  is  the  owner,  drawn  by  defendant  in  favor  of  Napthali  Levy. 
The  defendant  answers,  and  says  that  he  executed  the  note  in  ques- 
tion, and  that  the  same  was  given  lor  a  quantity  of  brandy  sold  by 
N.  Levy  to  defeodant  at  the  date  of  said  note  under  the  following 
contract :  Said  N.  Levy  agreed  if  defendant  would  buy  said  brandy, 
and,  upon  trial  of  it  in  his  business  as  druggist  and  apotbecar>%  it 
did  not  answer  the  demands  of  his  trade,  that  he,  said  N.  Levy, 
would  take  back  the  brandy  and  surrender  said  note.  The  said  N. 
Levy  further  to  induce  the  defendant  to  buy  said  brandy  represent- 
ed to  defendant  that  it  was  the  best  quality  of  Cognac  and  "Dark 
A.  Seignette  Brandy,"  and,  in  all  respects,  suitable  for  use  and  retail 
in  defendant's  business,  defendant  being  then  and  now  engaged  in 
business,  in  this  city,  as  a  wholesale  and  retail  druggist  and  apothe- 
cary. Upon  these  representations  and  assurances  of  said  N.  Levy, 
defendant  agreed  to  take  said  brandy,  the  same  being  then  in  the 
city  of  New  York,  and  endeavoring,  on  several  occasions,  to  sell  the 
same  in  the  usual  course  of  his  business,  but  he  found  it  to  be  entire- 
ly unsalable  and  useless  for  his  business,  and  he  here  avers  that 
the  said  brandy  is  of  the  poorest  kind,  and  such  as  cannot  be  used 
in  the  business  in  which  defendant  is  engaged,  in  short,  that  the 
said  brandy  is,  in  no  respect,  such  as  it  was  repre.sented  to  be  by 
said  N.  Levy.  And  defendant  immediately  upon  discovering  the 
character  of  said  brandy,  informed  said  N.  Levy  of  its  inferior  qual- 
ity, and  wished  him  to  come  and  take  it  away  and  surrender  his 
said  note  as  he  had  agreed  to  do,  but  the  said  N.  Levy  has  neg- 
lected to  do  so,  though  he  agreed  to  do  so  before  said  note  became  due. 
Defendant  has  at  all  times  been  willing,  and  is  now  read}'  to  deliver 
said  brandy  to  said  N.  Levy,  and  insists  that  he  shall  be  compelled 
to  take  the  same.  Defendant  further  says  that  if  the  plaintiff  is  the 
holder  and  owner  of  said  note,  he  is  not  a  bona  fide  holder  and  own- 
er for  value,  and  that  if  he  took  the  same  from  said  Levy  for  any 
consideration  at  all  he  did  so  since  said  note  became  due  and  long 
since  defendant  demanded  of  said  N.  Levy  to  take  back  said  brandy 
as  aforesaid. 

E.  S.  Wayne,  professor  of  chemistry  in  the  Ohio  Medical  Col- 
lege, being  called  as  a  witness,  testified  that  about  the  first  of  May 
last,  he  examined  two  kinds  of  brandy  (pale  and  dark )  from  Glen- 
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ny*s  establishment.  The  base  was  whisky.  The  dark  brandy  was 
flavored  with  Cogqac  oil,  capsicum,  and  colored  with  caramel  or 
burnt  sugar.  The  pale  brandy  contained  Cognac  oil  and  more  sugar, 
a  small  portion  of  wine,  but  no  capsicum. 

Cognac  oil  is  an  artificial  ether,  resembling  the  essential  oil  of 
brandy.  It  is  not  poisonous  in  the  quantities  used  in  the  manufac- 
turing of  artificial  brandies.  A  piece  of  steel  placed  in  a  brandy  is 
no  test.  Any  brandy  or  liquor  will  lose  both  its  color  and  flavor  by 
immersing  iron  and  steel  in  it.  become  muddy  and  of  a  different  color. 

Dr.  H.  Cox,  liquor  inspector  of  Hamilton  county,  testified  that 
he  had  examined  the  brandies  in  question,  according  to  scientific 
principles,  and  found  the  base  to  be  whisky,  and,  in  small  quanti- 
ties, sulphuric  acid,  capsicum,  prussic  acid,  nitric  and  butyric  acids, 
ascetic  ether,  copper  and  oxide  of  iron.  The  pale  brandy  contains 
all  that  is  stated,  but  more  sugar  and  copper — enough  to  make  it 
pernicious.  Polished  iron  or  steel  are  the  tests  for  copper,  and  he 
applied  both.  Found  three  to  five  ounces  sulphuric  acid  to  forty 
gallons  whisky,  and  prussic  acid  in  minute  quantities.  He  also 
applied  test  papers. 

E.  S.  Wayne,  being  again  called,  states  that  all  liquor  contains 
copper,  more  or  less.  Whisky  is  ascertained  from  the  peculiar  odor, 
and  all  liquors  contain  acid.  Impossible  |to  ascertain  the  pres- 
ence of  these  articles  named  from  the  test  of  Dr.  Cox.  Prussic  acid 
could  not  exist  in  brandy  after  any  length  of  time — it  rapidly  de- 
composes and  is  not  used  in  making  brandy  ;  oil  of  bitter  almonds 
is  used  instead.  It  would  be  very  difficult  if  not  impossible  to  de- 
tect prussic  acid  in  brandy. 

E.  Grasselli  testified  that  he  had  been  a  chemist  thirty  years. 
Does  not  detect  copper  on  the  knife ;  would  not  detect  anything 
but  acid;  would  bum  the  brandy  and  detect  it  (if  any)  in  the  ashes. 
This  is  the  only  test. 

N.  Levy  testified  as  to  the  contract  of  sale,  and  that,  in  a  settle- 
ment with  his  brother  (the  plaintiff")  he  transferred  the  note  of  de- 
fendant after  the  same  was  returned  for  non-payment  about  the  16th 
of  October,  1856. 

The  balance  of  testimony  sufficiently  appears  from  the  charge 
of  the  court  to  the  jury. 

Gholson,  J. 

This  was  an  action  by  the  plaintiff",  as  indorser  of  a  note  made 
by  the  defendant,  payable  to  N.  Levy.  The  note  was  indorsed  after 
its  maturity.  The  defense  was  that  the  consideration  of  the  note 
was  two  barrels  of  brandy,  sold  under  the  names  of  '*Cognac**  and 
**A  Seignette,"  and  which  the  defendant  alleged  were  warranted  to 
be  pure  French  brandy.  The  article,  upon  an  examination  by  the 
liquor  inspector  of  Hamilton  county,  was  condemned  as  impure  and 
injurious  to  health,  from  deleterious  mixtures  contained  in  it.  On 
an  analysis  by  the  professor  of  chemistry  in  the  Ohio  Medical  Col- 
lege, it  was  found  to  have,  as  its  base,  corn  whisky,  to  which  had 
been  added  Cognac  oil,  capsicum  and  burnt  sugar.     But  these  arti- 
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cles  were  not  considered  as  likely  to  add  injuriously  to  the  effect  of 
the  whisky.  It  was  stated  by  the  professor  to  be  almost  impossible 
to  get  any  pure  brandy,  and  he  believed  that  manufactured  brandy 
is  imported  from  abroad  through  the  Custom  house.  It  did  not  ap- 
pear that  the  vendor  in  this  case,  who  was  a  dealer  in  foreign  wines 
and  brandies  in  the  City  of  New  York,  had  any  knowledge  of  the 
character  of  the  article  sold,  and  there  was  no  charge  of  any  fraud. 

It  was  claimed  in  the  defense  that  under  the  term  pure  brandy, 
as  bought  and  sold  in  this  country,  brandy  properly  manufactured 
from  whisky  and  other  articles,  not  in  themselves  hurtful  and  in- 
jurious, might  properly  be  included  ;  that  no  one  expected  to  buy,  in 
this  country,  French  brandy,  strictly  pure,  or  obtained  from  the  ]ince 
of  the  grape  raised  in  France.  It  was  a  matter  of  doubt,  upon  the 
evidence,  whether,  if  there  had  been  a  warranty,  and  it  had  been 
broken,  whether  the  brandy  had  not  become  the  property  of  the  de- 
fendant, so  as  to  require  him  to  keep  it,  and  allow  its  value.  In  this 
view  he  would  only  be  entitled  to  a  deduction  of  the  difference  be- 
tween the  price  at  which  the  brandy  had  been  sold — $5  and  J3.50 
per  gallon — and  the  actual  worth  of  the  article. 

It  was  left  to  the  jury  to  find,  as  questions  of  fact,  whether 
there  was  a  warranty  that  the  article  was  pure  French  brandy.  It 
was  said  that  if  the  term  ^'French  Brandy,'*  in  its  original  and  ordi- 
nary sense,  was  a  liquor  made  in  France,  out  of  the  juice  of  the 
grape,  and  such  an  article  was  required  by  the  warranty,  a  compound 
of  whisky,  Cognac  oil,  capsicum  and  burnt  sugar  could  not  be  prop- 
erly delivered  ;  that  the  jury  would  not  be  justified  in  finding,  with- 
out clear  evidence,  that  dealers  in  any  article  meant  a  thing  entirely 
different  from  the  ordinary  and  natural  import  of  their  language. 
As  to  the  value  of  the  article,  if  the  jury  should  have  to  consider 
that  question,  it  was  stated  that  if  they  believed  that  whisky  was 
made  deleterious  to  health  by  the  introduction  of  foreign  and  noxious 
ingredients,  the  jury  would  be  justified  in  finding  that  it  had  lost 
any  value  it  might  intrinsically  have  ;  and  if  the  jury  should  believe 
that  the  compound  had  been  made,  not  as  deriving  any  additional 
virtue  or  good  quality  by  the  addition  to  its  base  whisky  and  the 
other  ingredients,  but  a  mere  device  to  practice  a  fraud,  by  enabling 
persons,  whether  the  manufacturer  or  subsequent  dealer,  to  pass  it 
off  on  the  ignorant  and  unsuspecting  as  pure  French  brandy,  then 
courts  and  juries  could  not  be  requiied  to  ascertain  its  value,  such 
value  depending,  as  it  would,  on  its  more  or  less  adaptation  to  carry 
out  an  intended  fraud ;  that  if  it  was  a  fair  article  of  commerce,  and 
there  had  been  a  delivery  and  acceptance  of  the  article,  so  as  to  make 
it  the  property  of  the  defendant,  (the  requisites  to  constitute  such 
delivery  and  acceptance  having  been  explained  to  the  jury,)  then 
its  market  value  should  be  deducted  from  the  price  at  which  it  was 
sold,  and  only  the  difference  allowed  the  defendant,  as  a  failure,  to 
that  extent,  of  the  consideration  of  the  note. 

The  jury  found  a  verdict  for  the  defendant. 

Strait  &  Hollister,  for  plaintiff. 

W.  B.  Probasco,  for  defendant. 
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Purcell  V.  Heinberger. 


ADMINISTRATORS. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Purcell  v.  Heinberger,  Heinberger  v.  Purcell. 

Where  there  is  an  administrator  in  this  state,  appointed  by  the  proper  court, 
his  claim  to  collect  and  administer  the  assets  is  to  be  preferred  over  that 
of  a  foreign  administrator.  But  such  administrator  may  be  required  to 
pay  over  the  assets  to  the  administrator  of  the  domicil  for  distribution, 
but  he  is  entitled  to  collect  them,  for  the  purpose  of  administration*  and 
such  administration  is  under  the  control  of  the  proper  court. 

Gholson,  J. 

These  cases,  which  have  been  consolidated,  were  submitted  on 
an  agreed  statement  of  facts.  Some  of  those  facts,  in  the  view  I 
take  of  the  case,  are  not  material.  The  following  are  the  material 
facts: 

John  Benzinger,  who  had  his  domicil  in  the  state  of  Indiana, 
died  intestate,  holding,  at  the  time  of  his  death,  certain  certificates, 
or  evidences  of  indebtedness,  to  the  amount  of  about  $10,000, 
which  had  been  given  by  Edward  Purcell,  a  resident  of  the  state  of 
Ohio.  Letters  of  administration  on  the  estate  of  Benzinger  were 
granted,  by  the  proper  court  in  Indiana,  to  John  Heinberger. 
Afterward  letters  of  administration  were  granted,  by  the  proper 
court  in  Ohio,  to  William  Labon  and  Andrew  Zoller.  It  is  not  dis 
puted  that  the  courts,  both  of  Indiana  and  Ohio,  had  jurisdiction  to 
grant  letters  of  administration ;  and  the  question  is,  whether  the 
administrator  in  Indiana  or  the  administrators  in  Ohio  are  entitled 
to  collect  the  assets  in  Ohio? 

By  the  law  of  Ohio  a  foreign  administrator  is  entitled  to  sue 
for,  and  recover,  demands  due  to  his  intestate.  But  it  is  clear  that 
this  provision  does  not,  and  was  not  intended  to  interfere  with  the 
jurisdiction  of  the  proper  court  in  Ohio,  to  grant  letters  of  adminis- 
tration ;  and  when  granted,  their  effect  pannot  be  aflFected  by  the 
provision  allowing  the  foreign  administrator  to  sue ;  and  I  think  it 
is  clear  that,  where  there  is  an  administrator  in  this  state,  appointed 
by  the  proper  court,  his  claim  to  collect  and  administer  the  assets 
is  to  be  preferred.  He  may  ultimately  be  required  to  pay  over  the 
assets  to  the  administrator  of  the  domicil  for  distribution,  but  he  is 
entitled  to  collect  them,  for  the  purpose  of  administration ;  and  that 
administration  is  under  the  control  of  the  proper  court. 

Whether,  when  there  is  a  foreign  administrator,  proceeding  to 
collect  the  assets  in  Ohio,  it  is  necessary  or  proper  to  appoint 
another  in  Ohio,  is  a  matter  for  the  determination  of  the  probate 
court.  It  may  be,  where  there  are  no  creditors  in  Ohio,  and  the 
effect  will  b^  to  accumulate  unnecessary  charges  on  the  estate,  the 
probate  court  might,  very  properly,  refuse  to  grant  letters;  or, 
where  they  had  been  improperly  obtained,  might  revoke  them. 
But  this,  in  my  opinion,  is  a  matter  proper  only  for  the  considera- 
tion of  that  court.    So  long  as  the  letters  are  in  force,  other  courts 
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are  bound  to  suppose  that  there  is  a  necessity  for  the  administra- 
tion in  Ohio,  of  the  assets  in  Ohio. 

I  shall  not,  therefore,  inquire  whether  there  are  or  are  not 
creditors  in  Ohio  interested  in  the  administration.  All  that  I  feel 
at  liberty  to  do  is  to  suspend,  for  a  reasonable  time  my  judgment 
in  this  case,  to  enable  the  parties  interested  to  apply  to  the  probate 
court  to  revoke  the  letters  granted  in  this  state  ;  and  this,  if  desired, 
under  the  circumstances  of  this  case,  will  be  done,  until  the  last 
day  of  the  present  term. 


ADMINISTRATORS. 

[Hamilton  Probate  Court.] 

In  re  Estate  of  E.  Klumperink,  Deceased. 

An  administrator  havine  failed  to  file  his  account  within  eighteen  months,  a 
citation  was  issued,  at  the  instance  of  one  of  the  heirs  requirinis:  the 
administrator  to  file  his  account  current.  Such  administrator  will  be 
bound  to  pay  only  the  ordinary  costs  of  citation. 

In  the  matter  of  the  estate  of  E.  Klumperink,  deceased  v. 
Johannas  Klumperink,  a  citation  was  issued,  at  the  instance  of  one 
of  the  heirs,  requiring  the  administrator  to  file  his  account  current. 
The  party  came  in,  and  admitted  that  the  eighteen  months  allowed 
by  law  had  expired  some  time  ago,  and  he  was  willing  to  pay  the 
ordinary  costs  of  citation,  because  he  had  been  in  default ;  but  he 
claimed  he  was  not  bound  to  pay  the  extraordinary  fees  of  a  large 
ari;ay  of  witnesses,  in  respect  to  matters  not  now  before  the  court. 

Hilton,  J. 

The  administrator  was  not  bound  to  pay  more  than  the  ordin- 
ary costs,  and  that  the  extraordinary  costs  were  to  be  paid  by  the 
party  summoning  those  witnesses.  The  court  adverted  to  the 
duties  of  administrators  and  executors  filing  their  accounts  current; 
that  the  law  required  such. to  be  filed  within  eighteen  months,  and 
then  every  twelve  months  thereafter,  and  render  such  further 
accounts,  from  time  to  time,  as  might  be  demanded  by  the  court, 
until  the  estate  was  fully  settled  up. 

This  discretion,  of  course,  was  not  to  be  exercised  capriciously, 
but  on  judicial  principles.  The  law  was  peremptory  and  explicit. 
Should  an  administrator,  after  personal  service  of  summons  upon 
him,  neglect  to  return  an  inventory,  as  required  by  law,  or  show 
cause  why  an  attachment  should  not  be  issued  against  him,  he 
might  be  committed  to  jail.  A  question  had  arisen  as  to  whether 
the  probate  court,  on  its  own  judicial  discretion,  could  compel  an 
executor  or  administrator  of  an  estate  to  file  an  account  current, 
when,  by  the  records  of  the  court,  the  parties  had  been  under  bond. 
Sitting  there  as  a  conservator  of  the  rights  of  widows,  orphans  and 
heirs,  the  court  entertained  no  doubt  that,  where  he  found  a  default 
apparent  to  the  records  of  the  court,  he  had  the  right  (under  the 
authority  of  the  loSth  section  of  the  act  to  provide  for  the  settle- 
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ment  of  the  estates  of  deceased  persons,)  to  issue  the  citation  on 
his  own  motion.  Why  the  court  did  not  heretofore  act  under  this 
pro\nsion  he  did  not  know.  It  was  one  that  certainly  looked  to  the 
best  interests  of  society.  He  should  feel  it  his  duty  to  see  every 
provision  of  the  law  carried  out  to  the  letter ;  and  when  once  it  was 
known  to  the  community  that  the  laws  are  to  be  rigidly  enforced^ 
there  would  be  a  better  observance  of  them. 

W.  T.  Forrest  and  P.  J.  Sullivan,  represented  the  parties. 


BILLS  AND  NOTES. 

[Superior  Court  of  Cincinnati.] 

Chisholm  V.  Davis. 

In  an  action  to  recover  the  value  of  certain  checks,  transferred  by  plaintiff  to 
defendant,  to  take  up  a  mortgage,  the  defendant  claimed  that  the  checks 
were  taken  bv  him  in  consideration  of  the  transfer  "without  recourse" 
of  a  note  and  mortgage  of  a  third  party.  Plaintiff  denied  this,  and  there 
being  a  conflict  in  the  testimony,  it  was  held  that  the  parties  must  be 
remitted  to  the  contract  arising  b^  presumption  of  law,  that  is,  that  the 
note  and  mortga^  would  be  considered  to  have  been  agreed  to  be  trans- 
ferred in  the  ordinary  mode,  with  recourse  upon  the  endorser. 

Storer,  J. 

Action  before  Judge  Storer  to  recover  the  value  of  certain 
Trust  Company  checks,  transferred  by  plaintiflFtp  defendant,  to  take 
up  a  mortgage  held  by  the  bank.  The  defendant  claimed  that  the 
checks  were  taken  by  him  in  consideration  of  the  transfer  ** without 
recourse,'*  of  a  note  and  mortgage  of  a  third  party.  The  plainliflF 
denied  this,  and  asserted  that  the  note  and  mortgage  were  to  be 
received  by  him  as  security  only.  The  court  held,  upon  a  review 
of  the  evidence,  that  there  being  a  conflict  of  testimony  as  to 
the  exact  terms  of  the  agreement,  the  parties  must  be  remitted  to 
the  contract  arising  by  presumption  of  law,  that  is,  that  the  note 
and  mortgage  would  be  considered  to  have  been  agreed  to  be  trans- 
ferred in  the  ordinary  mode,  with  recourse  upon  the  endorser,  and 
that  the  defendant  had  been  remiss  in  not  oflFering  to  perform  the 
contract. 

Judgment  for  plaintiff. 
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BILLS   AND  NOTES. 

[Superior  Court  of  Cincinnati.] 

John  A.  Duble  v.  The  Cincinnati  and   Chicago   Railroad 

Co.,    ET  AL. 

A  creditor  extending  the  time  on  a  debt  secured  by  a  note,  discharges  the 
endorsers  on  such  note  from  all  liability. 

The  indorsers  set  up  for  defense  that  they  are  discharged  from 
all  liability  on  the  note  sued  upon,  by  reason  of  the  plaintiff  having 
given  to  the  railroad  company  an  extension  of  time  on  the  debt 
evidenced  by  the  note.  Judgment  for  Powell,  and  decree  in  favor 
of  plaintiff  against  the  other  defendants. 

Ware,  for  plaintiff. 

Fox  &  Fox,  for  Powell. 

Lincoln,  Smith  &  Wamock,  for  other  defendants. 


SURETIES  ON  ADMINISTRATION  BOND. 

[Hamilton  County  Probate  Court.] 

State  ex  rel.,  Phillips  et  al.,  v.  Robert  C.  Brasher, 

Ex.,   ETC. 

The  mere  decease  of  one  of  the  sureties  on  an  executor's  bond,  is  not,  in 
itself,  a  cause  requiring  a  new  or  additional  bond  or  surety,  proyided  the 
sureties  or  the  estate  of  such  sureties  are  sufficiently  able  to  pay  the 
amount  of  the  bond  as  when  originally  taken. 

The  defendant  was  brought  into  the  probate  court  on  a  cita- 
tion, to  show  cause  why  he  should  not  give  a  new  bond  or  additional 
securities  as  executor  of  said  estate,  on  the  ground  that  Hanson  L. 
Penn,  one  of  the  two  sureties  on  the  board  (F.  J.  Phillips  being- 
the  other),  is  deceased  ;  the  law  requiring  that  the  executor  shall 
enter  into  bond  with  two  or  more  sureties  to  the  satisfaction  of  the 
court. 

Hilton,  J. 

When  persons  become  sureties  on  the  bond  of  an  executor  or 
administrator,  they  are  severally  bound  together, with  their  heirs, 
executors  and  administrators,  for  the  performance  of  the  full  con- 
ditions of  the  bond,  and  that  until  all  these  requirements  shall  have 
been  faithfully  fulfilled  the  liability  of  the  sureties  is  not  at  an  end. 
The  bond  is  an  obligation  extending  to  the  full  settlement  of  the 
estate,  or  until  the  removal  of  the  executor  or  administrator  for 
cause.  Therefore  the  mere  decease  of  one  of  the  sureties  is  not, 
in  itself,  a  cause  requiring  a  new  or  additional  bond  or  surety,  pro- 
vided the  sureties  or  the  estates  of  such  sureties  are  as  sufficiently 
able  to  pay  the  amount  of  the  bond  as  when  originally  taken. 


Digitized  by 


Google 


LAW  AND  BANK  BULLETIN.  347 

Rider  v.  Smith. 

Section  192  of  the  act  to  provide  for  the  settlement  of  the 
estates  of  deceased  persons  is  as  follows : 

*'That  any  surety  on  the  bond  of  an  executor  or  administrator 
may,  at  any  time  after  the  expiration  of  six  years  from  the  date  of 
the  bond,  upon  his  petition,  be  discharged  from  all  further  responsi- 
bility upon  such  bond,  if  the  court,  after  due  notice  to  all  persons 
interested,  shall  think  it  reasonable  to  discharge  him." 

This  is  the  only  section  reterring  to  a  release  of  the  sureties 
on  the  bond,  except  for  cause,  when  waste  or  malfeasance  in  office 
is  alleged ;  and,  as  neither  of  these  are  charged  against  the  execu- 
tor, the  citation  will  be  dismissed. 

The  costs  will  be  taxed  against  the  estate  on  the  ground  that 
the  applicant,  being  one  of  the  sureties  without  any  reward  for  the 
act,  sought  his  own  security  and  that  of  the  estate  by  his  appli- 
cation. 

Smith  &  Lowe,  for  petitioner. 

Coffin  &  Mitchell,  for  respondent. 


•  DEPOSITIONS. 

[Superior  Court  of  Cincinnati.] 

Rider  v.  Smith. 

The  fact  that  there  was  no  cross  examination  of  witnesses  whose  depositions 
were  taken,  is  not  a  subject  for  consideration  in  an  action  in  which  such 
depositions  are  used,  but  such  depositions  must  be  considered  as  they 
are. 

The  plaintiff  sold  on  faith  of  warranty;  was  sued;  gave 
notice  to  defendant  of  action  ;  was  mulcted  in  consideration  of  $150 
and  costs. 

The  answer  denies  warranty,  and  demurs  to  the  matter  about 
suit.  Demurrer  overruled;  trial  on  issue  of  warranty  ;  recovery  of 
value  and  costs  of  action  above  mentioned. 

Held: ,  That  the  fact  that  there  was  no  cross  examination  of 
witnesses  whose  depositions  were  taken,  was  not  a  subject  of  con- 
sideration, but  that  the  depositions  must  be  considered  as  they  are. 

Judgment  affirmed. 
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PLEADraO— PRACTICE. 

[Superior  Court  of  Cincinnati.] 

Wayne,  Haynes  &  Co.  v.  Jones  &  Howell. 

In  an  action  on  an  account  for  goods  9old  and  delivered,  the  defendant,  if  he 
wants  a  more  particular  statement  of  the  goods  sold,  may  demand  it 
under  section  361  of  the  Code. 

Storer,  J. 

Petition  on  account  for  merchandise.  On  demurrer.  It  is 
claimed  by  the  defendant,  that  the  account  attached  to  the  petition 
is  not  sufficiently  specific.  We  think  it  is  prima  fade.  If  the  de- 
fendant wants  a  more  particular  statement  of  the  merchandise  sold, 
he  may  demand  it,  under  section  361  of  the  Code. 

Demurrer  overruled. 


INSOLVENT  ESTATES. 

[Logan  Common  Pleas  Court,  December  Term,  1859.] 
C.  T.  McCrEA  &  Co.  ET  AL.   V.  W|4.  DARNELL  ET  AL. 
Attempt  of  an  insolvent  debtor  to  prefer  creditors. 

William  Darnell,  an  insolvent  debtor,  in  contemplation  of  in- 
solvency with  the  desig^n  to  prefer  the  firm  of  Davis  &  Herron,  to 
whom  he  was  indebted  $1,926,  on  23d  August,  1868,  executed  to 
them  a  chattel  mortgage  then  deposited  with  the  tow^nship  clerk  on 
a  stock  of  store  goods,  worth  $2,379.61,  with  this  condition  therein : 
Provided,  that  if  said  Darnellt  cause  to  be  paid  to  Davis  &  Herron 
said  indebtedness,  within  ten  days  from  date,  or  secure  the  pay- 
ment thereof  to  their  satisfaction,  then  said  goods  are  to  be  returned 
to  the  possession  of  Darnell,  and  in  default  ot  such  payment,  or 
securing  the  same  to  be  paid  as  aforesaid,  Davis  &  Herron  are  to 
sell  said  goods  at  public  auction  or  private  sale,  and  the  proceeds 
thereof,  after  paying  said  Davis  &  Herron's  claim  and  expenses  and 
cost  is  to  be  paid  over  to  Darnell  or  his  order  and  Davis  &  Herron 
are  to  have  the  use  and  occupancy  of  the  store  room  in  which  said 
goods  now  are,  for  ten  days. 

Some  days  before  this  Darnell  had  agreed  with  Carpenter  to 
sell  him  these  goods  at  original  cost  for  eighty  acres  of  land  at 
$1,700.00,  and  notes  for  residue,  the  goods  to  be  invoiced.  While 
the  invoice  was  being  made  this  mortgage  was  given ;  part  of  the 
goods  was  delivered  in  the  name  of  all,  the  store  room  key  was 
delivered  to  mortgagees,  and  it  was  immediately  delivered  back  to 
Darnell,  and  was  verbally  agreed  that  Darnell  should  cease  retaining, 
keep  the  store  room  closed,  that  the  goods  should  be  considered  in 
the  possession  of  the  mortgagees,  that  Darnell  should  take  care  of 
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them,  furnish  the  invoice,  complete  the  sale  to  Carpenter,  within 
the  ten  days  subject  to  the  condition  that  the  attorney  of  Davis  & 
Herron  should  be  present  on  the  final  closing  of  the  contract  with 
Carpenter,  cancel  the  mortgage  and  deliver  up  the  goods  on  receiv- 
ing a  mortgage  on  the  land  which  Carpenter  agreed  to  convey  to 
Darnell,  and  any  notes  as  collateral  to  secure  the  claim  of  Davis  & 
Herron  to  the  satisfaction  of  said  attorney. 

Darnell  completed  the  invoice,  which  footed  up  $3,966.03  nom- 
inally, but  Carpenter  refused  to  complete  his  purchase.  The  ten 
days  expired.  It  was  agreed  the  goods  should  remain  as  before  in 
the  care  of  Darnell,  as  custodian  for  Davis  &  Herron,  until  they 
could  be  removed  from  the  store  room  in  Lewistown  where  they 
were,  to  Bellefontaine  to  be  sold  by  the  mortgagees. 

Before  the  goods  were  removed  judgments  were  rendered 
before  a  justice  of  the  peace  against  Darnell,  and  executions  levied 
by  a  constable  on  said  goods,  subject  to  said  mortgage  as  •  fol- 
lows: 

D.  I^oomis  &  Co.,  Judgment,  Sept.  13.  '58,  $164  89,  levied  Sept.  14. 
Loomis&  Harnett,        "  "       13,^68.    128.80       "         ''      14. 

C.T.  McCrea  &  Co.,      "  "      14, '58,      70.59       "        *'      15. 

C.  T.  McCrea  "  "       14,  '58,    143.56       *'        '*      15. 

C.  T.  McCrea  "  "      14,  '58,      26.99       **        "      15. 

On  September  14,  1858,  Darnell  executed  to  C.  T.  McCrea  & 
Co.,  a  chattel  mortgage,  but  it  was  cancelled  at  the  time  of  their 
levy. 

On  September  16th,  the  attorney  of  Davis  &  Herron,  having 
notice  of  these  levies,  in  consideration  that  the  constable  would 
permit  him  to  remove  the  goods,  gave  him  a  writing  as  follows: 

"Whereas  Davis  &  Herron,  have  the  possession  of  a  certain 
lot  of  store  goods  recently  owned  by  Wm.  Darnell,  by  virtue  of  a 
contract  between  said  Davis  &  Herron  and  said  Darnell,  and  in 
pursuance  of  said  contract,  now  have  the  right  to  dispose  of  said 
goods  at  public  or  private  sale ;  and  whereas,  Simeon  Woodrow, 
constable,  by  virtue  of  sundry  executions  to  him  issued,  levied 
on  said  stock  of  goods,  subject  to  said  Davis  &  Herron's  claim, 
and  lien  on  said  goods,  and  another  mortgage  in  addition  to  said 
Davis  &  Herron. 

"The  said  Davis  &  Herron,  will  account  for  any  balance  over 
and  above  what  pays  their  claim,  costs  and  expenses  according  to 
law. 

"Davis  &  Herron, 
"Per  D.  B.,  Attorney." 

The  attorney  thereupon  with  the  assent  of  Darnell,  removed 
the  goods  to  Bellefontaine,  sold  part  of  them  for  $550.63,  within 
three  or  four  days,  and  with  like  assent  on  the  20th  of  September, 
delivered  the  residue  to  S.  W.  Coe,  who  was  to  sell  at  retail  and 
receive  20  per  cent,  for  his  commission.  He  sold  to  the  amount  of 
$1,485,  up  to  September,  1859,  and  then  took  residue  at  $312.80. 
After  paying  expenses  and  commission,  the  amount  realized  is 
$2,023.27.     These  sales  were  all  made  at  retail  or  private  sale,  with- 
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out  notice  to  the  judgment  creditors,  and  with  knowledge  on  the 
part  of  Davis  &  Herron  that  the  judgment  creditors  objected  to  their 
proceedings. 

On  September  17,  1858,  these  judgment  creditors  united  in  a 
petition  in  the  nature  of  a  "creditors'  bill"  in  chancery  to  reach  the 
goods  or  their  proceeds,  and  subject  them  to  payment  of  their  judg- 
ments.    Code  section  458. 

An  injunction  was  allowed  to  restrain  the  sale  or  disposition  of 
the  goods,  undertaking  failed,  summons  served  on  Herron  and 
notice  to  the  attorney  of  Davis  &  Herron,  all  before  the  arrangement 
made  with  Coe  Was  completed.  If,  with  a  knowledge  of  the  pending 
petition,  etc.,  service  of  a  summons  was  evaded  to  eflFect  a  sale  to 
Coe,  the  defendants  would  be  in  no  better  condition  than  if  served. 
Ohio  Code,  section  78,  458,  15  How.,  N.  Y.  R.,  8.  The  arrangement 
with  Coe  was  designed  to  be  a  mle  and  so  called,  but  he  was  to  sell 
for  thirty  days  at  invoice  cost,  then  for  thirty  days  at  ten  per  cent, 
below  cost,  then  for  thirty  days  at  twenty  per  cent,  below  cost,  and 
to  pay  for  the  goods  eighty  percent,  of  his  sales.  The plaintift  had 
a  right  to  treat  this  as  a  sale  or  as  it  was  in  legal  effect  an  agency  at 
their  option.  Hill  on  Trustees,  474,  1  Mclean  199-4.  J.  C.  R. 
868-3.     Kerman.  587. 

N.  W.  Mason  &  Co.  having  a  judgment  against  Darnell  without 
levy,  is  made  defendant  on  leave  since  petition  filed. 

Stanton  &  Allison,  and  Walker  &  West,  for  plaintifls. 

Pollock  and  James  Kernan,  J.  A.  Jordan,  for  Davis  &  Herron. 


BILLS  AND  NOTES. 

[  Hamilton  Common  Pleas  Court] 

Executor   of    Shurragar   v.    C.   S.   Conklin   and    Daniel 

CONKLIN. 

a  promissory  note  signed  by  a  minor  in  the  presence  of  his  father,  who  at  the 
same  time  endorsed  the  note  and  handed  it  to  a  third  person,  and  said 
note  afterwards  came  into  the  hands  of  plaintiff  before  its  maturity, 
nothing?  being  said  by  the  maker  or  endorser  about  non-age :  Held : 
In  an  action  on  such  note  that  judgment  would  be  entered  in  favor  of  the 
maker,  the  minor,  and  against  the  endorser,  the  father,  as  upon  an  original 
undertaking. 

Carter,  J. 

This  action  was  brought  to  recover  upon  a  promissory  note. 
Two  separate  defenses  were  interposed :  minority  on  the  part  of  C. 
S.  Conklin,  and  want  of  notice  for  the  other.  The  testimony  showed 
that  the  defendant,  C.  S.  Conklin,  was  twenty  years  and  nine  months 
of  age  at  the  time  of  the  execution  of  the  note  sued  upon ;  that  it 
was  signed  in  the  presence  of  his  father,  Daniel  Conklin,  who  then 
endorsed  and  handed  it  to  one  John  F.  Kimball ;  that  it  was  a  ne- 
gotiable  note,  and   came  into  the  hands  of  Shurragar  before   its 
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maturity,  and  that  nothing  was  said  by  either  C.  S.  Conklin  or  his 
father,  about  non-age.  It  was  conceded  that  the  note  had  not  been 
given  for  necessaries.  The  counsel  for  plaintiff  contended  that  the 
execution  and  negotiation  of  the  note,  under  the  peculiar  circum- 
stances of  this  case,  was  a  fraud  on  the  part  of  the  defendants  ; 
that  the  defendant  could  not  taice  advantage  of  his  own  wrong  and 
fraud,  and  therefore,  notwithstanding  his  minority,  C  S.  Conklin 
was  liable ;  and  that  it  was  the  plain  and  apparent  duty  of  the  de- 
fendants to  have  notified  the  party  to  whom  the  paper  was  given, 
of  the  minority  of  C.  S.  Conklin. 

The  court  said,  that  while  it  was  true  that  fair  dealing  would 
require  an  expose  of  non-age  at  the  time  of  the  transaction,  and 
although  the  principal  defendant  had  so  nearly  attained  his  majority, 
yet  the  court  could  not  legislate,  and  this  case  must  be  decided  ac- 
cording to  the  rule  laid  down  in  the  statute,  and  that,  notwithstand- 
ing the  statute  might,  and  did  work  hardship  in  particular  cases, 
yet  it  was  beneficial  in  the  main.  The  court  had  examined  with 
great  care  the  authorities  presented  by  the  counsel  for  plaintiff,  but 
could  not  perceive  that  they  varied  the  rule  as  applicable  in  this 
case,  and  he  saw  no  such  peculiar  circumstances  justifying  a  de- 
parture from  precedent. 

Judgment  would,  therefore,  be  entered  in  favor  of  C  S.  Conklin, 
and  against  Daniel  Conklin,  as  upon  an  original  undertaking. 

W.  T.  Forrest,  for  plaintiff. 

Snow  &  Bradstreet,  for  defendants. 
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WATERCRAFT. 

[Superior  Court  of  Cincinnati,  Special  Term,  June,  1857.] 

*Marine  Railway  &  Dry  Dock  Co.  v.  Steamboat  Monarch. 

Under  the  watercraft  law,  a  steamboat  will  be  responsible  for  the  hire  of  a 
barge  employed  by  the  master  to  carry  freight,  although  by  reason  of  low 
water  the  steamboat,  during  the  course  of  the  voyage,  is  compelled  to 
forward  the  barge  and  freight  by  a  lighter  steamboat 

GholsoM  J. 

This  was  an  action  for  money  agreed  to  be  paid  by  the  master 
of  the  steamboat  on  behalf  of  the  owners  for  the  use  of  a  barge,  to 
aid  in  transporting  a  cargo  of  lumber  to  St«  Louis.  The  steamboat 
having  changed  owners,  the  question  presented  was,  whether  the 
contract  was  within  the  statute  allowing  suits  against  a  steamboat 
by  name. 

The  language  of  the  statute  is :  ''That  steamboats  and  other 
watercraft,  navigating  the  waters  within  and  bordering  upon  this 
state,  shall  be  liable  for  debts  contracted  on  account  thereof,  by  the 
master,  owner,  steward,  consignee  or  other  agent,  for  materials, 
supplies  or  labor  in  the  building,  repairing,  furnishing  or  equipping 
the  same,  or  due  for  wharfage."  From  the  general  language  of  the 
statute  it  may  be  fairly  inferred,  that  whatever  a  steamboat  may  re- 
quire in  the  nature  of  materials,  supplies  or  labor,  and  in  aid  of  its 
general  object,  navigation  of  the  rivers  and  the  transportation  of 
passengers  and  freight  is  embraced.  For  the  purpose  of  navigation 
a  steamboat  might  very  properly  have  as  a  part  of  its  usual  equip- 
ment a  barge  or  barges.  In  point  of  fact,  it  is  known,  that  boats 
in  a  particular  trade — the  transportation  of  coal — are  constructed 
with  the  view  of  carrying  on  their  business  with  barges.  If  barges 
may  be  part  of  the  permanent  equipment  of  a  boat,  there  is  an  equal 
propriety,  under  certain  circumstancs,  that  they  should  be  used 
temporarily  ;  for  example  in  the  case  of  a  low  stage  of  water.  If  a 
steamboat  in  view  of  a  possible  detention  by  low  water  should  pro- 
cure the  use  of  a  barge,  I  can  see  no  good  reason  why  it  should  not 
be  deemed  a  proper  charge  upon  the  boat  within  the  intention  of 
the  statute.  In  this  case  it  is  shown  by  the  evidence,  that  for  the 
purpose  of  aiding  the  steamboat  in  carrying  freight  the  barge  was 
hired.  It  was  to  be  used  in  connection  with  the  boat  and  to  be  im- 
pelled by  the  same  power.  It  was,  I  think,  for  the  time,  a  part  of 
the  equipment  of  the  boat  and  comes  within  the  meaning  of  the 
statute. 

There  will  be  a  finding  for  the  plaintifEs. 

King,  Anderson  &  Sage,  for  plaintiffs. 

Coffin  &  Mitchell,  for  defendant. 

*The  opinion  in  this  case  was  af&rmed  by  the  superior  court  in  general 
term.    For  opinion,  see  2  Disney,  117. 
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tPRANcis  A.  Parish  v.  Eliphalet  Ferris  et  al. 

tThe  judgment  in  this  case  was  reversed  by  the  supreme  court.     See 
opinion,  6  O.  S..  563.     The  latter  case  was  approved  and  followed  in  Niles  v. 
Gray,  12  O.  S..  320,  and  in  Smith  v.  Hankius,  1  C.  S.  C.  R.,  449,  450.     Cited  in 
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1.  "Heirs"  construed  to  mean  chiUlren,  from  the  context. 

2.  Adverbs  of  time,  as  when,  thetty  afU'»\  from,  etc.,  in  a  devise  of  a  remainder 

are  to  be  construed  as  relating  to  the  time  of  the  enjoyment  of  the  estate, 
not  to  that  of  its  vesting  in  interest. 

3.  Devise  of  a  life  estate,  and  if  the  first  taker  '  should  die  without  children." 

then  over,  held  under  the  circumstances  to  mean  zvithout  having  had 
children. 

4.  A  testator  devised  as  follows :     Secondly,  "jto  my  daughter  E,   the  use"  of 

'267  acres  of  land,  ''during  her  natural  life,  to  have  full  use  and  control  of 
the  banie,  with  the  appurtenances  to  the  same  belonging,  as  long  as  she 
shall  live."  Thirdly,  he  devised  to  his  "daughter  E's  children  (if  she  shall 
have  any  heirs),  their  heirs  and  assigns  forever,"  the  267  acres  of  land 
"after  E  is  done  using  and  occupying  it,  and  at  E's  death."  Fourthly,  If 
his  "daughter  E  should  die  without  children,"  then  he  devised  the  267 
acres  to  his  "brothers  and  sisters,  their  heirs  and  assigns  forever,  after 
the  death  of  E  as  aforesaid."  E  was  unmarried  at  the  testator's  death, 
but  married  afterwards.  She  had  but  one  child,  which  lived  only  a  few 
hours,  and  soon  died  herself,  having  devised  all  her  estate  to  her  husband. 
102  ^^^^d,  that  the  limitation  to  E's  children,  and  that  to  the  testator's 
brothers  and  sisters,  were  alternative  continj?ent  remainders  in  fee, 
the  contingency  being  the  birth  of  children  ;  and  that  Ihe  first  remainder 
vested  in  E's  child  at  its  birth,  descended  at  its  death,  upon  E  ;  and  then 
passed  under  her  will  to  her  husband. 

Petition  to  Quiet  Title. 
Worthington  &  Matthews,  for  plaintiff. 

Taft  &  Storer,  Sage,  Groyune,  and  William  Johnston  for 
defendants. 

Stallo,  J. 

This  is  a  petition  filed  by  the  plaintiff,  Francis  A.  Parish,  in 
which  he  seeks  to  have  his  title  quieted  to  some  two  hundred 
and  sixty  acres  of  land  in  Hamilton  county.  The  defendants,  in 
their  answer,  deny  the  plaintiff's  title,  claiming  the  legal  title  to  be 
in  themselves.  The  facts  upon  which  the  controversy  arises  are 
substantially  the  following : 

On  the  7th  day  of  June,  1840,  Andrew  Ferris,  having  an  only- 
daughter  then  unmarried,  made  his  will,  in  which  he  undertook  to 
devise  the  property  in  dispute :  This  will  contained  the  following 
clauses  : 

''Secondlv — I  give  to  my  daughter  Elizabeth  A.  the  use  of  two 
hundred  acres,  more  or  less,  of  land,  on  which  I  now  live,  it  being 
the  north-east  quarter  of  section  No.  22,  of  the  lourth  township,  of 
the  second  fractional  range,  in  the  Miami  purchase,  and  one  share 
of  the  Morrison  estate,  on  the  south-east  quarter  of  section  23,  •of 
said  township ;  also,  six  acres,  more  or  less,  in  section  21  of  said 
township,  it  being  the  west  half  of  the  north-east  quarter  of  said 
section,  exclusive  of  the  forfeiture,  during  her  natural  life,  to  have 
full  use  and  control  of  the  same,  with  the  appurtenances  to  the 
same  belonging,  as  long  as  she  .shall  live. 

"'Thirdly — I  give  and  bequeath  to  my  daughter  Elizabeth's 
children  (if  she  shall  have  any  heirs),  their  heirs  and  assigns  forever, 
all  of  the  above  described  two  hundred  and  sixty-seven  acres  of  land, 
after  Elizabeth  is  done  using  and  occupying  it,  and  at  Elizabeth's 
death. 
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'"Fourthly — If  my  daughter  Elizabeth  A.  shall  die  wilhot  chil- 
d'-en,  then,  and  in  that  case,   I   give   and   bequeath   the  said   267 
*acres,  above  described,  to  my  brothers  and  sisters,  their  heirs  .^^ 
and  assigns  forever,  after  the  death  of  Elizabeth  A.,  as  atore- 
said." 

The  will  was  duly  proven  in  1849,  after  the  death  of  Andrew 
Ferris.  In  1850,  Elizabeth  A.  married  Francis  A.  Parish,  the 
present  plaintiff,  and  in  1852  she  was  delivered  of  a  child,  which 
lived  only  about  one  hour.  On  the  22d  of  August,  1852,  a  few 
days  after  the  death  of  her  child,  she  made  her  will,  devising  to  her 
husband,  his  heirs  and  assigns  forever,  all  her  property,  and  soon 
after  died,  leaving  no  children  surviving  her. 

Andrew  Ferris  left  brothers  and  sisters,  the  defendants  in  this 
case,  surviving  his  daughter. 

The  controversy  in  the  case  arises  upon  the  construction  of 
Andrew  Ferris's  will;  and  in  consequence  of  the  wide  range 
pursued  in  the  argument  on  both  sides,  we  deem  it  necessary  at  the 
outset  briefly  to  adduce  the  cardinal  principles  of  construction  ap- 
plicable to  wills,  as  we  understand  them  to  be  settled. 

I.  Wills  are  not  cons' rued  strictly,  like  deeds,  but  liberally,  s4 
that  the  manifest  intention  of  the  testator,  though  not  expressed 
in  technical  terms,  may  be  effectuated ;  for  wills,  unlike  deeds,  are 
usually  made  by  persons  when  they  are  unable  to  avail  themselves 
of  the  assi.stance  of  persons  skilled  in  the  law.     Nevertheless, 

First — The  intention  of  the  testator  must  be  collected  from 
the  will,  and  from  that  alone. 

Second — Technical  words  are  presumed  to  be  used  in  their  es- 
tablished legal  acceptation,  unless  the  contrary  plainly  appears;  and 
other  words  are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  sense  can  be 
collected  from  the  context. 

Third — The  general  rules  for  di.scovering  the  intentions  of  the 
testator,  as  established  by  adjudged  cases,  as  well  as  the  adjudicated 
meaning  of  certain  words  or  expressions,  are  to  be  adhered  to ; 
and 

Fourth — The  construction  must  be  such,  if  possible,  that  the 
testator's  intent  is  consistent  with  the  rules  of  law. 

^  II.     The  manifest  general  intent  controls  particular  expressions^ 
which  may  seem  to  be  at  variance  with  it.     But, 

First — A  mere  reason  presumed  or  expressly  assigned,  or  an 
inductive  ^inference  from  other  parts  of  the   will,  or  an  inac-    .  ^ - 
curate  summing  up  or  reference  to  the  contents  of  the  will  by 
the  testator  himself,  cannot   prevail  over  an  express  and  positive 
devise. 

Second — Mere  inconvenience  or  absurdity  of  a  devise  is  no 
ground  for  varying  the  construction,  when  the  terms  are  without 
ambiguity,  although  conflicting  expressions  are  to  be  so  construed 
as  to  efFecituate  a  rational  and  consistent,  rather  than  an  irrational 
and  inconsistent  purpose ;  and  the  construction  is  not  to  be  varied, 
because  the  testator  did  not  foresee  all  the  consequences. 
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Third — Favor  or  disfavor  to  the  object,  appearing  from  the 
will  itself  or  aliunde,  cannot  affect  the  construction. 

III.  Next  to  those  of  the  testator,  the  law  favors  its  own  in- 
tentions ;  and,  therefore,  wills  are  never  so  construed  as  to  disin- 
herit the  heir  at  law,  unless  this  be  required  by  the  express  words 
of  the  will,  or  their  necessary  implication. 

We  have  recited  these  rules,  rather  pedantically,  perhaps,  be- 
cause the  simple  statement  of  them  relieves  us  of  the  necessity  of 
examining  in  detail  a  variety  of  somewhat  strained  pcsiiions  taken 
in  the  construction  of  this  will,  into  which  counsel  appear  to  have 
been  betrayed  by  insisting  upon  rules  which  are  true  only  when 
taken  with  their  appropriate  limitations. 

Keeping  the  above  principles  of  interpretation  and  construction 
in  view,  then.  I  shall  now  proceed  to  the  task  of  ascertaining,  if 
possible,  the  meaning  of  Andrew  Ferris'  will.  So  far  as  this  afftcts 
the  case  in  hand,  it  is  to  be  gathered  from  the  2d,  3d  and  4th  clauses 
of  the  will  a^  above  quoted. 

The  language  of  the  second  clause  does  not  require  any  par- 
ticular comment  for  the'puipose  of  its  own  construction;  it  is  ob- 
viously the  devise  of  a  lite  estate  to  Elizabeth  A.  Parish. 

The  language  of  the  first  part  of  the  third  clause  is :  "I  give  and 
bequeath  to  my  daughter  Elizabeths  children  (if  she  shall  have  any 
heirs)  their  heirs  and  assigns  forever,  all  the  ab^ve  described  267 
acres  of  land."  But  for  the  distinction  between  the  words  "children'* 
and  *' heirs"  in  their  legal  and  grammatical  import,  this  would  be 
at  once  conceded  to  mean  the  limitation  of  a  remainder,  after 
Elizabeth's  life  estate,  to  her  children,  contingent  upon  their  birth. 
105  *N^^w»^o^s  the  use  of  the  word  *'heir,"  instead  of  ^'children," 
in  the  parenthetical  reference  after  the  latter  word  vary  the 
construction?  We  think  not.  The  word  "heir"  is  evidently  not 
defined  by  its  strict  grammatical  or  legal  acceptation;  for,  if  it 
were,  it  would  embrace  collateral  heirs,  and  the  sense  thus  re- 
sulting would  not  only  be  manifestly  repugnant  to  the  other  pro- 
visions of  the  will,  but  the  word  would  be  an  utter  anomaly  in  the 
place  where  it  occurs,  having  no  possible  connection  with  the  word 
children,  to  which  it  is  parenthetically  appended.  And  after  we 
have  once  been  constrained  to  discard  the  strict  legal  import  of 
the  word  '*heirs,"  it  can  only  be  defined  by  its  obvious  reference 
to  the  immediately  preceding  word  "children,"  for  which  it  then 
becomes  a  mere  substitute,  so  that  the  accent  falls  on  the  word 
*'have."  The  devise  then  is  to  Elizabeth's  children,  if  she  should 
have  any,  which  undoubtedly  creates  a  remainder  over  to  the  chil- 
dren, contin|^ent  upon  their  birth.  The  doctrine  that  the  word 
**heirs"  may  be  constrtied  to  mean  children,  if  the  manifest  in- 
tention of  the  testator  requires  it,  rests  upon  the  authority  of 
numerous  cases;  among  them  a  case  in  our  own  state,  that  of 
King  V.  Beck,  15  O.,  559. 

But,  in  the  second  half  of  this  clause,  the  testator  adds  the 
words:  "alter  Elizabeth  is  done  using  or  occupying  it,  and  at 
Elizabeth's  death."     It  is  contended  that  the  use  of  these  words  is 
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evidence  of  an  intention  to  point  out  the  time  of  Elizabeth's  death 
as  the  period  when  the  remainder  over  to  the  children  was  to  vest, 
so  that  not  the  birth  of  the  children,  but  their  .surviving  their 
mother,  was  the  contingency  upon  which  the  vesting  of  the  re- 
mainder depended.  This  argument  is  valid,  if  the  testator  meant 
to  postpone  the  vesting  in  interest  of  the  estate,  as  devised  to 
Elizabeth's  children,  to  the  time  of  her  death;  but  it  falls  to  the 
ground,  if  he  merely  intended  to  designate  the  time  when  the  pos- 
session was  to  be  taken.  Abstracting  from  the  fourth  clause  of  the 
will,  we  think  it  clear  that  the  latter  view  is  correct,  and  that  the 
words  of  the  third  section  relate  merely  to  the  time  of  the  enjoy- 
ment of  the  estate,  and  not  to  the  period  when  it  was  to  vest  in 
interest.  In  this  connection,  it  is  important  to  revert  to  the  lan- 
guage of  the  second  clause,  under  which  Elizabeth  is  "to  have  full 
use  and  control  of  the  property  as  *long  as  she  shall  live;"  .^g 
just  as  in  the  third  clause  the  same  property  is  given  to  Eliza- 
beth's children,  "after  Elizabeth  is  done  using  and  occupying  it, 
and  at  Elizabeth's  death."  The  language  in  both  instances  fixes 
the  limit  between  the  **use  and  occupancy  ;"  in  other  words,  the 
possession  by  the  mother,  and  the  possession  by  the  children. 
What  was  to  succeed  the  "use  and  occupancy"  by  the  mother? 
Naturally  not  the  interest  of  the  children,  but  the  "use  and  occu- 
pancy" by  them. 

The  view  we  take  of  the  meaning  of  this  part  of  the  third  sec- 
tion of  the  will  is,  then,  that  the  words  "after  Elizabeth  is  done 
using  and  occupying  it,  and  at  Elizabeth's  death"  were 
meant  to  express  simply  the  fact  that  a  remainder  was  to  vest  in 
Elizabeth's  children,  if  she  have  any,  and  not  the  time  when  that 
remainder  was  to  vest.  This  view  becomes  very  striking,  when  we 
recollect  that  the  will  has  a  separate  clause  for  each  single  devise. 
Each  clause  disposes  of  the  te^-tator's  property  to  a  certain  extent; 
and  it  is  Ner3'  difficult  to  escape  the  conviction,  that  the  effect  of 
every  succeeding  clause,  in  the  testator's  mind,  was  to  extend  over 
so  much  ground  only  as  was  not  covered  by  the  preceding  clause  or 
clauses,  so  that  having  once  ascertained  the  scope  of  the  devise  in 
the  i5recedin<  clauses,  the  extent  and  validity  of  the  subsequent  de- 
vis*;s  is  preliminarily  determined.  Thus,  in  the  sec  )nd  clause,  the 
testator  gives  a  life  e.state  to  Elizibeth;  there  was  then  a  remainder 
left.  This  remainder  is  to  go  to  Elizabeth's  children  ;  and  in  the 
first  half  of  the  third  clause,  **I  give  and  bequeath  to  my  daughter 
Elizabeth's  children,  (if  she  shall  have  any  heirs,)  their  heirs  and 
assigns  forever,  etc.,"  the  testator  expresses  his  intention  that  an 
estate  shall  vest  in  these  children,  if  any  there  be ;  and  in  the  lat- 
ter half,  *  after  Elizabeth  is  done  using  and  occupying  it,  and  at  her 
death,"  he  defines  this  estate  as  the  remainder  after  the  life  estate  of 
Elizabeth.  In  thefi^st  half  of  the  clause  he  designates  the  persons 
who  are  to  be  the  objects  of  his  bounty;  in  the  latter  halt  he  de- 
scribes the  thing,  the  nature  ol  the  bounty  he  means  to  confer. 

The  rule  of  construction  which  is  here  applied  to  the  words 
relating  to  the  death  of  the  first  taker,   is  established  by  a  series 
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J  jj_  *of  authorities.  Among  them  we  may  refer  to  a  very  recent 
case,  that  of  Johnson  v.  Valentine,  4  Sanford  Rep.  36,  which  is 
selected  because  it  expressly  decides  that  * 'adverbs  of  time,  as 
when,  then,  after,  from,  etc.,  in  a  devise  of  a  remainder,  are  con- 
strued to  relate  merely  to  the'time  of  the  enjoyment  of  the  estate, 
and  not  to  the  time  of  the  vesting  in  interest ;"  and  because  it  thus 
disposes  also  of  the  argument  derived  from  the  fourth  clause  of  the 
will,  where  the  language,  "alter  the  death  of  Elizabeth"  is  em- 
ployed, from  which,  in  connection  with  the  words  already  com- 
mented upon,  counsel  infer  that  the  state  of  things  at  Elizabeth's 
death  was  the  time  contemplated  by  the  testator  for  the  vesting  of 
the  remainder.  Other  cases  to  the  same  effect,  illustrative  of  the 
principle  { from  which  this  rule  follows,)  that  the  law  favors  the 
vesting  of  estates,  will  be  hereafter  noticed  in  another  connection. 
Alter  thus  giving  to  his  datighter  Elizabeth  a  life  estate,  in  the 
second  clause,  and  a  remainder  over  to  her  children,  if  she  had  any, 
in  the  third,  what  further  had  the  testator  to  dispose  of?  Ob- 
viously nothing;  unless,  in  the  language  of  the  third  clause, 
Elizabeth  "shall  have  no  heirs;"  /.  ^.,  shall  have  no  children.  In 
the  progress  of 'the  exhaustion  of  the  estate,  through  all  its  parts 
and  contingencies,  the  testator  then  arrived  at  the  fourth  clause, 
which  reads :  "If  my  daughter  Elizabeth  A.  shall  die  without 
children,  then,"  etc.  The  contingency  referred  to  in  third  clause, 
we  have  seen,  was,  that  Elizabeth  might  have  no  children  ;  in  the 
fourth  clause,  the  same  contingency,  instead  of  being  spoken  of  in 
the  same  words,  is  denoted  by  the  expression  "dying  without  chil- 
dren." The  phrase  *'  to  have  no  children,"  would  .seem  to  be  plain 
enough ;  it  does  not  mean  to  have  no  children  at  any  particular 
time,  but  it  means,  to  have  no  children  at  all,  at  any  time, — to 
have  no  children  born.  The  contingency,  as  first  contemplated  by 
the  testator,  and  referred  to  in  the  third  clause  of  the  will,  was, 
therefore,  that  his  daughter  Elizabeth  might  never  have  any  chil- 
dren. Now,  does  the  use  of  the  differ  nt  words  "dying  without 
children,"  evidentyl  descriptive  of  the  same  contingency,  force  us  to 
1 08  conclude  that  the  testator  had  changed  his  mind  when  he  *wrote 
or  dictated  the  fourth  clause  ?  We  think  not.  It  may  be  difficult 
to  determine,  whether  the  more  natural  meaning  of  these  words  bt 
"dying  without  having  had  children,"  or  "dying  without  children 
living  at  the  parent's  death."  But  the  question  we  are  now  con- 
sidering is  not,  wheiher  the  former  be  the  more  natural  interpreta- 
tion, but,  whether  it  be  generally  an  admi.-sible  interpretation ;  in 
other  words,  we  are  now  inquiring,  whether  or  not  there  be  any 
necessary  repugnance  between  the  words  of  the  fourth  and  those  of 
the  third  clause,  relating  to  the  same  subject-matter.  And  we  can- 
not see  that  the  words  "dying  without  children"  are  violently  dis- 
torted from  their  true  meaning  by  being  interpreted  to  mean 
"dying  without  having  had  children." 

This  leads  us  to  a  consideration  of  the  authorities  cited  on 
either  side,  chiefly  in  reference  to  the  construction  of  the  words 
'*dying  without  children."     It  is  urged  on  the  one  hand  that  these 
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words  are  equivalent  to  **  dying  without  issue,"  which  latter  words 
have  been  adjudged  in  an  almost  interminable  series  of  cases  to 
mean  not  a  dying  without  issue  living  at  the  time  of  the  death  of 
the  first  taker,  but  a  general  or  indefinite  failure  of  issue.  On  the 
other  hand,  it  is  contended  that  the  words  "dying  without  children" 
are  by  the  authorities  distinguished  from  the  words  "dying  without 
issue,"  and  restricted  to  the  sense  of  **dying  without  children" 
living  at  the  death  of  the  first  taker. 

We  have  examined  these  cases  ps  carefully  as  time  would 
permit,  and  we  think  it  cannot  be  denied  that  looking  to  the  mere 
letter  the  authorities  appear  to  be  conflicting.  But  we  also  think 
that,  in  a  great  measure  at  least,  the  discrepancy  vanishes  when  it 
is  recollected  that  all  these  cases  deal  with  the  construction  of  wills 
and  not  with  that  ot  deeds  or  other  deliberately  framed  instruments; 
that  they  seek  to  define  not  the  force  of  a  word,  but  the  general 
sense  ot  a  context ;  and  that  from  the  very-  nature  of  the  investiga- 
tion the  tendency  there  is  to  fuse  words  and  their  meaning,  not  to 
peti:ify  them.  When  we  come  to  examine  what  were  the  questions 
raised  in  the  different  cases,  and  upon  what  grounds  the  decisions 
rest,  they  can,  with  few  exceptions,  be  harmonized  without  much 
diflBculty. 

*Without  attempting  to  review  all  the  cases  in  detail,  then,  .^^ 
we  will  simply  announce  the  conclusion  at  which  we  have  ar- 
rived, that  the  distinction  between  the  words  "dying  without  issue 
or  heirs"  and  '*dying  without  children,"  wherever  it  is  made,  is 
made  solely  with  the  view  of  escaping  the  rigor  of  the  rule  that 
executory  devises  limited  to  take  effect  after  a  dying  without  heirs, 
or  without  issue,  or  without  leaving  issue,  are  void,  because  the 
contingency  is  too  remote — the  words  * 'dying  without  issue,'*  etc., 
having  invariably  been  held  to  import  an  indefinite  failure  of  issue. 

In  order  to  uphold  the  intentions  of  the  testator  against  the 
effect  of  this  construction,  courts  have  availed  themselves  of  the 
slightest  circumstance,  the  least  variation  in  the  phraseology,  in 
order  to  construe  the  failure  of  issue  contemplated  by  the  testator 
as  definite — as  occurring  at  a  precise  time  fixed  by  the  testator 
himself,  such  as  the  death  of  the  first  taker — and  not  as  indefinite, 
as  happening  sooner  or  later,  whenever  the  whole  line  of  descend- 
ants ot  the  first  taker  should  have  become  extinct.  Thus,  courts 
have  adopted  one  rule  of  construction  in  regard  to  bequests  of  per- 
sonal property,  and  applied  another  to  devises  of  real  estate,  even 
going  so  far  as  to  interpret  the  same  words  differently  in  the  same 
will,  on  the  ground  that  owing  to  the  perishable  nature  of  person- 
alty, the  testator  could  not  reasonably  be  presumed  to  have  con- 
templated the  failure  of  issue  at  a  period  indefinitely  remote,  when 
the  property  itself  would  be  no  longer  in  existence.  So  also  the 
use  of  the  word  ^'children,"  instead  of  "issue,"  coupled  with  other 
expressions  in  the  will  clearly  indicative  of  the  testator's  intent, 
has  been  construed  to  limit  the  failure  of  issue  to  the  time  of  the 
death  of  the  first  taker;  because  "children,"  in  the  primary  sense 
of  the   word,  are   descendants  of  the   first   degree,  and   not,  like 
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'*issue,"  descendants  generally.  But  in  order  to  appreciate  the 
value  and  scope  of  this  distinction,  it  is  important  to  bear  in  mind 
two  things.  First,  that  the  question  in  those  cases  where  the  dis- 
tinction was  made  was,  whether  or  not  the  executory  devise  was 
valid  at  all,  in  any  case,  no  matter  what  the  facts  otherwise  might 
be ;  i.  e„  whether  or  not  upon  its  face,  and  upon  a  mere  interpreta- 
tion of  the  words  *'dying  without  children,"  etc.,  the  executory 
1 1 0   ^^^^^^  should  be  *pronounced  void  for  remoteness,  in  spite  of 

the  obvious  intent  of  the  testator,  even  if  there  never  had  been 
any  children ;  and  therefore  the  question  was,  not  so  much  when 
the  estate  limited  over  was  to  take  efifect,  but  whether  or  not  the 
estate  was,  in  any  event,  to  take  effect  at  all;  so  that  the  question 
of  time  was  merely  incidental :  and  secondly,  (what  is  in  substance 
the  same.)  that  the  question  stood  between  an  indefinite  time  when 
the  devise  was  meant  to  take  effect,  and  a  definite  time,  and  not 
between  one  definite  time  ( the  death  of  the  first  taker,)  and  another 
equally  definite  time  ( the  birth  of  a  child  of  the  first  taker.)  In- 
deed, the  very  reason  why  the  definite  is  preferred  to  the  indefinite 
period  is,  that  the  former  is  less  remote ;  and  it  would  be  a  strange 
perversion  of  the  whole  reasoning,  which  upholds  the  distinction 
claimed  for  the  defendants,  if  it  were  so  applied  in  this  case  as  to 
postpone  the  vesting  of  the  estate  instead  of  hastening  it. 

The  true  doctrine  illustrated  by  all  these  cases  is,  that  the  law 
favors  the  vesting  of  estates ;  a  doctrine  which  is  supported  by  all 
the  authorities.  We  have  no  doubt,  therefore,  that  the  contingent 
remainder  limited  to  Elizabeth's  children  vested  at  the  moment  of 
the  birth  of  the  first  child,  subject  to  open  and  let  in  after-born 
children,  if  any  there  be.  It  is  almost  a  matter  of  supererogation, 
to  refer  to  the  cases  directly  bearing  upon  this  point ;  we  will  only 
notice  a  few.  One  is  the  case  of  Macomb  v.  Miller,  9  Paige,  266, 
where  there  was  a  devise  to  A  for  life,  with  remainder  to  her  child 
or  children,  if  she  should  leave  any ;  and  if  she  should  die  and  leave 
no  lawful  issue,  with  remainder  over.  A  survived  the  testator,  and 
had  one  child,  and  she  survived  her  child,  and  was  left  a  widow.  It 
was  held  that  the  devise  to  her  children  or  issue  was  a  contingent 
remainder  in  fee,  and  which,  on  the  birth  of  a  child,  became  a  \^sted 
remainder  in  fee,  subject  to  open  and  let  in  after-born  children. 
Another  very  recent  case  is  that  of  Wight  and  Wife  v.  Baury, 
7  Cush.  105,  where  the  devise  was  to  the  daughter  for  life,  and 
then  to  her  children,  their  heirs  and  assigns;  and  if  she  should 
leave  no  child,  then  to  the  te-tator's  grand-children.  Judge  Shaw, 
in  deciding  this  case,  saj's:  "In  the  actual  case,  as  there  were 
children  in  being,  it  is  a  vested  remainder.  It  may  be  proper  to 
-  - .  *remark,  in    passing,  that  if  there  were  no  child   in   being  at 

the  death  of  the  testator,  it  would  have  been  a  contingent 
remainder  until  a  child  should  be  born,  but  would  immediately  vest 
on  such  birth."  See  also  7  East,  521 ;  12  Engl.  Cora.  Law.  Reps., . 
392  ;  4  Comstock.  257  ;  2  Barbour  Ch.  R  314 ;  26  Wendell,  229 ;  17 
Serg.  &  Rawle,  441 ;  12  Gill.  &  Johns,  83;  3  Atk.  774,  and  other 
cases. 
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In  apparent  hostility  to  all  this,  however,  stands  a  case  in  h 
Day,  617,  Morgan  v.  Morgan.  The  devise  there  was  to  the  testa- 
tor's sons,  B,  C,  D  and  E,  their  heirs  and  assigns  forever,  with  a 
clause,  that  in  case  either  of  his  sons  should  die  without  children, 
his  brothers  should  have  his  part  in  equal  proportion.  B  was  mar- 
ried and  had  issue,  a  son,  who  died  during  the  life  of  B.  B  died 
and  left  no  children  living  at  the  time  of  his  death.  It  was  held, 
that  the  limitation  over  was  good  by  way  of  executory  devises  and 
that  the  words  "die  without  children"  meant  a  dying  without  chil- 
dren living  at  the  death  of  the  first  devisee. 

The  anomaly  of  this  case  is  explained,  when  we  look  not  only 
to  the  decision  of  the  court,  but  also  to  the  argument ;  from  which 
it  appears,  that  in  this  as  in  other  cases,  the  question  raised  and 
decided  was,  whether  or  not  the  executory  devise  was  void  for  re- 
moteness. That  it  was  not  so  void,  is  really  the  only  principle  sup- 
ported by  the  reasoning  of  the  case ;  and  it  does  not  in  the  least 
shake  our  laith  in  the  correctness  of  the  construction  we  are  com-^ 
pelled  to  give  to  Andrew  Ferris'  will. 

Against  this  construction  it  is  urged,  in  addition  to  the  argu- 
ments already  noticed,  that  the  manifest  general  intent  of  Andrew 
Ferris  was  to  keep  his  property  in  his  own  family, — to  leave  it  to 
his  lineal  descendants,  in  preference  to  other  relatives,  but  in  the 
absence  of  direct  issue  to  give  it  to  his  collateral  kindred ;  and  that, 
if  now  alive,  he  would  repudiate  that  construction  of  his  will,  the 
effect  of  which  is  to  give  the  property  to  a  stranger,  whom  he,  per- 
haps, never  saw.  This  may  be  so ;  but  it  is  fully  answered  by  the 
supposition  of  another  case  put  hy  counsel  for  the  plaintiff.  Eliza- 
beth might  have  had  a  child,  which,  living  to  the  age  of  maturity, 
might  itself  have  had  issue,  and  then  died  before  Elizabeth,  leav- 
ing, *not  a  child,  but  a  grand-child  still  surviving  Elizabeth.  ..2 
If  the  testator's  intention  was,  that  his  property  should  go  to 
his  lineal  descendants  in  preference  to  his  collateral  heirs,  this  inten- 
tion would  then  surely  have  been  defeated  hy  the  construction  now 
claimed  on  behalf  of  the  defendants.  The  truth  is,  the  testator's 
intention  must  be  ascertained  by  the  fair  consti  notion  of  bis  will, 
not  by  conjecture  ;  after  all,  it  is  the  inient  of  his  written  testament 
which  we  are  to  seek,  not  a  po-sible  intention  ot  the  testator  in  case 
he  had  foreseen  every  imaginable  contingency.  We  cannot  attribute 
to  him  a  .shifting  intention  varying  with  the  play  of  unforeseen 
events.  His  last  will  and  testament  is  the  fixed,  irrevocable  word 
of  a  dying  man ;  we  can,  in  pious  regard  for  his  last  wishes,  concede 
to  it  all  the  pliability  necessary  to  accommodate  one  abiding  pur- 
pose, but  we  cannot  quicken  it  with  the  consistent  activity  of  a  liv- 
ing mind,  and  its  fresh,  present,  continuing  volition.  Andrew  Fer- 
ris, undoubtedly,  had  a  theory  of  the  future,  by  the  light  of  which 
his  will  must  be  read,  and,  as  is  usual,  that  theory  was  incomplete, 
because  it  failed  to  embrace  elements  which  time  added  to  the  cal- 
culation. It  is  for  us,  however,  not  to  complete  that  theory  by  in- 
terpolating the  data  of  subsequent  experience,  but,  if,  possible,  to- 
reproduce  the  testator's  faint  vision,  in  order  thus  to  see  how  the 
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objects  and  events  among  which  he  contemplated  the  course  of  his 
property  to  lie  will  group  themselves.  The  true  construction  of 
Andrew  Ferris'  will  must  be  the  same  now.  as  it  would  have  been 
given  in  1849,  before  or  immediately  after  ihe  testator's  death,  when 
the  marriage  of  Elizabeth  with  Francis  A.  Parish  was  only  one 
among  many  other  possibilities  which  have  never  been  realized. 

Our  opiuion  is,  that  the  devises  to  Elizabeth's  children  and  to 
Andrew  Ferris'  brothers  and  .sisters  are  alternative  contingent  re- 
mainders, of  which  the  former  vested  at  the  birth  of  Elizabeth's 
child,  whereby  the  latter  Avas  defeated.  There  will  accordingly  be 
judgment  for  the  plaintiff,  quieting  his  title. 


432      [*Superior  Court  of  Cincinnati,  Special  Term,  December,  1854.] 

James  Wilson  &  Co.  v.   Bailey  &  Son. 

For  opinion  in  this  case,  see  1  Handy,  177. 


498      [*Superior  Court  of  Cincinnati,  Special  Term,  November,  1854.] 

Agustus  Isham  V.  Thomas  Greenham. 

For  opinion  in  this  case,  see  1  Handy,  357. 

This  case  was  cited  in  Manhattan  L.  Ins.  C  >.  v.  Smith,  44  O.  S.,   156,  171; 
Bickett  V.  White,  1  C.  S.  C.  R.  J  70,  176. 


49      *COURTS  OF  THE  UNITED  STATES— JURISDICTION. 

[Hamilton  District  Court,  April,  1856.] 
Bartley,  Parker  and  Van  Hamm,  JJ. 

Alfred  Stunt  v.  The  Steamboat  Ohio. 

1.  The  provision  of  the  constitution  of  the  United  States  expressly  confer- 

rinj2j  appellate  jurisdiction  on  the  supreme  court,  does  not  authorize  the 
exercise  of  appellate  power  by  that  tribunal,  over  the  state  courts,  but 
extends  simply  to  appeals  from  the  subordinate  federal  courts. 

2.  There  is  no  provision  in  the  constitution  from  which  a  supervising  power 

in  the  supreme  court  of  the  United  States  over  the  state  courts,  can  be 
derived  by  way  of  incident  or  implication. 

3.  The  supreme  court  of  the  United  States   has   not  been   constituted  the 

exclusive  tribunal  of  last  resort,  to  determine  all  controversies  in  relation 
to  conflicts  of  authority  between  the  federal  government  and  the  several 
states  of  the  Union. 

4.  The  state  courts  and  the  federal  courts  are  co-ordinate  tribunals,  having 

concurrent  jurisdiction  in  numerous  cases,  but  neither  having  a  super- 
vising power  over  the  other ;  and  where  the  jurisdiction  is  concurrent, 
the  decision  of  that  court,  or  rather,  of  the  courts  of  that  judicial  system 
in  which  the  jurisdiction  first  attaches,  is  final  and  conclusive  as  to  the 
parties. 
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Bartley,  J. 

This  cause  comes  before  us,  at  this  time,  on  a  motion  to  make 
an  entry  on  our  journals  by  an  order  of  court,  certifying  that  on  the 
trial  of  the  cause,  the  validity  of  a  statute  of  the  state  of  Ohio, 
under  the  authority  of  which  the  suit  was  prosecuted,  was  drawn 
in  question,  on  the  ground  of  its  being  repugnant  to  the  constitu- 
tion and  laws  of  the  United  States;  that  the  decision  of  this  ques- 
tion ^became  necessary  in  the  determination  of  the  case;  that  it  _.. 
was  decided  in  favor  of  the  validity  of  the  said  law;  and  that 
this  is  the  highest  court  of  law  and  equity  in  the  state,  in  which  the 
parties  can,  as  a  matter  of  right,  have  the  case  decided.  This  entry  is 
asked  in  order  to  lay  the  foundation  for  the  removal  of  the  cause 
by  way  of  appeal  to  the  supreme  court  of  the  United  States. 

The  suit  was  instituted  under  the  authority , of  the  statute  of 
this  state  for  the  collection  of  claims  against  steamboats  and  other 
watercraft,  and  authorizing  proceedings  against  the  same  by  name, 
by  which  it  is  provided,  that  steamboats  and  other  watercraft  shall 
be  liable  for  debts  contracted  on  account  thereof,  for  materials, 
labor,  etc.,  in  the  building  or  repairing  cf  the  same;  and  also 
among  other  causes  of  action,  for  any  damage  or  injury  done  by 
the  captain,  mate,  or  other  officer  thereof,  to  any  person  who  may 
be  a  passenger  or  hand  on  such  boat  or  craft,  at  the  time.  The 
plaintiff  complains  of  an  injury  and  damage  done  to  him  on  board 
the  defendant,  by  the  mate,  an  officer  thereof,  on  the  waters  of  the 
Ohio  river,  out  of  this  state,  and  while  the  boat  was  within  the  bor- 
ders of  the  state  of  Indiana,  and  sailing  under  the  authority  of  a 
coasting  license  from  the  TTnited  States. 

Some  years  ago  the  validity  of  this  state  law  was  questioned, 
on  the  ground  of  an  alleged  conflict  with  the  clause  of  the  second 
section  of  the  third  article  of  the  constitution  of  the  United  States, 
which  provides  that  the  judicial  power  of  the  United  States,  among 
other  cases,  * 'shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  And  the  judiciary  act  passed  by  congress  in  1789, 
provides  that  the  district  courts  of  the  United  States  shall  be  in- 
vested with  **exclusive  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction."  It  was  adjudged,  however,  by  the 
supreme  court  of  this  state,  in  the  case  of  Thompson  v.  Steamboat 
Julius  D.  Morton,  2  O.  S.,  26,  that  this  state  law  was  not  unconsti- 
tutional; that  it  was  competent  for  a  state  to  authorize  a  concurrent 
remedy  by  proceeding  at  common  law,  or  by  statute,  over  causes 
of  civil  action  within  its  jurisdiction,  which  constitute  grounds  for 
proceeding  in  admiralty,  in  the  federal  coiirts;  and  that  the  exclu- 
sive and  original  cognizance  of  all  civil  causes  of  *admiralty  _ . 
and  maritime  jurisdiction  conferred  on  the  district  court  of 
the  United  States  was  to  be  construed  as  exclusive  only  as  between 
the  district  and  the  circuit  and  other  courts  of  the  United  States. 
And  this  is  understood  to  be  in  accordance  with  the  doctrine  laid 
down  by  the  supreme  court  of  the  United  States,  in  the  case  of 
The  Genesee  Chief  v.  Fitz  Hugh  et  al.,12  Howard,  124.  And  the  cor- 
rectness of  these  decisions  is  conceded  by  the  counsel  making  the 
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motion  now  before  us.  But  the  validity  of  the  law  is  now  ques- 
tioned upon  another  and  different  ground.  It  is  insisted  that  the 
tort  for  which  the  plaintiff  brought  this  suit,  is  one  for  which  the 
owner  of  the  boat  would  not  be  liable  in  a  proceeding  in  personam 
against  him;  and  that  to  subject  his  boat  to  the  satisfaction  of  the 
liability  of  the  officer  for  his  wrong,  would  be  taking  the  property 
of  one  person  to  discharge  the  liability  of  another,  and  therefore, 
a  violation  of  the  constitutional  guaranty  of  the  inviolability  of 
private  property;  and  that  especially,  this  could  not  be  done  for  a 
tort  committed  on  the  boat  while  within  the  jurisdiction  of  another 
state,  and  while  engaged  in  the  coasting  trade  under  a  license  and 
enrollment,  pursuant  to  the  revenue  laws  of  the  United  States. 
And  it  is  insisted  that  this  question,  although  it  turns  mainly  on 
the  construction  to  be  given  to  the  constitution  and  statute  of  Ohio, 
is  an  appropriate  one  for  the  determination  of  the  supreme  court  of 
the  United  States. 

The  first  question  which  arises  on  this  motion,  is  whether  the 
supreme  court  of  the  United  States  can  exercise  any  supervisory 
control  by  way  of  appeal  or  writ  of  error,  over  the  adjudications  of 
a  state  court.  If  no  such  appellate  power  exists,  we  can  have  no 
authority  for  making  the  entrv  requested,  and  it  would  be  improper 
to  do  so.  It  is  said  that  the  supreme  court  of  the  United  States  as 
entertained  appeals  from  this  court,  and  also  from  the  supreme 
court  of  the  other  states,  on  a  similiar  entry,  in  cases  of  recent 
occurrence  involving  the  question  of  the  validity  of  the  laws  of  this 
state  taxing  the  property  of  banks.  The  entries  made  in  the  su- 
preme court  of  the  state  in  the  bank  tax  cases,  which  were  removed 
to  the  supreme  court  of  the  United  States,  were  entries  drawn  up 
-2  and  made  by  the  consent  and  agreement  of  the  *parties.  But 
this  fact  that  the  supreme  court  of  the  United  States  would 
entertain  the  appeal  from  this  court  upon  the  certificate  proposed, 
is  not  conclusive  on  the  question  before  us.  The  existence  of  such 
appellate  power  by  the  authority  of  the  constitution,  is  necessary 
to  warrant  the  record  of  such  an  entry  in  this  court,  and,  therefore, 
a  matter  to  be  passed  upon  by  us  on  the  motion  under  considera- 
tion. The  decision  of  the  supreme  court  of  the  United  States  in 
favor  of  its  own  power,  is  entitled  to  great  respect;  but,  however 
high  the  consideration  due  the  decisions  of  that  tribunal,  they  can- 
not be  above  the  reach  of  respectful  examination  and  inquiry  into 
the  reasons  and  authority  upon  which  they  rest,  when  brought 
under  review  in  the  determination  of  a  matter  imposing  the  duty 
of  judicial  action  in  a  State  court. 

The  question  o(  the  appellate  power  of  the  supreme  court  of 
the  United  States  over  the  state  courts,  has  recently  acquired  an 
importance  of  great  and  vital  interest  in  this  state.  In  the  exercise 
of  this  appellate  power,  that  tribunal  has  recently  assumed  to  re- 
verse the  judgment  of  the  supreme  court  of  Ohio,  and  annul  a  state 
law,  by  declaring  it  unconstitutional,  on  a  mere  question  of  the 
judicial  construction  to  be  given  to  the  constitution  and  statutes 
of  the  state;  f.nd  that,  too,  in  regard  to  a  matter  relating  solely 
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to  the  local  revenues  of  the  state,  and  in  nowise  whatsoever,  affect- 
ing the  interests  or  due  administration  of  the  general  government. 
See  State  Bank  of  Ohio  v.  Knoop,  16  How.  369.  And  under  this 
decision  some  fifty  banking  corporations  in  this  state,  with  an  ag- 
gregate amount  of  taxable  property  exceeding  twenty  millions  of 
dollars,  are,  at  this  time,  claiming  exemption  from  the  taxing 
power  of  the  state,  and  successfully  resisting  the  authority  of  the 
state  to  exact  an  equal  and  just  tribute  of  taxation  from  them. 
The  increasing  and  fearful  interest  and  importance  of  the  question 
of  the  appellate  power  of  the  supreme  court  of  the  United  States 
over  the  state  courts,  has  become  such  as  to  require  the  most  pro- 
found consideration.  And  as  it  is  fairly  and  fully  presented  on  the 
motion  before  us,  we  feel  no  disposition  to  shrink  from  the  responsi- 
bility of  meeting  it  fairly  and  fully.  And  inasmuch  as  this  appel- 
late power  is  claimed  upon  the  ground  of  great  *weight  of  -^ 
authority,  we  deem  it  not  inappropriate,  and  indeed,  no  less 
than  a  duty  in  expressing  an  opinion  on  it,  to  give  the  subject  a  full, 
searching  and  thorough  examination. 

Does  the  constitution  confer  any  power  on  the  federal  govern- 
ment, by  which  the  supreme  court  of  the  United  States  is  author- 
ized, in  the  exercise  of  its  appellate  jurisdiction,  to  review  and  re- 
verse the  judgment  of  a  state  court? 

It  cannot  be  pretended  that  Congress  can  confer  this  power  by 
statute,  without  a  delegation  of  authority  in  the  constitution. 
Under  our  system  of  government,  a  law  originating  in  an  exercise 
of  power  not  given  by  the  constitution,  is  void.  The  United  States 
is  a  government  of  expressly  defined  and  limited  powers,  and  al) 
powers  not  delegated  in  the  constitution,  are  expressly  reserved. 

It  would  be  to  little  purpose,  indeed,  that  the  people  should  ex- 
pressly define  and  limit  the  powers  of  their  government  by  a  writ- 
ten constitution,  if  the  limits  prescribed  could  be  passed  by 
those  intended  to  be  retained,  and  laws  enacted  without  authority 
derived  from  the  constitution.  "This  doctrine,*'  (in  the  language 
of  Chief  Justice  Marshall,  in  the  case  of  Marury  v.  Madison,  1 
Cranch,  137,)  would  subvert  the  very  foundation  of  ail  written  con- 
stitutions. It  would  declare  that  an  act,  which,  according  to  the 
principles  and. theory  of  our  government,  is  entirely  void,  is  yet  in 
practice,  completely  obligatory.  It  would  declare  that  if  the  legisla- 
ture shall  do  what  is  expressly  forbidden,  such  act,  notwithstand- 
ing the  express  prohibition,  is  in  reality  effectual.  It  would  be 
giving  to  the  legislature  a  practical  and  real  omnipotence  with 
the  same  breath  which  professes  to  restrict  their  powers  within  nar- 
row limits.  It  is  prescribing  limits,  and  declaring  that  those  limits 
may  be  passed  at  pleasure;  and  thus  reducing  to  nothing  what  we 
have  deemed  the  greatest  improvement  on  political  institutions — 
*'a  written  constitution.*'  It  is  incontestible,  therefore,  that  if  this 
power  be  not  conferred  by  the  constitution,  it  cannot  be  legitimately 
exercised. 

We  may  here  promise,  that  it  is  a  settled  rule  of  interpretation, 
founded  on  sound  reason,  that  every  written  instrument  conferring 
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limited  and  expressly  defined  powers  must  be  strictly  construed; 
and  that  to  warrant  the  exercise  of  special  authority  thus  delegated, 
_.  *the  grant  of  it,  must  appear  affirmatively  and  distinctly  to 
be  within  the  terms  of  the  prescribed  limits.  If  this  rule  be 
important  in  any  instance,  it  is  so  in  its  application  to  the  written 
constitution  of  a  government  of  limited  and  expressly  defined 
powers.  If  the  exercise  of  doubtful  authority,  derived  by  vague 
and  far-fetched  construction  and  implication,  be  warranted  or 
allowed,  a  written  constitution  will  be  of  but  little  consequence  as  a 
restraint  upon  ambition  and  cupidity.  The  rigid  application  of  the 
strict  rule  of  construction  above  mentioned,  is  also  authoritatively 
required  by  the  ninth  or  tenth  additional  amendatory  articles  of 
the  constitution,  declaring  that  the  powers  not  expressly  delegated, 
are  reserved,  and  that  the  enumeration  of  certain  rights  in  the 
constitution  shall  not  be  construed  to  deny  or  disparage  those  re- 
tained. Without  this  express  requirement  of  a  strict  construction, 
the  constitution  would  not  have  been  adopted  by  the  states. 

Bearing  in  mind,  therefore,  this  rule  ot  interpretation,  we  will 
proceed  directly  to  an  examination  of  the  question  under  considera- 
tion. 

The  whole  judicial  power  of  the  federal  government  is  con- 
ferred by  the  third  article  of  the  constitution.  The  first  section  of 
this  article  prescribes  the  courts  in  which  this  judicial  power  is 
vested,  in  the  words  following: 

"The  judicial  power  of  the  United  States  shall  be  vested  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  congress  may  from 
time  to  time  ordain  and  establish.  The  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  behavior, 
and  shall,  at  stated  times,  receive  for  their  services,  a  compensa- 
tion which  shall  not  be  diminished  during  their  continuance  in 
office," 

The  second  clau.se  of  the  second  section  of  the  article,  distrib- 
utes the  jurisdiction  under  "which  this  judicial  power  is  to  be  exer- 
cised as  follows: 

"In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all  other  ^  cases  before 
mentioned,  the  supreme  court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions,  and  under  such  regula- 
tions ai  the  congress  shall  make." 

These  two  ptbvisions  contained  in  the  same  article,  and  closely 
connected  in  their  relation  to  the  same  subject  matter,  must  be 
__  *construed  together.  The  whole  jurisdiction  conferred  is 
vested  in  the  supreme  court  of  the  United  States,  and  the  in- 
ferior courts  established  by  Congress.  None  of  the  judicial  power 
of  the  United  States,  therefore,  can  be  exercised  by  an}'  other 
courts  than  the  courts  of  the  United  States.  No  other  courts  but 
these  are  mentioned  in  this  article;  and  clearly  none  other  could 
have  been  in  contemplation.  In  a  few  specified  cases  onl}%  is 
original  jurisdiction  given  to  the  supreme  court;  as   to   all  other 
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cases,  the  jurisdiction  of  that  court  is  appellate.  An  appeal  is  the 
removal  of  a  suit  from  the  determination  of  an  inferior  court,  to 
the  jurisdiction  of  a  superior  court  under  the  same  judicial  sysrem. 
It  is  a  continuation  of  the  same  suit  under  the  judicial  power  of  the 
same  government,  but  under  the  jurisdiction  of  a  higher  court,  than 
that  in  which  it  has  been  once  decided.  Appellate  jurisdiction  is 
the  cognizance  which  a  superior  court  takes  of  a  case  removed  to 
it,  by  appeal  or  writ  of  error  from  the  decision  of  an  inferior  tribu- 
nal. The  power  of  the  appellate  court  necessarily  includes  the 
power  not  only  to  reverse  the  judgment,  but  also  to  control  and 
direct  the  subsequent  action  of  the  subordinate  court.  Appellate 
jurisdiction,  therefore,  always  implies  the  existence  of  subordinate 
courts  in  the  same  judicial  organization  over  which  the  court  in 
which  it  is  vested  exercises  a  supervising  or  correcting  control. 
The  appellate  jurisdiction,  which  is  here  vested  in  the  supreme 
court  of  the  United  States,  is  conferred  in  the  same  constitutional 
provision  which  authorizes  the  establishment  of  the  inferior  federal 
courts  as  well  as  the  supreme  court;  and  of  course  has  a  direct  refer- 
ence to  appeals  from  the  inferior  federal  courts,  being  the  subordin- 
ate courts  under  the  same  judicial  organization.  No  other  courts 
than  the  United  States  courts  are  mentioned,  or  even  alluded  to  in 
this  article  of  the  constitution;  and  none  other  could  have  been 
contemplated.  This  constitutional  provision  is  the  fundamental 
law  lor  the  organization  of  a  judicial  system.  It  vests  all  the  judi- 
cial power  of  the  government  in  a  supreme  court,  and  certain  infer- 
ior courts  belonging  to  this  judicial  organization.  No  other  judicial 
system  is  mentioned.  The  constitution  contains  no  provision  creat- 
ing any  connection  between  this  and  any  other  judicial  organization. 
*When  therefore,  this  constitutional  provision  distributes  the  .^ 
judicial  power  of  this  system,  by  vesting  appellate  jurisdiction 
in  the  supreme  court,  it  mould  be  a  gro.ss  absurdity  to  say,  that 
this  appellate  jurisdiction  cotild  have  reference  to  anything  else 
than  appeals  from  the  inferior  tribunals  here  mentioned  as  belong- 
ing to  the  same  system,  and  which  are  essential  to  make  upon  the 
organization  of  the  courts  in  which  the  vhole  judicial  power  of  the 
United  States  is  vested. 

Where  a  constitution  organizing  fundamentally  a  judicial  sys- 
tem, divides  it  into  one  supreme,  and  so  many  inferior  courts  as  the 
legislative  branch  of  the  government  may  ordain  and  establish ; 
then  enumerates  its  powers,  and  proceeds  so  far  to  distribute  them 
as  to  define  the  jurisdiction  of  the  supreme  court  llnd  to  confer  upon 
it  appellate  jurisdiction  the  plain  import  of  the  words  is  to  confer 
jurisdiction  or  a  supervising  control  by  appeal  or  writ  of  error  over 
the  judgments  of  the  subordinate  tribunals  here  mentioned  and  es- 
tablished in  the  same  connection,  as  a  part  of  the  same  organization. 
If  the  appellate  jurisdiction  here  conferred  had  reference  to  any 
other  subordinate  courts  than  those  mentioned  in  this  provision  of 
the  constitution,  language  would  certainly  have  been  used  ex- 
pressly including  them.  The  judicial  system  of  each  state  is  dif- 
ferent and   distinct   from   that   of   the  federal  government,  and  or- 
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Gained  and  established  under  a  different  constitution — originating 
from  a  different  source,  and  distinct  in  its  organization,  it  is  clothed 
with  independent  judicial  power  derived  from  the  people  of  the 
state,  and  wholly  distinct  from  the  judicial  power  of  the  United 
States.  If  the  appellate  jurisdiction  conferred  on  the  supreme  coun 
of  the  United  States  had  reference  to  the  removal  of  cases  by  writ 
of  error  or  appeal  from  the  state  courts,  as  well  as  the  inferior  fed- 
eral courts,  it  is  fair  to  infer  that  the  express  mention  of  them  would 
not  have  been  omitted  and  the  state  courts  not  having  been  men- 
tioned as  subj-K^t  to  this  appellate  power,  they  are  excluded  by  a 
well  settled  and  universal  rule  ol  interpretation.  Each  of  the  states 
has  always  claimed  to  be  sovereign  and  independent,  and  at  the 
time  of  the  formation  of  the  constitution  of  the  United  States,  each 
-_  state  was  especially  jealous  of  encroachments  *on  its  state  sov- 
ereignty by  the  powers  delegated  to  the  federal  government. 
It  is  certainly  by  no  fair  or  reasonable  mode  of  interpretation,  that 
the  language  of  the  cons*  itutional  provision  above  recited,  could 
make  the  courts  of  the  states  subject  to  the  supervising  control  or 
the  appellate  power  of  the  supreme  court  of  the  United  States  with- 
out the  mention  of  them,  or  language  clearly  and  expressly  includ- 
ing them. 

But  it  has  been  argued,  that  the  language  of  the  constitution 
conferring  appellate  jurisdiction  on  the  supreme  court  of  the  United 
States,  is  not  expressly  limited  by  reference  to  any  particular  sub- 
ordinate courts,  but  general  and  restrained  only  by  ** such  excep- 
tions and  such  regulations  as  the  congress  shall  make;*'  and  that 
therefore,  the  language  of  the  constitution  does  not  limit  this  ap- 
pellate power  to  the  inferior  federal  courts.  This  argument  over- 
looks one  of  the  plainest  and  most  common  rules  of  interpretation. 
The  language  of  every  instrument  must  be  construed  with  reference 
to  the  connection  in  which  it  is  used,  and  the  context  and  subject 
matter  to  which  it  relates.  The  article  of  the  constitution  in  which 
this  appellate  jurisdiction  is  conferred,  establishes  a  separate,  dis- 
tinct and  independent  judicial  system,  vests  the  whole  judicial 
power  of  the  federal  government  in  the  federal  courts,  provides  for 
a  supreme  court  and  the  inferior  courts  ol  the  system,  and  in  the 
distribution  of  the  jurisdiction,  confers  appellate  jurisdiction  on  the 
supreme  court.  Was  it  neceessary  to  say  in  so  many  words  that 
the  appellate  jurisdiction  here  conferred  applied  only  to  proceedings 
in  the  subordinate  tribunals  here  mentioned  and  provided  for — 
the  tribunals  belonging  to  the  judicial  organization  in  this  connec- 
tion established — tribunals  exercising  judicial  power  here  con- 
ferred, a  part  of  which,  and  indeed  a  mere  continuation  of  which, 
after  the  commencement  of  its  original  exercise,  is  the  appellate 
jurisdiction  under  consideration?  It  is  clear  that  the  words  specifi- 
cally applying  this  appellate  jurisdiction  to  the  proceedings  of 
theje  subordinate  courts  of  the  same  organization,  could  not  have 
made  this  consitutional  provision  plainer  than  it  is.  No  other 
court  or  judicial  system  is  in  any  manner  referred  to  or  even  rec- 
ognized as  having  an  existence.     This  grant  of  appellate  jurisdic- 
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tion,  therefore,  taken  *in  the  connection  in  which  it  stands,  has  -g 
as  plain  and  clear  an  application  to  the  supervising  control  over 
the  subordinate  federal  courts  alone  as  express  language  could 
make.  Such  is  the  fair  and  reasonable  import  of  the  whole  article; 
and  any  other  construction  would  not  only  violate  a  settled  rule  of 
interpretation,  but  be  at  variance  with  reason  and  plain  common 
sense. 

The  constitutional  provisions  for  the  establishment  of  the  sev- 
eral judicial  systems  for  a  number  of  the  states,  furnish  practical 
illustrations  of  the  interpretation  here  given  to  the  constitution  of 
the  United  States.  The  first  section  of  the  fourth  article,  in  the 
constitution  of  Ohio^  is  as  follows: 

"The  judicial  power  of  the  state  shall  be  vested  in  a  supreme 
court,  in  district  courts,  courts  of  common  pleas,  courts  of  probate, 
justices  of  the  peace,  and  in  such  other  courts,  inferior  to  the  su- 
preme court,  in  one  or  more  counties,  as  the  general  assembly  may 
from  time  to  time  establish.** 

The  second  section  of  the  same  article,  continues: 

'*The  supreme  ccurt  shall  consist  of  five  judges,  a  majority  of 
whom  shall  be  necessary  to  form  a  quorum,  or  to  pronounce  a  deci- 
sion. It  shall  have  original  jurisdiction  in  quo  warranto,  manda- 
mus^ habeas  corpus,  and  procedendo,  and  such  other  appellate  juris- 
dictions as  may  be  provided  by  law.** 

Here  a  supreme  court  and  certain  subordinate  courts  are  created, 
and  in  the  distribution  of  the  judicial  power,  appellate  jurisdiction 
is  conferred  on  the  supreme  court  in  general  terms,  without  ex- 
presslv  mentioning  the  subordinate  courts  over  whose  proceedings 
it  shall  be  exercised.  The  provision  here  is  substantially  the  same 
with  that  in  the  constitution  of  the  United  States,  in  regard  to  the 
appellate  jurisdiction.  But  did  any  ever  doubt  as  to  the  subordi- 
nate courts  to  which  the  appellate  juri.sdiction  here  conferred  was 
applicable?  Was  it  ever  supposed,  that  it  could  be  extended  beyond 
the  subordinate  courts  mentioned  in  the  same  connection  and 
authorized  under  the  same  judicial  system?  What  would  be  said 
of  a  legislative  enactment  in  Ohio  authorizing  an  appeal,  or  writ  of 
error  from  the  subordinate  federal  courts  sitting  within  the  state,  to 
the  supreme  court  of  the  state?  Woul4  the  supreme  court  of  the 
United  States — a  tribunal  which  has  never  been  wanting  in  a  dis- 
position at  least,  to  protect,  to  the  utmost  extent,  the  powers  of 
the  federal  *judiciary — acquiesce  in  such  an  interpretation  of  -g 
the  constitution  of  Ohio?  It  certainly  would  not.  And  yet 
the  language  of  the  constitution  of  the  state,  and  the  relation  of  the 
state  to  the  federal  government,  would  justify  such  an  interpreta- 
tion and  sustain  such  appellate  power  in  the  state  court,  upon  the 
very  same  ground  upon  which  this  appellate  power  claimed  for 
the  supreme  court  of  the  United  States  rests. 

The  judicial  system  of  each  state  is  entirely  distinct  from  that 
of  the  federal  government,  and  the  judicial  power  of  the  federal 
government  being  wholly  distinct  from  the  judicial  power  of  each 
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State,  it  cannot  be  blended  with  it.  All  the  judicial  power  vested 
in  the  tederal  government,  must,  from  the  very  nature  of  the  grant, 
be  original,  or  capable  of  original  cognizance  of  any  case  commen- 
ced under  it.  Without  original,  there  can  be  no  appellate  jurisdic- 
tion. The  latter  is  a  mere  continuation  of  the  judicial  power  origi- 
nally acquired  or  taken  over  the  rights  of  the  parties  in  a  suit. 
The  authority  given  to  congress  to  ordain  and  establish  inferior 
courts,  to  any  extent  deemed  proper,  was  evidently  intended  to 
enable  the  federal  government  to  provide  subordinate  tribunals  in 
each  of  the  states,  competent  to  take  original  cognizance  of  all 
matters  of  federal  jurisdiction  within  its  limits  so  far  as  the  same 
might  become  necessary.  The  state  courts  were  not  relied  on  as 
means  of  exercising  any  of  the  judicial  power  of  the  United  States 
and  no  portion  of  it  was  vested  in  them  by  the  constitution  of  the 
United  States.  It  has  been  settled  by  solemn  adjudication  that 
congress  cannot  by  law  impose  jurisdiction  on  the  state  courts,  nor 
can  the  legislature  of  a  state  impose  jurisdiction  on  the  United  States 
courts.  The  exercise  of  the  appellate  jurisdiction,  therefore,  by  the 
supreme  court  of  the  United  States  over  the  state  courts,  is  not 
only  not  provided  for  in  the  constitution,  but  is  incompatible  with  the 
theory  of  our  government,  and  the  distribution  of  power  under  it. 
Hence  the  express  provision  in  the  constitution,  that  "the  judicial 
power  of  the  United  States,  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  congress  may  ordain  and  estab- 
lish,*'— thus  confining  the  judicial  power  of  the  federal  government 
tD  the  federal  courts,  by  express  provision. 

^^      *But   it   is  insisted   that   the  power  of  the   supreme   court  of 
the  United  States,  to  control  the  judgments  of  the  state  courts, 
is  acquired  by  virtue  of  the  first  clause  of  the  second  section  of  the 
third  article  of  the  constitution,  which  is  in  these   words: 

"The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
ansing  under  the  constitution,  the  laws  of  the  United  States,  and 
treaties  made  or  which  shall  be  made  under  their  authority;  to  all 
cases  affecting  ambassadors,  other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a  party;  to  controversies  be- 
tween two  or  more  states;  .between  a  state  and  citizens  of  another 
state;  between  citizens  of  diffe-ent  states:  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states,  and  be- 
tween a  state  or  the  citizens  thereof,  and  foreign  states,  citizens  or 
subjects." 

The  effect  of  this  provision,  is  not  to  confer  appellate  jurisdic- 
tion, but  to  define  the  objects,  and  limit  the  extent  of  the  judicial 
power  ot  the  United  States.  The  judicial  power  mentioned,  is  of 
course  the  judicial  power  of  the  United  States  as  distinguished  from 
that  of  the  several  states;  and  it  is  extended  only  to  the  subjects 
specially  enumerated;  so  that  the  federal  courts  are  courts  of  lim- 
ited, and  not  courts  of  general  jurisdiction.  Their  jurisdiction  is  to 
"extend**  to  all  cases  arising  out  of  the  several  matters  specifi- 
cally enumerated.     There  is  no  expression  used  to  give  the  judicial 
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power  here  conferred,  any  exclusive  character.  The  term  "extend" 
means  to  stretch,  reach,  or  continue  in  any  particular  direction, 
(Webster*s  Dictionary.)  There  is  no  meaning  in  the  word  "ex- 
tend," which  carries  with  it  the  exclusion  of  anything  else  extend 
ing  to  the  same  matter.  It  is  in  the  nature  of  the  jurisdiction  of 
courts  of  justice,  that  it  aever  operates,  till  it  is  invoked  by  the  in- 
stitution of  a  suit,  or  other  proceeding  in  court.  When,  therefore, 
the  judicial  power  is  extended  to  any  particular  subject,  it  is 
simply  empowered  to  take  jurisdiction  over  it,  whenever  it  is  in- 
voked by  the  commencement  of  a  suit  or  other  proceeding.  Had 
the  phraseology  of  the  constitution  been  as  follow  s:  The  courts  of 
the  United  States  shall  have  jurisdiction  in  all  cases  brought  before 
them,  touching  the  several  matters  mentioned,  instead  of  the  lan- 
guage used,  it  is  very  clear,  that  the  same,  and  no  diHerent  mean- 
ing would  have  been  expressed.  The  state  courts  are  not  men- 
tioned nor  referred  to  *nor  do  they  appear  to  have  been  in  g. 
contemplation,  from  any  language  used.  The  bare  extension 
of  the  judicial  power  to  all  cases, or  which  is  the  same  thing, to  all  suits 
or  proceedings  which  may  be  instituted  invoking  its  action, touch- 
ing the  enumerated  subjects,  does  not  give  any  exclusive  character 
to  the  power  granted,  so  as  to  exclude  the  concurrent  jurisdiction 
of  co-ordinate  tribunals. 

The  object  of  a  written  constitution  is  to  enumerate  and  dis- 
tinctly describe  the  power  delegated  by  the  people  to  the  govern- 
ment, so  that  they  may  not  be  left  matters  of  doubt  or  conjecture. 
Had  it  been  the  intention  of  the  constitution  to  exclude  the  concur- 
rent jurisdiction  of  the  state  courts  in  the  cases  to  which  the  judi- 
cial power  of  the  United  States  is  extended,  language  would  cer- 
tainly have  been  used,  clearly  manifesting  such  intention.  But  as 
no  such  words  are  employed,  and  all  powers  not  expressly  conferred 
are  reserved  by  the  very  terms  of  the  constitution,  it  is  plain  and 
certain  that  no  such  exclusive  jurisdiction  is  given  by  the  constitu- 
tion, to  the  federal  courts. 

Much  hypercriticism  has  been  expended  on  the  words  "all 
cases  in  law  and  equity,  arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States,"  to  which  the  federal  jurisdiction  is 
extended.  There  is  no  occasion  for  any  strained  interpretation,  or 
search  for  the  far-fetched  meaning  to  ascertain  the  plain  import  of 
the  language  used.  What  constitutes  "a  case"  in  law  or  equity, 
arising  under  the  constitution,  etc.,  is  a  matter  of  legal  interpreta- 
tion. A  case  in  law  or  equity  is  a  suit  or  proceeding  in  court,  in- 
voking the  exercise  of  judicial  power,  and  consisting  as  well  of  the 
parties  as  of  their  rights.  There  is  a  manifest  di?*;inction  between 
a  question  in  law  or  equity,  and  a  case  in  law  or  equity.  Although 
every  case  in  law  or  equity  involves  a  question,  yet  many  questions 
may  arise  seriously  affecting  the  rights  of  persons,  which  do  not 
constitute  a  case  inlaw  or  equity.  It  appears  that  Chief  Justice 
Marshall,  when  a  member  of  congress,  in  a  debate  in  relation  to  the 
famous  case  of  Jonathan  Robins,  gave  an  exposition  of  the  term  "a 
case  in  law"  as  used  in  the  constitution,  in  the  fcllowing  word**: 
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'*By  the  constitution,  the  judicial  power  of  the*  United  States 
is  extended  to  all  cases  in  law  and  equity  arising  under  the  consti- 
g2  tution,  laws  and  treaties  of  the  United  *States;  but  the 
resolutions  declare  the  judicial  power  to  extend  to  all  ques- 
tions arising  under  the  constitution,  laws  and  treaties  of  the  United 
States.  The  difference  between  the  constitution  and  the  resolutions 
was  material  and  apparent.  A  case  in  law  or  equity  was  a  term 
well  understood,  and  of  limited  signification.  It  was  a  controversy 
between  parties  that  had  taken  a  shape  for  judicial  decision.  If  the 
judicial  power  extended  to  every  question  under  the  constitution, 
it  would  involve  almost  every  subject  proper  for  legislative  discus 
sion  and  decision;  if  to  every  question  under  the  laws  and  treaties 
of  the  United  vStates,  it  would  involve  almost  every  subject  upon 
which  the  executive  could  act.  The  division  of  power,  which  the 
gentleman  had  said  could  exist  no  longer,  and  the  other  depart- 
ments, would  be  swallowed  up  by  the  judiciary.  By  extending  the 
judicial  power  to  all  cases  in  law  and  equity,  the  constitution  had 
never  been  understood  to  confer  upon  that  department  any  political 
power  whatever.  To  come  within  this  description,  a  question  must  as- 
sume a  legal  forni  for  forensic  litigation  and  judicial  decision.  There 
must  be  parties  to  come  into  court,  who  can  be  reached  by  its  pro- 
cess, and  bound  by  its  power;  whose  rights  admit  of  ultimate  deci- 
sion by  a  tribunal  to  which  they  are  bound  to  submit.**  5  Wheat. 
Kep.  Appendix. 

This  interpretation  is  unquestionable.  Cases  in  law  and  equity 
within  the  meaning  of  the  constitution,  therefore,  are  suits  or  pro- 
ceedings in  court  requiring  the  exercise  of  judicial  power.  And  as 
this  article  of  the  constitution  refers  to  and  has  in  view  no  courts 
but  the  federal  tribunals,  it  is'  manifest  that  the  language  '*the 
cases  in  law  and  equity  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States,'*  comprehends  only  suits  or  proceed- 
ings instituted  in  the  federal  courts,  invoking  the  exercise  of  the 
judicial  power  of  the  United  States.  The  constitution  does  not  say 
that  the  judicial  power  shall  extend  to  all  questions  arising  under 
the  constitution,  laws,  and  treaties  of  the  United  States.  The  idea 
that  the  judicial  power  of  the  United  States  extends  to  every  ques- 
tion arising  under  the  constitution,  laws  and  treaties  of  the  United 
States   is  not  only  an  absurdity,  but  an  impracticability. 

The  judicial  power  acts  only  when  its  operation  is  invoked; 
and  its  action  is  invoked  only  by  a  case  or  suit  instituted  under  its 
jurisdiction.  It  is  not  possible,  therefore,  for  the  judicial  power  to 
take  cognizance  of  any  question,  except  where  a  suit  or  judicial 
proceeding  has  been  instituted  under  its  jurisdiction,  calling  it  into 
operation.  A  case,  therefore,  within  the  meaning  of  the  constitu- 
tion, and  to  which  the  judicial  power  of  the  United  States  extends, 
go  must  *be,  first,  a  suit  or  judicial  proceeding  instituted  under 
the  authority  of  the  federal  constitution,  invoking  the  action 
of  the  judicial  power  of  the  United  States;  and,  second,  it  must 
involve  a  question,  or  relate  to  a  subject  matter  pertaining  to  the 
constitution,   laws  or  treaties  of  the  United  States,  or  involve  one 
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of  the  other  elements  of  federal  jurisdiction,  specified  in  the  consti- 
tution. Such  would  be  a  case  arising  under  the  constitution  of  the 
United  States;  and  to  all  such  cases,  and  none  others,  is  the  judicial 
power  of  the  United  States  extended. 

There  is,  therefore,  no  foundation  for  the  doctrine  that  the  first 
clause  of  the  second  section  of  this  article  of  the  constitution  con- 
fers an  exclusive  jurisdiction  on  the  federal  courts  over  all  ques- 
tions arising  under  the  constitution,  laws  and  treaties  of  the  United 
States.  And  the  very  claim  to  appellate  jurisdiction  in  the  supreme 
court  of  the  United  States  from  the  state  courts,  over  cases  involv- 
ing these  subjects,  for  adjudication,  is  an  admission  that  the  state 
courts  may  take  cognizance  of,  and  determine  these  questions,  and 
that  the  jurisdiction  of  the  federal  court  over  them  is  not  exclusive. 
So  that  it  cannot  be  claimed  that  the  language  of  the  constitution 
extending  the  judicial  power  of  the  United  States  to  all  cases  aris- 
ing under  the  constitution,  laws  and  treaties  of  the  United  States, 
is  exclusive. 

It  is  insisted,  however,  that  the  state  courts,  as  to  these  ques- 
tions are  courts  of  inferior  jurisdiction  to  the  federal  tribunals,  and  - 
that,  therefore,  appellate  jurisdiction  as  to  them  from  the  state 
courts,  may  be  given  to  the  federal  courts.  But,  as  has  already 
been  shown,  the  appellate  jurisdiction  of  the  supreme  court  of  the 
United  States,  is  expressly  defined  by  the  second  clause  of  this  sec- 
ond section,  plainly  limited  to  the  supervision  of  the  decisions  of 
the  inferior  federal  courts.  And  as  there  is  no  provision  whatever 
in  the  constitution,  giving  the  federal  courts  appellate  jurisdiction 
over  the  state  courts  ,  it  follows  that,  as  to  these  cases,  to  which 
the  judicial  power  of  the  United  States  is  extended,  the  state  courts 
exercise  a  jurisdiction,  concurrent  and  not  inferior  to  that  of  the 
federal  tribunals.  And  it  is  inherent  in  the  nature  of  *con-  g^ 
current  jurisdiction,  that  the  courts  which  exercise  it  are 
tribunals  of  co-ordinate  and  co-equal  authority,  and  neither  control 
the  determinations  of  the  other  by  the  exercise  of  appellate  power; 
but  the  adjudication  of  the  court  in  which  the  jurisdiction  first  at- 
taches, is  conclusive  and  final.  This  is  a  fair  deduction  from- the 
provisions  in  both  the  state  and  the  federal  constitutions.  The 
jurisdiction  of  the  state  courts  is  admitted,  and  the  judicial  power 
of  the  United  States  is  extended  to  the  enumerated  cases,  but  by 
no  language  which  makes  it  exclusive.  It  follows  that  the  juris- 
diction of  each  is  concurrent  and,  there  is  nothing  in  the  constitution 
giving,  either  appellate  control  over  the  other.  Appellate  juris- 
diction by  either  over  the  other,  would  be  fundamentally  incompati- 
ble with  the  theory  and  structure  of  our  system  of  government. 

As  nothing  can  be  found  in  the  third  article  of  the  constitution 
which  provides  the  organic  law  for  the  judicial  system  of  the 
United  States,  authorizing  the  exercise  of  appellate  jurisdiction  by 
the  federal  court  over  the  state  courts,  can  it  be  pretended  that  this 
extraordinary  power  can  be  derived  from  any  other  part  of  the  con- 
stitution? There  is  no  provision  in  the  succeeding  fourth,  fifth, 
sixth  and  seventh  articles,  even  lemotely  bearing  upon  it;  nor  is 
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there  anything  in  the  second  article  which  defines  the  powers  of 
the  executive  department,  in  any  way  relating  to  the  subject. 
And  certainly  there  is  nothing  to  be  found  among  the  enumerated 
powers  of  congress,  in  the  first  article,  to  warrant  congress  in  cloth- 
ing the  federal  courts  with  any  such  authority.  The  eighth  section 
of  this  article,  containing  the  specific  enumeration  of  the  powers  of 
congress,  authorizes  congress  to  establish  courts  inferior  to  the 
supreme  court;  but  there  is  nothing  empowering  congress  to 
authorize  appeals  from  the  state  courts  to  the  supreme  cotht,  or 
to  exercise  any  authority  whatever  over  the  state  courts.  The  first 
clause  of  this  secticn  confers  the  power  "to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the  debts,  and  provide  for  the 
common  defense  and  general  welfare  of  the  United  States."  The 
authority  here  given  to  raise  revenue  with  a  view  to  pay  debts 
g.  *and  provide  for  the  common  defense  and  general  welfare, 
clearly  contains  no  grant  of  judicial  power.  The  most  latitu- 
dinarian  construction  heretofore  given  to  the  constitution,  has  not 
conceded  to  congress  general  discrietionary  power  to  pass  laws  pro- 
viding for  the  general  welfare.  On  the  contrary,  it  appears  to  be 
settled  that  this  authority  of  congress  to  provide  for  the  common 
defense  and  general  welfare,  has  relation  to  the  enumerated  powers, 
and  can  be  exercised  only  pursuant  to,  and  in  the  execution  of 
the  expres.s  powers  granted  and  specifically  enumerated. 

Where,  then,  is  the  authority  in  the  constitution  for  this  ap- 
pellate power?  Can  it  be  found  among  the  implied  powers  of  the 
government?  The  eighteenth  clause  of  section  8,  article  I,  em- 
powers congress '*  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  constitution  in  the  government  ot  the 
United  States,  or  in  any  department  or  officer  thereof.*'  This  is 
the  express  authority  for  the  exercise  of  the  incidental  powers,  and 
having  relation  to  the  express  powers  can  only  be  exercised  pursuant 
to  them.  It  authorizes  the  enactment  of  all  laws  "proper  and  neces- 
sar}'"  for  the  execution  of  the  express  powers  vested  in  the  several 
departments  of  the  government.  Now,  as  the  express  power  giving 
the  supreme  court  of  the  United  States  appellate  jurisdiction,  is 
that  which  is  contained  in  the  third  article  of  the  constitution,  and 
has  relation  only  to  appeals  from  the  inferior  federal  tribunals,  it 
follows  that  the  incidental  or  implied  power  in  relation  thereto,  is 
limited  to  necessary  and  proper  laws  relating  to  appeals  from  the 
inferior  federal  courts  to  the  supreme  court,  and  nothing  more. 

Th?  second  clause  ot  the  sixth  article  of  the  constitution, 
declaring  the  constitution,  laws  and  treaties  of  the  United  States, 
the  supreme  law  of  the  land,  has  been  urged  in  support  of  the  al- 
leged supremacy  of  the  judicial  power  of  the  United  States  over  the 
State  courts.  This  clause,  however,  is  merely  declaratory,  end 
vests  no  specific  power  whatever  in  the  government,  or  any  of  its 
departments.  No  one  questions  the  supremacy  of  the  constitution, 
gg  *laws  and  treaties  of  the  federal  government.  This  suprem- 
acy is  not,  however,  absolute,  and   is  limited   to  the  sphere  of 
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the  delegated  powers  of  the  federal  compact.  And  the  state  courts 
are  bound  to  observe  this  supremacy  in  all  matters  judicially 
brought  before  them,  as  well  as  the  federal  courts.  This  suprem- 
acy, therefore,  imposes  subjection  to  the  constitution,  laws  and 
treaties  of  the  United  States,  but  no  subjection  to  the  federal  courts. 
The  constitution  and  statutes  of  each  state  is  the  supreme  law  of 
the  land  within  the  sphere  cf  the  state  authority;  while  the  con- 
stitution, laws  and  treaties  of  the  United  States,  are  the  supreme 
law  of  the  land  within  their  apprDpriate  operation.  But  how  can 
thi5  mere  declaratory  provision  authorize  appellate  jurisdiction  in  the 
federal  courts  ov^er  the  state  tribunals?  The  very  clause  of  the  con- 
stitution which  contains  it,  requires  that  the  judges  of  every  state 
shall  be  bound  by  the  constitution,  laws  and  treaties  of  the  United 
States,  as  the  supreme  law  of  the  land,  anything  in  the  constitution 
or  laws  oi  any  state  to  the  contrary  notwithstanding.  And  the  suc- 
ceeding clause  of  the  same  article  requires  of  the  judicial  officers  of 
several  states,  together  with  other  officers,  an  official  oath  to  sup- 
port the  constitution  of  the  United  States.  Although  the  official 
oath  of  the  federal  officers  requires  the  same  thing,  yet,  it  does  not 
enjoin  upon  them  the  duty  of  supporting  the  constitution  of  the 
several  states.  Net  only,  therefore,  is  no  distrust  in  the  state  judi- 
ciary shown  by  the  constitution,  but  the  fidelity  required  by  the 
oath  of  office,  implies  that  the  detenni nation  of  matters  pertaining 
to  the  federal  constitution,  laws,  etc.,  might  occur  in  the  state 
courts,  as  well  as  in  the  federal  courts.  And  if  a  revising  or  con- 
trolling power  over  the  state  courts,  in  this  respect,  by  the  federal 
courts,  had  been  contemplated,  it  would  undoubtedly  have  been 
expressly  and  distinctly  delegated.  But  this  not  having  been  done, 
the  judicial  officers  of  the  several  states  as  well  as  the  federal  offi- 
cers, are  required,  under  the  injunction  of  an  official  oath,  to  ob- 
serve and  support  the  constitution,  laws  and  tre'aties  of  the  United 
States,  as  the  supreme  law  of  the  land. 

The  existence  of  the  appellate  powder  in  the  supreme  court  of 
the  ^United  States  over  the  state  courts,  has  been  argued  from 
its  tendency  to  produce  uniformity  of  decision,  and  prevent 
conflict  between  the  adjudications  of  the  state  and  federal  tribunals. 
This  argument  is  founded  on  the  supposed  utility  or  beneficial  ten- 
dency of  such  a  power.  It  is  an  argument  in  favor,  rather  of  the 
propriety  and  policy  of  the  power,  than  of  its  existence;  and  would 
be  more  appropriate  on  a  political  question  before  a  convention  or 
legislative  assembly,  than  on  a  legal  question  before  a  court  of  jus- 
tice. The  judicial  question  before  us,  is  a  mere  question  of  inter- 
pretation: and  is  to  be  determined  from  the  language  of  the 
constitution  by  and  application  ot  the  known  and  settled  rules  of 
judicial  construction.  The  duty  of  judicial  action  does  not  go  be- 
yond this.  But  it  is  to  be  lamented,  that  the  political  bearing  of 
questions  ot  mere  constitutional  interpretation  in  our  courts,  has 
been  heretofore,  a  source  of  too  frequent  error  in  this  country,  lead- 
ing to  determinations  making  the  constitution    by    construction. 
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what  the  judges  wish  it  to  be,  or  what  they  think  it  ougnt  to  be, 
rather  than  what  it  actually  is. 

The  alleged  salutary  tendency  of  this  appellate  power  for  the 
purpose  of  uniformity  of  decision,  has  been  greatly  exaggerated, 
and  made  a  mere  pretense  to  justify  the  power  in  question.  For 
that  uniformity  is  not  in  fact  attained,  or  in  good  faith  attempted 
by  the  25th  section  of  the  judiciary  act  of  the  congress  of  1789. 
That  act  authorizes  the  appeal  in  cases,  where  the  uniformity  of 
decision  may  exist,  and  denies  it  in  cases  where  the  uniformity  may 
not  exist.  It  is  only  where  the  decision  is  in  favor  of  the  authority 
of  the  state,  or  against  the  power  of  the  federal  government,  that 
the  appeal  is  authorized.  When,  therefore,  the  state  court  has 
decided  in  favor  of  the  validity  of  a  state  law,  on  the  ground  that 
it  is  not  repugnant  to  the  constitution  of  the  United  States,  and  the 
supreme  court  of  the  United  States,  either,  has  already  decided, 
or  would  decide  in  favor  of  the  validity  of  the  law,  ther^  is  uniform- 
ity of  decision,  and  yet,  the  appeal  in  such  a  case  is  allowed.  On 
the  other  hand,  where  the  state  court  decides  against  the  validity  of 
a  state  law,  and  the  federal  court,  either,  has  already  decided,  or 
gg  *would  decide  in  favor  of  the  validity  of  the  law,  there  is 
want  of  uniformity;  and  yet,  in^ that  case,  the  appeal  is  denied. 
Uniformity  of  decision  is,  it  would  appear,  a  matter  of  no  import- 
ance, providing  the  decision  of  the  state  court  be  in  favor  of  the 
authority  of  the  federal  government.  But  where  the  state  court  de- 
cides to  sustain  the  validity  of  a  state  law,  there  the  want  of  uniform- 
ity will  justify  the  federal  court  in  reversing  the  judgment  of  the  state 
court !  The  enormity  of  this  solecism  is  made  even  more  glaring 
by  the  fact  that  the  judges  of  the  federal  courts,  are  under  no  offi- 
cial oath  to  support  the  constitutions  of  the  several  states,  against 
the  authority  of  which,  they  are  allowed  to  decide,  while  the  judges 
of  the  state  courts  are  placed  under  the  solemnity  of  that  official 
injunction,  to  support  the  constitution  of  the  United  States,  as  well 
as  that  of  their  state.  Yet  notwithstanding  this,  the  decision  of  the 
court  of  last  resort  in  a  state,  is,  according  to  this  law  of  congress, 
presumed  to  be  right,  and  therefore  final,  if  it  be  against  the 
authority  of  the  state,  and  in  favor  of  that  of  the  United  States, 
but  if  the  decision  be  to  the  contrary,  it  is  presumed  to  be  liable  to 
error,  and  therefore,  subject  to  revision  and  reversal  in  the  federal 
court.  This  presents  the  monstrous  absurdity  in  judicial  action,  of 
making  the  judgment  of  a  court  of  justice  final  or  not  according  to 
the  party  in  whose  favor  it  may  happen  to  have  been  rendered,  of 
making  a  court,  the  court  of  last  resort  or  not  in  the  determination 
of  a  cause,  jiccording  as  it  may  be  decided  in  favor  of  one  or  the 
other  of  the  parties.  This  novel  and  extraordinary  feature  in  the 
judicial  system  of  the  United  States,  is  founded  on  a  want  of  confi- 
dence in  the  integrity  and  fidelity  of  the  state  courts,  and  only  ad- 
mits that  they  are  to  be  trusted  as  impartial,  when  they  decide  in 
a  particular  way,  in  other  words,  in  favor  of  the  power  of  the  gen- 
eral government.     The  manifest  effect  of  this  incongruity,   is  to 
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aggrandize  the  federal  government  at  the  expense  of  the  degrada- 
tion of  that  of  the  several  states. 

Upon  no  ground  whatever  can  uniformity  of  decision  be  urged 
as  an  argument  in  favor  of  the  existence  of  this  appellate  power. 

The  courts  of  this  country  are  prone  to  follow  precedents,  and 
•♦sometimes,  even  go  too  far,  for  the  sake  of  uniformity  of  g^ 
decision.  Notwithstanding  this,  there  is  often  as  much  want 
of  uniformity  in  the  various  decisions  of  the  same  court,  as  is  to 
be  found  between  the  decisions  of  the  courts  of  the  different  states, 
or  between  the  decisions  of  the  state  and  the  federal  courts. 

And  there  can  be  no  conflict  of  authority  between  the  courts 
of  concurrent  jurisdiction,  as  it  is  settled  that,  as  between  courts  of 
concurrent  jurisdiction,  the  adjudication  of  the  court  in  which  the 
jurisdiction  first  attaches,  is  final  and  conclusive  upon  the  parties. 
And  in  all  cases  of  concurrent  jurisdiction  in  different  courts,  the 
plaintiff  selects  the  tribunal  in  which  to  bring  his  suit;  and  having 
selected  his  tribunal,  he  should  abide  by  the  decision.  Nor  has 
the  defendant  any  right  to  complain  in  such  case,  aitd  have  another 
trial  in  the  federal  courts,  when  the  decision  of  the  state  court  is 
against  him.  Whether  he  be  a  citizen,  or  mere  non-resident  or  so- 
journer in  the  state,  he  is  bcund  to  acquiesce  in  the  decisions  of 
its  tribunals,  having  subjected  himself  to  this  liability  by  voluntar- 
ily putting  himself  under  the  protection  of  its  laws. 

It  has  been  argued  in  favor  of  this  appellate  power,  that  ap- 
peals were  allowed  from  the  state  courts  to  the  courts  etablished  by 
congress  under  the  Articles  of  Confederation  of  1778,  an  instrument 
which  as  it  has  been  said  encroached  far  less  on  the  sovereignty  of 
the  states  than  the  present  constitution.  The  foundation  of  this, 
as  an  argument  drawn  from  analogy,  when  accurately  understood, 
is  in  reality  against,  instead  of  being  in  favor  of  the  existence  of 
this  power  under  the  present  constitution.  The  only  provision  in 
relation  to  the  exercise  of  judicial  power,  contained  in  the  Articles 
of  Confederation,  is  the  following,  in  article  ninth:  **The  United 
States,  in  congress  assembled,  shall  have  the  sole  and  exclusive 
right  and  power  of  appointing  courts  for  the  trial  of  piracies  and 
felonies  committed  on  the  high  seas;  and  establishing  courts  for 
receiving  and  determining  finally  appeals  in  all  cases  of  captures." 
The  judicial  power  here  given,  over  piracies  and  felonies  upon  the 
high  seas  is  "sole  and  exclusive.'*  So  also,  is  the  power  *of  -^ 
establishing  appellate  courts  of  dernier  resort  for  the  final 
determination  of  all  cases  of  captures  "sole  and  exclusive."  Some 
such  language  as  this  would  have  been  used  in  the  constitution  of 
the  United  States,  had  it  been  the  intention  to  give  to  the  federal 
courts  exclusive  jurisdiction  over,  or  the  exclusive  final  determina- 
tion of,  the  various  cases  to  which  the  judicial  power  of  the  United 
States  was  extended. 

.  This  provision,  however,  in  the  Articles  of  Confederation, 
affords  no  ground  for  argument  founded  on  precedent  or  analogy, 
in  favor  of  this  appellate  power  over  the  state  courts.  The  relation 
of  the  states  to  the  authorities  under  the  confederation,  was  essen- 
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tially  diiferent  from  that  of  the  states  to  the  federal  government. 
Under  the  constitution  of  the  United  States,  the  federal  government 
is  a  distinct  and  independent  government,  to  which  the  several 
states  stand  in  the  relation  of.  distinct,  equal,  and  co-ordinate 
powers.  But  the  confederation  did  not,  in  reality,  possess  the  es- 
sential elements  of  a  distinct  government.  The  only  distinct' 
branch  of  government  established  by  it  was  the  congress,  and  that 
was  greatly  dependent  on  the  states.  The  confederation  was  a 
mere  alliance  of  the  states  for  common  defense,  and  certain  general 
regulations  respecting  their  foreign  relations,  commercial  aflfairs, 
etc.  It  was  not  a  distinct  government,  in  and  of  itself,  but  a  mere 
agency  of  the  states,  exercising  their  confederated  authority.  No 
distinct  judicial  system  was,  in  fact,  established  b}'  the  confedera- 
tion; no  superior  and  subordinate  courts  authorized,  and  no  dis- 
tribution of  jurisdiction  provided  for.  So  that,  no  precedent  or 
analogy  whatever  is  to  be  found  here,  for  this  supervisory  control 
ov^er  the  state  courts. 

It  has  been  said  that  this  appellate  power  of  the  supreme  court 
of  the  United  States,  is  sustained  by  contemporaneous  construction 
of  the  constitution.  This  is,  however,  chiefly  founded  on  the  opin- 
ion expressed  in  the  political  work  entitled  "The  Federalist,'*  con- 
sisting of  a  series  of  articles  written  by  Messrs.  Hamilton,  Madison, 
and  Jay,  over  the  signature  ot  "Publius.'*  While  this  work  is  not 
entitled  to  the  weight  of  judicial  authority,  it  is  liable  to  the  fur- 
ther objection  that  it  was  a  newspaper  publication,  written  in  the 
-.  haste  *and  excitement  of  apolitical  contest.  And  although 
the  authors  were  gentlemen  eminently  distinguished  for  ability 
and  patriotism,  yet  they  took  part  with  the  political  party  which 
in  the  constitutional  convention  insisted  on  an  enlargement  of  the 
powers  of  the  federal  government  beyond  that  which  was  conceded 
by  the  convention  in  the  formation  of  the  constitution.  It  is  a  his- 
torical fact  that  the  convention  which  formed  the  constitution  of  the 
United  States  was  to  a  considerable  extent  divided  into  two  parties 
one  of  which  insisted  on  the  establishment  of  a  national  govern- 
ment with  an  absolute  negative  on  the  power  of  the  state  govern- 
ments while  the  other  insisted  on  a  strictly  federal  government 
reserving  and  securing  to  the  several  states  their  freedom  and  sover- 
eignty as  distinct  equal  and  co-ordinate  governments.  On  the  one 
side  it  was  urged  that  the  danger  to  be  apprehended  was  that  the 
reserv^ed  powers  of  the  states  would  combine  and  destroy  the  effici- 
ency of  the  delegated  power:  and  on  the  other  side  it  was  strenu- 
ously insisted  that  the  danger  to  be  feared  was  that  the  delegated 
powers  of  the  general  government  would  absorb  the  reser\'ed 
powers  of  the  states  and  result  in  a  consolidated  government  destruc- 
tive to  the  sovereignty  of  the  states  and  dangerous  to  the  freedom 
of  the  people.  This  division  of  opinion  was  manifested  in  the  pro- 
ceedings of  the  convention  throughout  its  deliberations  and  produced 
much  solicitude  and  excitement  among  the  people  of  the  several 
states.  Those  in  the  convention  in  favor  of  a  national  government 
were  found  in  the  minority;  and  although  they  yielded  in  the  con- 


Digitized  by 


Google 


AMERICAN  LAW  REGISTER.  379 

Stunt  V.  The  Steamboat  Ohio.  Vol.  IV.  [O.  S.] 

vention  and  ably  advocated  the  adoption  of  the  constitution  they 
did  not  abandon  their  political  views  but  sought  still  to  carry  them 
out  to  some  extent  by  enlarging  the  powers  of  the  general  govern- 
ment by  a  very  liberal  and  in  some  instances  a  latitudinarian  con- 
struction of  the  constitution.  The  authors  of  the  "Federalist," 
acting  with  the  party  which  insisted  oh  giving  the  greatest  strength 
and  energy  to  the  general  government,  placed  that  construction  on 
the  constitution  which  tended  most  to  enlarge  its  powers.  It  is  true 
Mr.  Madison  afterwards  somewhat  changed  his  course,  united  with 
Mr.  Jefferson  and  his  friends  and  for  a  time  adopted  the  strict  con- 
struction of  *the  constitution,  as  appeirs  Irom  his  report  and  -„ 
resolutions  in  the  legislature  of  Virginia,  in  January,  1800. 

The  articles  in  the  "Federalist,*'  therefore,  should  be  received 
with  many  grains  of  allowance  on  account  of  their  partisan  charac- 
ter. And  written  in  the  heat  of  a  political  contest,  it  is  not  surpris- 
ing that  they  are  not  in  all  their  parts,  perfectly  c(»nsistent. 

It  is  true,  that  the  82d  number  of  the  articles  in  this  work,  and 
which  was  written  by  Mr.  Hamilton,  expresses  the  opinion  that 
"the  national  and  the  state  (judicial)  systems  are  to  be  regarded  as 
one  whole;"  and  that  an  appeal  lies  not  only  from  the  state  courts 
to  the  supreme  court  of  the  United  States,  but  on  the  last  page  of 
this  article  he  adds,  "I  perceive  at  present  no  impediment  to  the 
establishment  of  an  appeal  irom  the  state  courts  to  the  subordinate 
national  tribunals,  and  man}-  advantages  attending  the  power  of 
doing  it  may  be  imagined ! '  *  This  opinion  as  expressed  is  not  de- 
duced from  a  close  and  satisfactory  analysis  or  interpretation  of  the 
language  of  the  constitution.  And  if  it  be  followed,  congress 
would  have  the  power,  and  may,  whenever  that  body  deems  it 
proper,  make  the  judgments  of  the  highest  courts  in  the  several 
states  subject  to  revision  and  reversal  in  the  United  States  district 
court,  which  is  held  by  a  single  judge,  or  in  any  of  the  other  sub- 
ordinate courts  of  the  United  States.  If  the  doctrine  of  this  work  is 
to  be  adopted  in  the  const  uction  of  the  constitution,  congress  may 
pass  a  law  authorizing  appeals  from  any  of  the  courts  of  a  state, 
even  from  justices  of  the  peace,  to  any  of  the  federal  tribunals;  and 
the  judgments  of  the  supreme  court  or  of  any  of  the  other  courts  of 
a  state  may  be  made  subject  to  revision  and  reversal  in  any  of  the 
subordinate  federal  tribunals,  even  in  that  of  a  mere  commissioner 
under  the  federal  judiciary,  now  in  the  exercise  of  judicial  power, 
notwithstanding  he  is  not  appointed  by  and  with  the  advice  and 
consent  of  the  senate.  If  this  doctrine  be  tenable,  the  constitution 
has  provided  no  safeguard  whatever  for  the  independence  and  sover- 
eignty of  the  states. 

In  the 81st  article  of  the  "Federalist,"  Mr.  Hamilton  expresses 
the  opinion,  that  congress  may  confer  jurisdiction  on  the  vState 
courts  *to  try  causes  arising  out  of  the  federal  constitution,  and  -« 
adds,  in  his  own  words:  ' '  To  confer  upon  the  existing  courts  of 
several  states  the  power  of  determining  such  causes  would  perhaps 
be  as  much  *to  constitute  tribunals'  as  to  create  new  courts  with  the 
like  power,  "etc.    How  is  this  to  be  reconciled  with  the  first  section 
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of  the  third  article  of  the  constitution,  containing  the  positive  pro- 
vision that  the  judicial  power  of  the  United  States  shall  be  vested 
in  one  supreme  court,  and  in  such  inferior  courts  as  the  congress 
may  from  time  to  time  ordain  and  establish,  the  judges  of  which 
courts  shall  hold  their  offices  during  good  behavior,  and  at  stated 
times  receive  for  their  services  a  compensation  from  the  United 
States  which  shall  not  be  diminished  during  their  continuance  in 
office?  Are  not  the  judges  of  the  inferior  courts,  in  whom  the 
judicial  power  of  the  United  States  is  authorized  to  be  vested, 
federal  courts  exclusively?  By  whom  are  they  to  be  appointed? 
From  what  source  are  they  to  receive  their  salaries?  And  can  their 
compensation  be  diminished  during  their  term  of  office? 

As  a  further  instance  to  show  the  liberal  construction  given 
by  Mr.  Hamilton  to  the  constitution,  it  may  be  added  that  in  his  re- 
port as  secretary  of  the  treasury  of  the  United  States,  of  December 
5th,  1791,  he  expressly  contends  that  it  belongs  to  the  discretion  of 
congress  to  pronounce  upon  the  objects  which  concern  the  general 
welfare,  for  which  an  appropriation  of  money  may  be  made;  and  in 
his  own  words  says,  "There  seems  to  be  no  room  for  a  doubt,  that 
whatever  concerns  the  general  interests  of  learning,  of  agriculture, 
of  manufactures,  and  of  commerce,  are  within  the  sphere  of  the 
national  councils,  as  far  gs  regards  an  appropriation  of  money." 
Such  a  construction,  once  conceded,  would  result  in  a  consolidation 
of  all  the  controlling  civil  power  and  influence  in  the  general  gov- 
ernment, and  a  total  annihilation  of  the  sovereignty  and  freedom 
of  the  states. 

Yet  on  the  fifth  page  of  the  45th  article  in  the  "Federalist,** 
the  following  language  is  used  by  Mr.  Madison: 

"The  powers  delegated  by  the  proposed  constitution  to  the 
federal  government,  are  few  and  defined.  Those  which  are  to 
-.  remain  in  the  state  governments  are  numerous  *and  in- 
definite. The  former  will  be  exercised  principally  on  external 
objects,  as  war,  peace,  negotiation,  and  foreign  commerce;  with 
which  last  the  power  of  taxation  will,  for  the  most  part,  be  con- 
nected. The  powers  reserved  to  the  several  states  will  extend  to 
all  the  objects  which,  in  the  ordinary  course  of  affairs,  concern  the 
lives,  liberties  and  properties  of  the  people:  and  that  internal  order, 
improvement,  and  prosperity  of  the  state."  *  *  *  *  "jf  the 
new  constitution  be  examined  with  accuracy  and  candor,  it  will 
be  found  that  the  change  which  it  proposes,  consists  much  less  in 
the  addition  of  new  powers  to  the  Union,  than  in  the  invigoration 
of  its  original  powers." 

Many  pages  might  be  occupied  in  presenting  the  conflicting 
and  irreconcilable  opinions  and  speculations  of  the  distinguished 
authors  of  this  political  publication.  But  more  attention  has  al- 
ready been  given  to  it  than  would  have  been  deemed  necessary,  but 
for  the  fact,  that  it  has  been  greatly  relied  on  as  authority,  on  the 
subject  under  consideration  even  in  the  reported  opinions  of  the 
supreme  court  of  the  United  States. 
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In  further  support  of  this  alleged  contemporaneous  construction 
of  the  constitution  the  opinion  of  the  first  congress  which  assembled, 
and  by  which  the  judiciary  act  of  1789  was  passed,  providing  for 
this  appellate  power,  is  sometimes  referred  to.  This  is  also  an 
authority  novel  in  its  character.  The  very  question  involved,  is 
that  of  the  constitutionality  of  the  twenty-fifth  section  of  the  judi- 
ciary act,  providing  for  the  exercise  of  this  appellate  power.  And 
is  this  to  be  determined  by  the  opinion  of  the  legislative  body 
which  enacted  the  law?  If  this  be  good  authority,  every  unconsti- 
tutional law  can  sustain  itself;  for  the  law  itself  is  an  authoritative 
expositon  of  the  opinion  of  the  august  body  by  which  it  is  enacted. 
By  such  authority,  the  constitutionality  of  the  alien  and  sedition 
laws  could  be  sustained,  which  vested  arbitrary  and  despotic 
power  in  the  President  of  the  United  States,  and  abridged  the  free- 
dom of  speech  and  of  the  press,  in  plain  violation  of  the  constitu- 
tion ;  and  also  the  constitutionality  of  the  numerous  other  acts 
which  have  been  repealed,  and  are  now  repudiated  by  the  force  of 
public  sentiment  as  wholly  unwarranted  by  the  constitution. 

*But  it  is  said,  as  the  congress  which  enacted  the  judi-  -. 
ciary  act  of  1789,  was  composed  of  a  number  of  eminent  men, 
who  were  prominent  members  of  the  convention  which  formed  the 
constitution,  the  legislative  construction  thus  given  to  the  constitu- 
tion is  entitled  to  great  consideration.  This  reasoning  is  in  conflict 
with  the  principle  which  has  been  deemed  of  vital  importance  in 
all  free  governments,  by  enlightened  writers,  including  the  authors 
of  the  "Federalist,*'  that  the  power  of  making  and  the  p«)wer  of 
expounding  a  law  or  constitution  should  not  be  given  to  the  same 
persons. 

No  one  will  deny  that  the  illustrious  men  who  took  a  leading 
part  in  forming  our  government,  are  entitled  to  great  credit  for 
ability  and  patriotism.  But  it  would  be  a  manifestation  of  imbecil- 
ity in  their  descendants,  to  attribute  to  them  the  perfection  of 
wisdom,  and  an  exemption  from  the  ordinary  infirmities  of 
humanity.  In  the  establishment  of  our  government,  they 
made  an  experimet  in  the  science  of  goverment  new  in 
theory,  and  vast  and  complicated  in  its  operations.  They  made 
no  pretention  themselves  that  it  was  perfect,  or  that  they  could  fore- 
see all  the  dangers  or  imperfections  incident  to  its  operations,  and 
which  time  and  experience  alone  could  fully  make  known.  Mr. 
Madison,  in  the  38th  article  in  the  "Federalist,'*  uses  the  following 
language: — "Is  it  unreasonable  to  conjecture,  that  the  errors  which 
may  be  contained  in  the  plan  of  the  convention,  are  such  as  have 
resulted,  rather  from  defect  of  antecedent  experience  on  this  com- 
plicated and  difficult  subject,  than  from  the  want  of  accuracy  or 
care  in  the  investigation  of  it,  and  consequently,  that  they  are  such 
as  will  not  be  ascertained  until  an  actual  trial  will  point  them  out? 
This  conjecture  is  rendered  probable,  not  only  by  many  considera- 
tions of  a  general  nature,  but  by  the  particular  care  of  the  Articles 
of  Confederation.  It  is  observable,  that  among  the  numerous  ob- 
jections and  amendments  suggested  by  the  several  states,  when  these 
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articles  were  under  consideration,  not  one  is  found  which  alludes  to 
the  great  and  radical  error,  which  on  trial  has  discovered  itself.** 

The  justness  of  these  remarks  is  fully  illustrated  by  the  practi- 
-g      cal  ^operation  of   the  system   under  the  constitution,  which 

has  fully  demonstrated  that  the  opinion  of  those  eminent  men 
who  formed  the  constitution,  (and  which  doubtless  led  to  the  adop- 
tion of  the  25th  section  of  the  judiciary  act,)  that  the  powers  of  the 
general  government  would  prove  too  weak  to  resist  the  influence  of 
the  state  governments,  was  groundless;  and  that,  on  the  contrary, 
the  weak  pomt  in  the  system  is  now  fully  shown  to  consist  in  the 
concentration  of  power  and  influence  in  the  federal  government, 
tending  rapidly  to  absorb  the  entire  sovereignty  of  the  states. 

I  concede  to  the  fullest  extent,  that  high  respect  and  defer- 
ence for  the  decisions  of  the  supeme  court  of  the  United  States 
justly  and  properly  due,  from  a  consideration,  not  only  of  the  posi- 
tion of  that  tribunal,  but  also  of  the  eminent  intellectual  and  moral 
qualities  which  have  distinguished  its  incumbents.  But  timid  sub- 
mission to  the  exercise  of  extraordinary  civil  power,  without  even 
an  inquiry  into  the  reason  or  authority  for  its  assumption,  is  not 
required  by  the  high  consideration  due  that  court,  nor  is  it  a  pecu- 
liarity of  the  age  or  country  in  which  we  live.  Il  is  not  to  be 
expected,  in  case  of  conflict  between  the  authorities  of  the  federal 
and  the  state  governments,  that  the  decision  of  the  federal  tribunal 
is  to  be  above  the  reach  of  respectful  examination  even  by  the 
authorities  of  the  co-ordinate  power.  The  sentiment  which  would 
exact  such  submission  may  be  becoming  under  the  exercise  of  des- 
potic power  where  an  inquiry  into  its  reason  or  authority  is  not 
allowed  but  it  is  not  suited  to  the  temper  and  characteristics  of  a 
free  people. 

It  is  said  that  this  appellate  power  of  the  supreme  court  of  the 
United  States  has  been  exercised  for  many  years  and  sustained  by 
repeated  adjudications.  If  unauthorized,  it  is  a  sufficient  answer 
to  this,  that  the  usurpation  of  civil  power,  in  this  country,  never 
becomes  constitutional  or  legal  by  prescription,  or  frequent  repeti- 
tion. And  although  the  federal  court  has  decided  in  favor  of  its 
own  assumptions  of  power  over  the  state  courts,  its  decisions  have 
not  been  universally  acquiesced  in;  on  the  contrary,  some  of  the 
states  have  not  only  absolutely  refused  submission,  but  successfully 
--  ^resisted  its  power.  In  the  case  of  Hunter  against  Martin, 
devisee  of  Fairfax,  in  which  the  validity  of  a  treaty  of  the 
United  States  was  drawn  into  question,  the  supreme  court  of  ap- 
peals of  the  state  of  Virginia  unanimously  refused  obedience  to  a 
mandate  from  the  supreme  court  of  the  United  States,  holding  that 
the  25th  section  of  the  judiciary  act  was  unconstitutional,  that  the 
appellate  power  of  the  supreme  court  of  the  United  States  could  not 
be  extended  to  the  proceedings  of  the  state  courts,  and  that  the 
proceedings  of  the  federal  court  in  that  case,  purporting  to  reverse 
the  judgment  of  the  state  court,  were  coram  non  judice.  It  appears 
from  the  report  of  this  case,  in  4  Mumford*s  Rep.,  p.  1,  that  the 
subject  was  thoroughly  investigated  on  the   hearing,  and  an  elabo* 
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rate  opinion  from  each  member  of  the  court  is  given,  maintaining  the 
position  taken,  by  arguments  remarkable  for  ability,  and  the  dig- 
nified and  dispassionate  view  taken  of  the  whole  subject. 

The  case  of  Worcester  v.  The  State  of  Georgia,  6  Peters,  515, 
was  a  writ  of  error  from  the  supreme  court  of  the  United  States  to 
the  superior  court  of  Gwinnett  county,  to  reverse  the  judgment  of 
the  state  court,  under  which  Worcester  had  been  convicted  and 
sentenced  to  the  penitentiary  for  the  violation  of  tj;ie  criminal  provi- 
sions of  a  statute  of  Georgia,  in  relation  to  white  persons  residing 
within  the  Cherokee  nation  of  Indians,  without  permission  and  con- 
formity to  the  laws  of  the  state.  The  supreme  court  of  the  United 
States,  in  1832,  gave  judgment  reversing  and  annulling  the  judg- 
ment of  the  state  court,  and  directing  a  special  mandate  to  be  sent 
to  the  state  court,  to  carry  the  judgment  of  reversal  into  execution. 

And  in  the  case  of  Butler  v.  the  State  of  Georgia,  which  was 
a  case  of  the  same  kind,  the  supreme  court  of  the  United  States 
rendered  the  same  kind  of  a  judgment,  and  made  the  same  kind  of 
an  order  as  that  made  in  the  case  of  Worcester,  6  Peters,  597. 

It  appears,  however,  that  on  the  receipt  of  the  mandate  in  each 
of  these  cases,  the  authorities  of  the  state  of  Georgia  treated  them 
as  matters  of  no  validity,  wholly  disregarded  them,  and  not  only 
*kept  Worcester  and  Butler  in  the  penitentiary,  in  defiance  of  -g 
the  orders  of  the  supreme  court  of  the  United  States,  but 
also  continued  to  execute  the  state  law  under  which  they  were  con- 
victed. 

Two  other  cases  occurred  in  Georgia,  of  even  a  more  serious 
character:  one,  the  case  of  Tassels,  1830,  and  the  other,  the  case 
of  Groves,  in  1834.  Each  of  these  perSons  having  been  convicted 
under  the  criminal  laws  of  the  state,  and  sentenced  to  the  punish- 
ment of  death,  the  supreme  court  of  the  United  States  in  each  case, 
on  the  application  of  the  defendant,  had  allowed  a  writ  of  erroi* 
to  the  state  court;  but  the  state  authorities,  in  each  crse,  treated 
the  proceedings  in  the  federal  court  with  contempt,  and  executed 
the  sentence  of  the  state  court  by  hanging  the  defendants.  But  the 
matter  was  not  allowed  to  stop  here.  In  reference  to  the  case  of 
Tassels,  the  legislature  of  the  state  of  Georgia,  in  1830,  adopted, 
among  others,  the  following  resolutions: 

'"^ Resolved,  That  the  state  of  Georgia  will  never  so  far  com- 
promise her  sovereignty  as  an  independent  state,  as  to  become  a 
party  to  the  case  sought  to  be  made  before  the  superior  court  of 
the  United  States,  by  the  writ  in  question. 

''Resolved,  That  his  excellency,  the  governor,  be,  and  he  and 
every  other  officer  of  this  state,  is  hereby  requested  and  enjoined  to 
disregard  any  and  every  mandate  and  process  that  has  been,  or 
shall  be  served  on  him  or  them,  purporting  to  proceed  from  the 
chief  justice,  or  any  associate  justice  of  the  supreme  court  of  the 
United  States,  for  the  purpose  of  arresting  the  execution  of  any  of 
the  criminal  laws  of  this  state.*' 

Resolutions  were  also  passed  by  the  legislature  of  that  state, 
to  the  same  effect,  in  reference  to  the  case  of  Graves,  in  1834. 
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It  is  understood  that  the  states  of  Virginia  and  Georgia  have 
ever  refused  to  recognize,  or  acquiesce  in,  the  exercise  of  this  power 
by  the  supreme  court  of  the  United  States.  And  in  the  recent  case 
of  Padelford,  Fay  &  Co.  v.  The  City  of  Savannah,  decided  in  the 
supreme  court  of  Georgia,  14  Georgia,  440,  an  elaborate  opinion  is 
given,  exposing  and  condemning  in  strong  and  severe  terms,  this 
unwai  ranted  exercise  of  power  by  the  supreme  court  of  the  United 
States. 

«g  *In  the  case  of  Commonwealth  v.  Cobbet,  3  Dallas,  Rep., 

467,  the  supreme  court  of  the  state  of  Pennsylvania,  by  a 
solemn  adjudication,  unanimously  ret  used  t:)  submit  to  the  control 
of  the  federal  judiciary  over  the  state  courts,  provided  for  in  the 
judiciary  act  of  1789,  on  the  ground  of  its  unconstitutionality. 
And  in  this  case,  Chief  Justice  McKean,  very  fully  expressed  the 
opinion  of  the  court  against  the  interpretation  of  the  constitution  by 
which  this  appellate  power  is  claimed. 

I  am  not  informed  of  a  single  instance,  in  which  the  question 
has  been  fairly  made  in  the  supreme  court  of  a  state,  where  this 
power  claimed  for  the  supreme  court  of  the  United  States  has  been 
approved,  although  it  has  been  reluctantly  submitted  tc,  in  a  num- 
ber of  instances. 

It  may  well  be  claimed,  therefore,  that  this  doctrine  of  the 
supreme  court  of  the  United  States  is  not  of  unquestionable,  nor  of 
unquestioned  authority.  On  the  contrary,  it  appears,  that  since 
its  first  assumption,  although  it  may  have  been  submitted  to,  in  a 
number  of  instances,  without  the  question  being  made,  yet  it  has 
been  always  questioned  in  some  of  the  states,  and  not  only  denied 
in  their  courts,  but  in  some  cases  successfully  resisted. 

The  decisions  of  the  supreme  court  of  the  United  States,  in 
favor  of  its  own  assumptions  of  power,  and  the  enlargement  of  the 
powers  of  the  general  government,  have  not  been  satisfactory,  and 
have  greatly  detracted  from  the  weight,  which  would  have  been 
otherwise  conceded  to  the  opinions  of  that  tribunal.  The  federal 
courts,  at  first,  even  assumed  jurisdiction  of  crimes  at  common 
law.  2  Dallas*s  Rep.  297,  384.  This  jurisdiction,  was  afterwards 
abandoned  and  is  now  conceded  to  have  been  an  unauthorized  exer- 
cise of  power.  And  it  is  a  remarkable  fact,  that  almost  every  un- 
warranted stretch  of  power  by  congress,  has  been  sustained  b)'  the 
supreme  court  of  the  United  States.  This  is  a  matter  of  public 
history.  The  alien  and  sedition  laws;  the  vexatious  regulations  of 
the  embargo  and  non-intercourse  acts;  the  act  to  incorporate  a  bank 
of  the  United  States,  (passed  in  the  exercise  of  a  power,  not  only 
not  found  in  the  constitution,  but  which  the  convention 
-jj  *which  framed  the  constitution  of  the  United  States,  by  a 
distinct  vote,  positively  refused  to  delegate;)  the  recent  bank- 
rupt law,  (which,  by  its  retro-active  operation,  invaded  the  rights 
of  private  property,  and  to  an  alarming  extent,  impaired  the  obli- 
gations of  actual  contracts,  made  on  the  faith  reposed  in  the  integ- 
rity of  the  government,  and  on  the  terms  of  existing  laws;)  these, 
and  numerous  other  acts,  which  might  be  mentioned,  now  repealed, 
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and  wholly  repudiated  by  the  force  of  public  sentiment,  as  unwar- 
ranted by  the  constitution,  received  a  ready  sanction  in  the  supreme 
court  of  the  United  States.  In  view  of  the  unmistakable  disposi- 
tion manifested  by  that  tribunal,  to  enlarge  the  powers  of  the  gen- 
eral government  by  construction;  in  viev*  of  the  fact,  that  it  has 
taken  under  its  protection  almost  every  species  of  corporations, 
political,  pecuniary,  and  eleemosynary;  in  view  of  its  repeated 
encroachments  in  the  sovereignty  of  the  states,  by  annulling  laws 
which,  in  no  way  whatever,  concerned  the  affairs  of  the  federal 
government,  or  interfered  with  the  progress  of  its  legitimate  admin- 
istration, it  must  be  admitted,  although  much  to  be  lamented,  that 
the  decisions  of  that  tribunal  have  not  only  lost  much  of  their 
moral  influence,  but  much  weight  as  judicial  authority  in  the  courts 
of  the  states. 

In  asserting  this  appellate  power  over  the  state  courts,  the 
supreme  court  of  the  United  States  has  not  deduced  it  from  the 
constitution  by  any  clear  and  satisfactory  interpretation.  Th^  cases 
in  which  the  court  has  attempted  to  defend  this  power  by  argu- 
ment, are  Martin  v.  Hunter,  1  Wheat.,  304,  and  Cohens  v.  Virginia, 
6  Wheat.,  413.  In  the  first,  the  opinion  of  the  court  is  by  Mr. 
Justice  Story,  in  the  latter,  by  Chief  Justice  Marshall.  In  both 
these  opinions,  the  second  clause  of  the  second  section  of  the  third 
article  of  the  constitution,  which  contains  the  clause  providing  for 
the  appellate  power  of  the  supreme  court,  is  separated  from  its  con- 
nection with  the  other  parts  of  its  subject  matter,  and  taken 
abstractly,  is  declared  to  give  appellate  power  in  general  terms, 
without  any  reference  whatever  to  the  inferior  courts  over  which  it 
shall  be  exercised.  This,  as  1  have  already  shown,  is  an  unfair 
and  unwarrantable  mode  of  construing  the  constitution.  Taken 
in  its  *proper  connection,  the  appelate  power  here  given  has  g. 
a  clear  and  undoubted  reference  and  application  to  the  in- 
ferior federal  courts  mentioned  and  authorized  as  a  part  of  the  same 
judicial  system. 

Again,  remarkable  as  it  may  seem  in  both  these  opinions,  the 
first  clause  of  this  ^second  section,  which  provides  thaf'the  judicial 
power  of  the  United  States  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  constitution,  the  laws  of  the  United  States 
and  treaties,"  etc.,  is  relied  on  to  sustain  this  appellate  power.  I 
have  already  shown  that  this  provision  clearly  confers  neither 
appellate  nor  exclusive  jurisdiction. 

In  the  case  of  Martin  v.  Hunter,  1  Wheat.,  340,  the  supreme 
court  of  the  United  States  concedes  the  fact,  that  the  language  of 
constitution  extending  the  judicial  power  to  "all  cases"  arising 
out  of  enumerated  subjects,  does  not  confer  exclusive  jurisdiction 
touching  these  matters.  But  Mr.  Justice  Story  says,  that,  as  the 
state  courts  will  exercise  concurrent  jurisdiction  over  many  of  these 
enumerated  subjects,  if  no  appeal  can  be  taken  from  the  state  courts 
to  the  federal  courts,  the  judicial  power  of  the  United  States  will 
extend  only  to  some,  and  not  all  such  cases!     This  is  certainly  an 
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unsatisfactory  mode  of  reasoning.  If  even  the  right  of  appeal  from 
the  state  courts  to  the  federal  courts  existed,  it  would  frequently 
happen  that  an  appeal  would  not  be  taken  from  the  adjudication  in 
the  state  court.  In  such  case,  could  it  be  pretended  that  the  con- 
stitutional exercise  of  the  judicial  power  of  the  United  States  was 
defeated?  Certainly  not.  It  may  be  said,  however,  that  the 
failing  party  had  the  option  to  appeal,  and  bring  his  case  within 
the  judicial  power  of  the  United  States.  But  if  this  extension  of 
the  judicial  power  of  the  United  States  to  all  cases,  etc.,  is  answered 
by  leaving  it  to  the  option  of  one  of  the  parlies  to  bring  the  case 
within  the  exercise  of  it,  the  option  of  the  party  instituting  the  suit 
to  bring  it  in  the  federal  courts,  is  all  sufficient.  This  would  be  ex- 
tending the  judicial  power  of  the  United  States  to  all  the  enumera- 
ted cases  in  accordance  with  the  constitution,  which  can  mean 
nothing  more  than  authority  to  exercise  jurisdiction  over  any  of  the 
specified  cases,  whenever  a  party  shall  elect  to  institute  a  suit  in 
the  federal  courts  touching  the  same. 

g2  *In  both  these  opinions,  the  federal  couit  has  manifested 

great  sensitiveness  ^nd  jealousy  in  regard  to  the  concurrent 
jurisdiction  of  the  state  courts.  The  leading  consideration  in  the 
strained  construction  given  to  the  constitution  by  the  federal 
court,  appears  to  be  founded  on  the  supposed  abuse  of  power  by 
the  state  courts.  It  seems  to  be  taken  for  granted  that  the  state 
courts  are  not  to  be  trusted,  and  will  be  unfaithful  to  the  constitu- 
tion of  the  United  Staves,  notwithstanding  the  judges  are  sworn  to 
support  it.  And  Judge  Story,  in  Martin  v.  Hunter,  1  Wheat.,  348, 
said  that  "mischiefs  truly  deplorable"  would  exist,  if  the  federal 
court  did  not  exercise  a  supervisory  control  over  the  state  tri- 
bunals. And  in  the  case  of  Cohens  v.  Virginia,  6  Wheat.,  264, 
Chief  Justice  Marshall  said,  "It  would  be  hazarding  too  much  to 
assert  that  the  udicatures  of  the  .states  will  be  exempt  from  the 
prejudices  by  which  the  legislatures  and  people  are  influenced,  and 
will  constitute  perfectly  impartial  tribunals.'* 

The  anticipated  abuse  of  power  by  the  states,  and  the  supposed 
disregard  of  the  constitution  and  laws  of  the  United  States,  by  the 
state  courts,  is  made  the  pretext  for  the  assumption  of  this  appel- 
late power  over  the  state  courts.  In  both  the  opinions  of  the 
supreme  court  of  the  United  States  mentioned,  the  burden  of  the 
argument  is,  that  this  supennsory  power  is  reasonable,  proper,  and 
highly  necessary.  The  necessity  and  utility  of  the  power  has  ever 
been  the  tyrant's  plea  for  the  usurpation  of  power.  This  argument 
founded  on  the  utility  and  necessity  of  the  power,  would  have  been 
legitimate  in  the  convention  which  formed  the  constitution,  or  on 
a  proposition  to  amend  the  constitution,  but  in  giving  a  construc- 
tion to  the  constitution,  it  is  entitled  to  no  consideration  whatever, 
if  the  power  be  not  fairly  and  clearly  deducible  from  the  language 
of  the  instrument.- 

In  both  of  these  opinions  of  the  supreme  court  of  the  United 
States,  the  "Federalist"  is  relied  on  as  very  high  authority.  And 
here  the  remark  is  not  inappropriate,  that  one  of  the  leading  points 
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decided  in  the  case  of  Cohens  v.  Virginia,  supra,  was,  that  this 
appellate  jurisdiction  could  be  exercised  against  a  state  as  a  party 
defendant.  On  this  point,  however,  the  authority  of  the  "Federal- 
ist*' is  in  *direct  conflict  with  the  decision  of  the  court,  as  ap-  g^ 
pears  by  the  following  extiact  from  the  81st  article  of  that 
work. 

"It  is  inherent  in  the  nature  of  sovereignty  not  to  be  amenable 
to  the  suit  of  an  individual  without  its  consent.  This  is  the  gen- 
eral sense,  and  the  general  practice  of  mankind,  and  the  exemp- 
tion, as  one  of  the  attributes  of  sovereignty,  is  now  enjoyed  by  the 
government  of  every  state  in  the  union.  Unless,  therefore,  there 
is  a  surrender  of  this  immunity  in  the  plan  of  the  convention,  it 
will  remain  with  the  states,  and  the  danger  intimated  must  be 
merely  ideal.*'  *  ^f  *  *  "The  contracts  between  a  nation  and 
individuals,  are  only  binding  on  the  conscience  of  the  sovereign, 
and  have  no  pretension  to  a  compulsii^e  force.  They  confer  no 
right  of  action  independent  of  the  sovereign  will.  To  what  pur- 
pose would  it  be,  to  authorize  suits  against  states  for  the  debts  they 
owe?  How  could  recoveries  be  enforced?  It  is  evident  it  could 
not  be  done,  without  waging  war  against  the  contracting  state, 
and  to  ascribe  to  the  federal  courts,  by  mere  imjilication,  and  in 
destruction  of  a  pre-existing  right  of  the  state  governments,  a  power 
which  would  involve  such  a  consequence,  would  be  altogether 
forced  and  unwarrantable." 

Although  the  Federalist  is  cited  as  reliable  authority  to  sustain 
the  appellate  power  of  the  supreme  court  of  the  United  States  over 
the  state  courts,  yet  the  opinion  expressed  in  this  work,  that  a 
state  is  not  amenable  to  a  suit  brought  against  it  in  the  federal 
courts,  is  wholly  repudiated.  And  as  early  as  the  case  of 
Chisholm  v.  Georgia,  2  Dallas,  474,  the  supreme  court  of  the 
United  States,  held,  that  the  judicial  power  of  the  United  States 
extended  to  a  suit  against  a  state,  since  which  it  has  been  no  rare 
occurrence  for  a  state  to  be  arraigned  before  the  bar  of  the  supreme 
court  of  the  United  States.  And  inasmuch  as  Judge  Story,  in  a 
note  in  his  Commentaries  on  the  Constitution,  vol.  3,  p.  548,  not 
only  repudiates  the  doctrine  of  Mr.  Hamilton  above  recited  in  the 
81st  article  of  the  Federalist,  as  irreconcilable  with  the  reasoning  or 
the  next  preceding  article  of  the  same  work ;  but  also,  on  page  546, 
of  his  commentaries,  copies  extensively  from  this  preceding  article 
in  the  Federalist,  to  sustain  the  opposite  opinion,  I  will  take  the 
liberty  of  sustaining  the  doctrine  of  the  Federalist  in  article  81, 
above  recited,  by  an  authority  entitled  to  very  great  respect.  In 
the  convention  of  Virginia,  on  the  occasion  of  the  ratification  of 
the  constitution  of  the  United  States,  John  Marshall,  (afterwards 
chief  justice)  in  a  speech  in  the  convention,  said: 

''I  hope  no  gentleman  will  think  that  a  state  will  be  called  at 
the  bar  of  the  federal  court.     Is  there  no  such  case  at  present? 
Are  there  not  many  cases,  in  which  *the  legislature  of  V  ir-       ^^ 
ginia  is  a  party,   and  yet  the  state  is  not  sued?     It  is  not 
rational  to  suppose,   that  the  sovereign  power  shall  be  dragged 
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before  a  court.  The  intent  is,  to  enable  states  to  recover  claims  of 
individuals  residing  in  other  states.  I  contend  this  construction  is 
warranted  by  the  words.  But  saj'^  they,  there  will  be  partiality  in 
it,  if  a  state  cannot  be  defendant,  if  an  individual  cannct  proceed 
to  obtain  judgment  against  a  state,  though  he  may  be  sued  by  a 
state.  It  is  necessary  to  be  so,  and  cannot  b€  avoided."  Elliott's 
Debates,  vol.  2,  page  405. 

It  would  appear,  therefore,  that  the  Federalist  is  not  only 
not  always  consistent  with  itself,  but  not  always  consistent 
with  the  doctrine  of  the  supreme  court  of  the  United  States; 
that  Chief  Justice  Marshall  anounced  a  doctrinefrom  the  bench 
the  very  opposite  of  that  which  he  had  previously  declared 
in  the  convention  of  Virginia,  when  urging  the  adoption  of, 
the  constitution;  and  that  Mr.  Justice  Story  while  he  adopted  the 
doctrine  of  one  article  in  the  Federalist  as  high  authority,  repu- 
diated that  of  the  next  succeeding  article  as  irreconcilable  with  the 
part  of  the  work  which  he  had  adopted!  The  opinions  of  these 
great,  and  no  doubt,  good  men,  entangled  with  plain  inconsisten- 
cies and  confounded  by  conflict,  constitute  the  chief  weight  of  the 
authority  to  sustain  the  super\'isory  power  of  the  supreme  court  of 
the  United  States  over  the  state  courts.  It  is  true,  that  the  com- 
mentaries of  Chancellor  Kent,  and  also  the  works  of  some  other 
highly  respectable  elementary  writers,  are  sometimes  referred  to  as 
sustaining  this  appellate  power.  But  it  is  to  be  remarked,  that 
none  of  these  writers  have  entered  into  any  investigation  of  the 
subject  themselves.  They  simply  give  the  opinions  declared  by 
the  supreme  court  of  the  United  States,  and  that  found  in  the 
Federalist,  on  which  the  whole  doctrine  appears  to  rest. 

The  admitted  fact  that  the  supreme  court  of  the  United  States 
cannot  control  the  action  of  the  state  courts  by  supercedeas^  proce- 
dejidoy  or  mandamus,  furnishes  a  most  conclusive  argument  against 
the  right  to  the  appellate  jurisdiction  in  question.  Such  power  of 
control  over  subordinate  courts  is  essential  to  the  complete  and 
proper  exercise  of  the  appellate  power. 

The  twenty-fifth  section  of  the  judiciary  act  of  1789  provides 
only  for  its  exercise  in  cases  where  the  record  of  the  state  court  dis- 
closes the  fact  that  questions  arose  connected  with  some  of  the 
g-  *enumerated  subjects  of  tiie  federal  jurisdiction.  And  the 
supreme  court  of  the  United  States  have,  in  numerous  cases, 
adjudged  that  it  was  essential  to  the  exercise  of  this  appellate 
power  over  the  state  courts,  that  the  record  of  the  state  court  should 
explicitly  shew  the  following  indispensable  requisites,  to- wit: 
First,  that  a  question  arose  in  the  state  court  involving  some  one  of 
the  specified  subjects  of  the  judicial  power  of  the  United  States. 
Second,  that  a  decision  was  actually  made  on  the  question  in  the 
state  court,  in  the  way  pointed  out  in  act  of  congress.  Third,  that 
the  decision  became  necessary  in  the  determination  of  the  case.  And 
if  each  one  of  the  requisites  do  not  appear  by  the  record,  it  is  held, 
that  the  jurisdiction  fails.  Crowell  v.  Randall,  10  Pet.,  368;  Com- 
mercial Bank  of  Cincinnati  v.  Buckingham's  Exrs.,  5  Howard,  341. 
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Now,  it  is  unquestionable  that  the  state  courts  have  ample  and 
complete  control  over  the  records  of  their  own  proceedings;  and 
may,  in  most  cases,  successfully  defeat  this  appellate  power,  by 
causing  their  records  to  be  so  made  up  as  not  to  show  that  any 
such  questions  arose,  or  were  decided.  And  it  is  undeniable  that 
each  state  has  the  power  even  to  prohibit  the  allowance  of  a  copy  of 
the  record  of  any  of  its  judicial  proceedings,  for  the  exercise  of 
this  appellate  jurisdiction  by  the  federal  courts.  And  the  supreme 
court  of  the  United  States  being  clothed  with  no  power  by  manda- 
mus or  otherwise,  either  to  control  the  form  of  the  record  in  the 
state  court,  or  to  compel  the  furnishing  of  an  exemplification,  this 
appellate  power  must  be  wholly  dependent  on  the  discretion  of  the 
state,  and  the  action  of  the  state  court.  The  exercise  of  such  ap- 
pellate power,  dependent  in  a  great  measure  on  the  option  of  the 
subordinate  court  and  wholly  on  the  acquiescence  of  the  state  gov- 
ernment and  to  which  although  some  ol  the  states  will  submit,  yet 
to  which  other  states  will  absolutely  refuse  submission,  will  lead 
to  more  conflict,  difficulty,  uncertaint)'  and  disturbance  of  harmony 
in  the  administration  of  justice  than  can  be  countervailed  by  any 
supposed  benefit  which  can  ever  arise  from  it. 

To  sustain  the  supervising  control  of  the  federal  courts  over 
the  state  courts  it  is  asserttid  that  the  government  of  the  United 
States  *is  a  national  instead  of  a  federal  government;  and  that  gg 
the  judicial  powers  of  the  general  and  the  state  governments 
are  blended  together  as  parts  of  the  same  judicial  system.  Mr. 
Hamilton  in  the  82d  article  of  the  Federalist,  said,  '* Agreeably  to 
the  remark  already  made,  the  national  and  the  state  systems  are 
to  be  regarded  as  one  whole.  The  courts  of  the  latter  will  of 
course  be  natural  auxiliaries  to  the  execution  of  the  laws  of  the 
Union,  and  an  appeal  from  them  will  as  naturally  lie  to  that  tribu- 
nal which  is  destined  to  unite  and  assimilate  the  principles  of  nat- 
ural justice  and  the  rules  of  national  decision!"  The  ground  of 
the  appeal  insisted  upon  here  is  not  any  express  provision  in  the 
constitution,  but  that  the  government  of  the  United  States  is 
national  in  its  character,  the  state  courts  mere  auxiliaries  of  the 
courts  of  the  United  States,  and  the  national  and  the  state  judicial 
systems  to  be  regarded  as  parts  of  one  and  the  same  system,  or  in 
the  language  of  Mr.  Hamilton,  "as  one  whole."  This  doctrine  is 
not  merely  c  noted  by  Chief  Justice  Marshall,  in  the  case  of  Cohens 
V.  Virginia,  supra,  with  marked  approbation,-  but  adopted  as  the 
true  exposition  of  the  theory  and  basis  of  our  government.  And 
in  the  case  of  Martin  v.  Hunter's  Lessee,  1  Wheat.,  323,  Mr.  Jus- 
tice Story  not  only  adopted  the  same  doctrine,  but  enlarging  and 
amplifying  on  it,  said,  **The  constitution  of  the  United  States  was 
ordained  and  established,  not  by  the  states  in  their  sovereign  capa- 
cities, but  emphatically,  as  the  preamble  of  the  constitution  de- 
clares, by  'the  people  of  the  United  States.'  There  can  be  no  doubt 
that  it  was  competent  to  the  people  to  invest  the  general  govern- 
ment with  all  the  powers  which  they  might  deem  proper  and  neces- 
sary, to  extend  or  restrain  these  powers  according  to  their  own 
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good  pleasure,  and  to  give  them  a  paramount  and  supreme  author- 
ity.'* 

This  is  the  only  ground  which  gives  plausibility  even  to  the 
claim  of  a  supervising  power  in  the  supreme  court  of  the  United 
States  over  the  state  courts.  If  the  government  of  the  United 
Statts  be  a  national  government,  and  the  states  subordinate  depart- 
ments, if  the  judiciary  of  the  United  States  and  that  of  the  several 
states  are  blended,  belong  to  one  and  the  same  system,  are  but 
parts  of  "one  whole,"  deriving  their  powers  from  the  same  source, 
g-  and  *responisible  to  the  same  authority,  then  it  may  be  ad- 
mitted that  there  is  force  in  the  argument  in  favor  of  this 
appellate  power.  But  if  on  the  other  hand  the  government  of  the 
United  States  be  a  federal  government  of  limited  and  defined  powers, 
and  the  states  distinct,  independent  .sovereignty  is  within  the  ap- 
propriate sphere  of  their  powers;  if  the  judiciary  of  the  United 
States  and  that  of  the  several  states  are  separate  and  distinct  from 
each  other,  belonging  to  independent  and  distinct  judicial  systems, 
each  distinct  and  different  in  its  organization  Irom  the  other,  deriv- 
ing its  power  from  a  different  source,  and  responsible  to  a  different 
authority,  then  this  appellate  power  claimed  for  the  supreme  court 
of  the  United  States  is  wholly  inconsistent  with  the  theory  and 
structure  of  our  government. 

This  distinction  is  a  most  important  one  in  the  determination 
of  the  question  under  consideration.  As  has  already  been  remarked 
appellate  jurisdiction  comprehends  the  relation  of  superior  and 
subordinate  tribunals.  And  if  this  appellate  power  over  the  state 
courts  be  delegated  by  the  constitution,  congress  has  the  authority 
to  provide  all  the  necessary  and  proper  remedies  to  carry  it  into 
full  and  complete  execution.  For  the  full  exercise  of  the  powers  of 
an  appellate  court,  there  must  be  not  only  the  power  of  reversing 
the  judgment  of  "the  subordinate  court,  but  the  necessary  control 
over  its  action.  The  appellate  court  must  have  the  power  by  super- 
cedeas  to  suspend  the  action  of  the  subordinate  tribunal,  pending 
an  appeal  or  writ  of  error;  the  power  by  mayidaie  to  require  its 
judgments  of  reversal  to  be  entered  in  the  subordinate  court  and 
the  power  by  procedendo  to  compel  the  subordinate  court  to  pro- 
ceed in  the  exercise  of  its  authority  under  the  direction  of  the  re- 
vising power.  And  the  vcr}^  fact  of  the  relation  of  superior  and 
subordinate  tribunals  in  the  exercise  of  the  same  judicial  power, 
furnishes  just  foundation  for  giving  the  superior  court  the  further 
controlling  power  of  the  writ  of  mandamus  and  also  the  writ  of 
prohibition.  And  if  congress  can  give  the  supreme  court  of  the 
United  States  supervising  power  over  the  stste  courts,  it  can  confer 
the  same  power  on  the  circuit  ,  the  district,  and  other  inferior 
federal  courts.  The  one  is  derived  from  a  construction  which  must 
g-.      indubitably  *sustain  the  other.     The  construction,  although 

it  prescribes  the  line  of  distinction  between  the  original  and 
appellate  jurisdiction  of  the  supreme  court,  leaves  the  distribution 
of  the  jurisdiction  of  the  inferior  federal  courts  to  the  discretion 
of  congress.     And  if  the  relations  of  the  general  and  the  state  gov- 
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ernments  be  such  that  a  supervising  power  can  be  given  by  congress 
over  the  courts  of  the  latter  to  the  supreme  i  ourt  of  the  United 
States,  it  follows  that  by  the  exercise  of  the  same  power  it  can  be 
given  to  the  inferior  federal  tribunals  in  regulating  their  appellate 
jurisdiction.  So  that,  if  Mr.  Hamilton's  proposition  in  relation 
to  the  appellate  power  of  the  supreme  court  be  correct,  his  opinion 
above  referred  to  in  the  Federalist,  in  relation  to  the  appellate 
power  which  might  be  given  to  the  inferior  federal  courts  over  the 
state  courts  follows  as  a  legitimate  deduction.  And  in  the  case  of 
Martin  v.  Hunter,  above  cited,  in  Wheat.,  on  page  349,  Mr.  Justice 
Story,  in  defending  the  provision  of  the  12ih  section  of  the  United 
States  judiciary  act  of  1789,  for  the  removal  of  a  suit  before  trial 
from  the  state  courts  to  the  circuit  court  of  the  United  States,  dis- 
tinctly said,  that  this  is  the  exercise  of  appellate  and  not  of  original 
jurisdiction.  And  on  page  350,  he  adds,  *'And  if  the  appellate 
power  by  the  constitution  does  not  include  cases  pending  in  the 
state  courts,  the  right  of  removal,  which  is  but  a  mode  of  exercising 
that  power,  cannot  be  applied  to  them."  The  same  doctrine  is, 
adopted  and  repeated  by  the  learned  jurist,  in  the  3d  vol.  of  his 
commentaries  on  the  constitution,  pages  609  and  (510.  This  pro- 
ceeding of  the  federal  judiciary  gives  a  new  leature  to  appellate 
jurisdiction,  heretofore  understood  as  importing  the  power  of  retrying 
or  revising  the  proceedings  or  decisions  of  a  subordinate  court  in 
which  judicial  action  had  actually  taken  place.  Under  this  provi- 
sion of  the  judiciary  act,  the  cause  is  required  to  be  transferred  to 
the  federal  court  before  there  has  been  any  decision  or  any  action 
whatever  taien  by  the  state  court.  And  this  Mr.  Justice  Story 
called  appellate  jurisdiction  and  said  that  the  right  of  removal  can- 
not be  exercised  unless  it  be  by  appellate  jurisdiction.  Yet  the 
learned  commentator  in  the  3d  vol.  of  his  commentaries  on  the  con- 
stitution on  page  627  said: 

**In  reference  to  judicial  tribunals  an  appellate  jurisdiction 
therefore  necessarily  implies  that  the  subject  matter  has  been 
already  instituted  in  and  acted  upon  by  *some  other  court  ^^ 
whose  judgment  or  proceedings  are  to  be  revised.  This  appel- 
late jurisdiction  may  be  exercised  in  a  variety  of  forms  and  indeed 
in  any  form  which  the  legislature  may  choose  to  prescribe;  but 
still  the  substance  must  exist  before  the  form  can  be  applied  to  it. 
To  operate  at  all  then  under  the  constitution  of  the  United  States 
it  is  not  sufficient  that  there  has  been  a  decision  by  some  officer 
or  department  of  the  United  States;  it  must  be  by  one  clothed  with 
judicial  authority  and  acting  in  a  judicial  capacity.'* 

This  doctrine  in  relation  to  the  foundation  for  the  exercise  of 
appellate  jurisdiction  will  be  universally  recognized  as  correct,  and 
how  it  is  to  be  reconciled  with  the  proceeding  under  the  12th  section 
of  the  judiciary  act,  for  the  removal  of  a  cause  from  a  state  court 
after  its  jurisdiction  has  legally  and  constitutionally  attached,  but 
before  any  judicial  action  has  been  taken  in  the  case,  is  left  for 
others  to  say,  presuming  it  to  be  one  of  the  instances  in  which  ex- 
traordinary power  requires  extraordinary  reasons  to  sustain  it. 
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It  appears,  therefore,  according  to  the  doctrine  of  Mr.  Justice 
Story,  that  the  appellate  jurisdiction  of  the  subordinate  federal 
courts  over  the  state  courts,  has  been  already,  in  one  form,  actually 
provided  for.  If  the  federal  courts  can  exercise  a  revising  power 
over  the  state  courts,  in  cases  where  the  jurisdiction  of  the  .state 
tribunals  is  fully  admitted,  it  must  result  from  the  subordination 
of  the  state  courts  to  the  federal  tribunals,  and  because  the  govern- 
ment of  the  United  States,  and  that  of  the  several  states,  are  not 
equal  and  co-ordinate  governments,  but  because  the  government  of 
the  United  States,  is  national  in  its  form,  and  the  states  but 
subordinate  parts  of  one  consolidated  system. 

Appellate  jurisdiction  is  not  only  a  continuation  of  the  exercise 
of  the  same  judicial  power  which  has  been  executed  in  the  court 
of  original  jurisdiction,  but  it  necessarily  implies  that  the  original 
and  appellate  courts  are  capable  of  participating  in  the  exercise  of 
the  same  judicial  power.  After  the  exercise  of  the  appellate  power 
in  the  adjudication  of  a  cause,  important  judicial  acts  often  remain 
to  be  done  in  the  court  of  original  jurisdiction.  The  entry  of  the 
judgment  in  the  subordinate  court,  is  essential;  otherwise  the  judg- 
ment on  the  records  of  that  court  appearing  in  full  force,  would 
entitle  the  party  to  the  process  of  the  court  to  enforce  it;  and  in 
such  case,  if  process  be  issued  on  the  judgment  in  the  appellate 
gjj  court,  a  conflict  *would  arise  between  the  ministerial  officers 
of  the  two  courts,  each  protected  by  judicial  process.  But 
further,  the  subordinate  court  has  mere  to  do  than  to  simply  enter 
the  judgment  of  the  appellate  court;  it  must  conform  its  action  to 
it,  and  carry  it  into  full  effect.  It  is  frequently  necessary  in  the 
proper  exercise  of  the  revising  power,  that  the  appellate  courts 
simply  settle  some  general  principles  or  preliminary  questions  which 
govern  a  case,  and  remand  it  to  the  subordinate  court  with  a  pro- 
cedeyido,  thus  directing  and  controlling  the  action  of  the  court  of 
original  jurisdiction,  in  the  further  investigation  and  adjudication 
of  the  case.  In  the  case  before  us,  suppose  we  should  allow  this 
motion  and  the  supreme  court  of  the  United  States  should  reverse 
our  judgment,  the  mandate  of  that  court  to  us  would  require  us  to 
enter  upon  our  records,  a  judgment  not  our  own,  but  a  judgment 
pronounced  by  that  court,  contrary  to  our  own  judgment  in  the 
case,  and  which  we  would  be  commanded  to  carry  into  effect.  If 
we  .should  comply  with  the  mandate  by  entering  the  judgment  of 
reversal,  and  conlorming  our  action  to  it,  and  carry  it  into  full 
effect,  we  would  perform  either  a  ministerial  or  a  judicial  act.  It 
would  scarcely  be  pretended  by  any  to  be  the  former.  There  is 
certainly  no  authority  for  the  federal  court  to  require  the  perform- 
ance of  ministerial  or  executive  duties  by  this  court.  Ministerial 
or  executive  duties  under  a  department  of  the  general  government, 
are  performed  by  ministerial  or  executive  officers  appointed  and 
acting  under  the  authority  of  the  constitution  and  laws  of  the 
United  States.  As  it  could  not  be  a  ministerial,  it  must  be  a  judi- 
cial act,  which  we  would  be  directed  to  perform.  Every  judicial 
act  necessarily  requires  the  exercise  of  judicial  power.     In  the 
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performance  of  this  act,  would  we  exercise  the  judicial  power  of 
the  United  States  or  the  judicial  power  of  the  state  of  Ohio  ?  It 
could  not  be  the  judicial  power  of  the  state.  That  has  been  fully 
and  finally  exercised  in  the  case,  by  the  judgment  which  we  have 
already  rendered.  A  final  judgment  in  this  court  expends  or  ex- 
hausts its  judicial  power  as  to  that  case;  and  unless  brought  up 
again  upon  some  motion  or  proceeding  known  to  the  laws  of  the 
state  or  some  action  by  the  supreme  court  of  Ohio,  the  judicial 
power  of  the  state  must  there  finally  terminate.  *And  it  will  ^. 
not  be  pretended  that  there  is  anything  in  the  constitution  or 
laws  of  Ohio  requiring  of  us,  either  the  performance  of  any  such 
act,  or  even  the  one  now  asked  by  the  motion  before  us.  If  either 
could  be  legally  done  at  all,  it  would  have  to  be  done  in  the  exer- 
cise of  the  judicial  power  of  the  United  States.  But  how  are  we 
to  be  enabled  to  exercise  the  judicial  power  of  the  United  States, 
when  by  the  express  provisions  ol  the  constitution,  all  the  judicial 
power  of  the  United  States  is  vested  in  one  supreme  court,  and 
such  inferior  courts  as  congress  shall  ordain  and  establi.sh,  the 
judges  of  which,  shall  hold  their  offices  during  good  behavior,  and 
receive  a  fixed  compensation  from  the  general  government. 

It  is  claimed,  however,  that  the  government  of  the  United 
States  is  a  national  government,  of  which  the  states  are  mere  sub- 
ordinate departments,  so  that  the  judicial  povver  ot  the  several 
states,  and  that  of  the  United  States,  are  blended,  and  must  be  re- 
garded as  one  and  the  same,  and  consequently  that  the  courts  of 
each  may  be  enabled  to  exercise  authority  by  virtue  of  the  judicial 
power  of  tne  other.  This  involves  an  inquiry  into  the  true  theory 
and  nature  of  our  system  of  government  in  regard  to  a  matter  not 
depending  on  mere  speculation,  but  a  true  exposition  of  which  is 
to  be  found  by  reference  to  the  constitution  itself,  and  the  public 
records  and  history  of  its  formation.  A  national  government  is  the 
government  of  the  people  of  a  single  state  or  nation  united  as  a 
community  by  what  is  termed  the  social  compact,  and  possessing 
complete  and  perfect  supremacy  over  persons  and  things,  so  far 
as  they  can  be  made  the  lawful  objects  of  civil  government.  A  fed- 
eral government  is  distinguished  from  a  national  government,  by 
its  being  the  government  of  a  community  of  independent  and  sov- 
ereign states,  united  by  compact.  The  thirty-ninth  number  of  the 
Federalist,  furnishes  the  following  distinction  between  a  national 
and  federal  government: 

'  'The  idea  of  a  national  government  involves  in  it  not  only  an 
authority  over  the  individual  citizens,  but  an  indefinite  supremacy 
over  all  persons  and  things,  so  far  as  they  are  objects  of  lawful 
government.  Among  the  people  consolidated  into  one  nation,  this 
supremacy  is  completely  vested  in  the  national  legislature.  Among 
communities  united  for  particular  purposes,  it  is  vested  partly  in 
general,  and  ^partly  in  the  municipal  legislatures.  In  the  g^ 
former  case,  all  local  authorities  are  subordinate  to  the  supreme: 
and  may  be  controlled,  directed  or  abolished  by  it  at  pleasure.  In 
the  latter,  the  local  or  municipal  authorities  form  distinct  and  inde- 
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pendent  portions  of  the  supremacy,  no  more  subject  within  their 
respective  spheres  to  the  general  authority,  than  the  general 
authority  is  subject  to  them  within  its  own  sphere.  In  this  relation, 
then,  the  proposed  government  cannot  be  deemed  a  national  one, 
since  its  jurisdiction  extends  to  certain  enumerated  objects  only, 
and  leaves  to  the  several  states  a  residuary  and  inviolable  sover- 
eignty over  all  other  objects.'' 

Originally  each  state  of  the  American  Union  was,  in  the  lan- 
guage of  the  Declaration  of  Independence,  "free  and  independent,*' 
possessing  all  the  powers  and  supremacy  of  a  separate  and  distinct 
nation  ol  people.  The  constitution  of  the  United  States  originated 
from  the  confederation  of  the  states  under  the  Articles  of  Confed- 
eration of  1778,  the  first  and  second  ar.icles  of  which  were  as  fol- 
lows: 

Article  1.  The  style  of  this  confederacy  shall  be  **The  United 
States  of  America." 

Article  2.  Each  state  retains  its  sovereignty,  freedom  and  inde- 
pendence, and  every  power,  jurisdiction  and  right  which  is  not  by 
this  confederation  expressly  delegated  to  the  United  States  in  con- 
gress assembled. 

It  is  not  pretended  by  anv,  that  this  confederacy  possessed  the 
elements  ot  a  national  government,  but  it  is  admitted  to  have  been 
a  simple  compact  between  independent  states  for  mutual  defense, 
and  some  other  general  purposes.  It  is  claimed  by  some,  how- 
ever, that  by  the  constitution  of  the  United  States,  the  sovereignty 
of  the  people  of  each  state  was  surrendered  and  transferred  to  the 
people  of  all  the  states  in  the  aggregate,  and  that  thus,  the  people 
of  all  the  states  of  the  Union,  became  consolidated  intc  one  single 
community  or  nation.  The  history  of  the  formation  of  the  consti- 
tution exposes  the  utter  fallacy  of  such  an  idea.  The  convention 
which  framed  the  constitution  was  called,  not  by  the  act  or  author- 
ity of  the  people  of  the  several  states  in  mass,  but  by  a  resolution 
of  the  congress,  the  organ  of  the  several  states  under  the  confeder- 
acy. And  it  was  called,  not  for  the  purpose  of  establishing  a  na- 
tional government,  but  on  the  contrary,  in  the  language  of  the 
resolution  of  the  congress  of  the  confederacy  calling  the  conven- 
tion, "for  the  sole  and  express  purpose  of  revising  the  Articles  of 
Confederation,  and  reporting  to  congress  and  the  several  state  legis- 
latures, such  alterations  and  provisions  therein,  as  shall  render 
g«  the  federal  *constitution  adequate  to  the  exigencies  of  the 
government,  and  the  preservation  of  the  union.*' 

The  object  of  the  convention  is  here  most  explicitly  defined. 
It  as  not  to  establish  a  national  government  for  the  people  of  all 
the  states,  and  thereby  abolish  the  state  sovereignties  but  solely 
and  expressly  to  revise  the  articles  of  confederation  between  the 
several  states,  etc*.  With  this  distinctly  defined  object  in  view,  the 
delegates  to  that  convention  were  appointed,  not  by  the  authority  of 
the  people  of  the  states  in  the  aggregate,  but  by  the  legislatures  of 
the  several  states.  And  the  commissions  from  the  several  states 
to  their  delegates  in  this  convention  expressly  limited  the  authority 
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to  this  definite  object,  tor  which  the  convention  was  convened.  In 
the  convention  which  framed  the  constitution  the  delegates  voted 
by  states,  and  after  its  formation,  it  was  submitted  to  the  several 
states  and  ratified,  not  by  the  whole  people  of  the  United  States, 
but  by  each  state  acting  separately  and  for  itself  as  an  independent 
sovereignty. 

The  formation  and  ratification  of  the  constitution,  therefore, 
was  not  the  act  of  the  people  ol  the  states  collectively,  hut  the  act 
of  the  people  of  each  state  acting  separately  apd  independently 
for  themselves.  And  the  distinctly  defined  object  with  which  it 
was  done,  was,  not  the  establishment  of  the  consolidated  national 
government  for  the  people  of  the  whole  United  States,  as  one  com- 
munity or  nation,  but  the  simple  reversion  of  the  Articles  of  Con- 
federation and  the  establishment  of  a  government  based  on  the  fed- 
eral compact.  This  is  tully  sustained  by  the  views  of  Mr.  Madison, 
expressed  in  the  number  of  the  Federalist  last  above  quoted,  in 
which  he  said: 

"This  assent  and  ratification  is  to  be  given  by  the  people,  not 
as  individuals  composing  one  entire  nation,  but  as  composing  the 
distinct  and  independent  states  to  which  they  respectively  belong. 
It  is  to  be  the  assent  and  ratification  of  the  several  states,  derived 
from  the  supreme  authority  in  each  state,  the  authority  of  the  people 
themselves.  The  act,  therefore,  establishing  the  constitution  will 
not  be  a  national  but  a  federal  act." 

And  the  author  continues: 

*  'That  it  will  be  a  federal,  and  not  a  national  act,  as  these 
terms  are  understood  by  the  objectors,  the  act  of  the  people  as 
forming  so  many  independent  states,  not  *as  forming  one  ag-  ^, 
jiregate  nation,  is  obvious  from  this  single  consideration,  that 
it  is  to  result  neither  from  the  decision  of  a  majority  of  the  people 
of  the  Union,  nor  that  of- a  majority  of  the  states.  It  must  result 
from  the  unanimous  assent  of  the  several  states  that  are  parties  to 
it,  dift'ering  no  otherwise  from  their  ordinary  assent  than  in  its 
being  expressed,  not  by  the  legislative  authority,  but  by  that  of 
the  people  themselves.  Were  the  people  reerarded  in  this  trans- 
action as  forming  one  nation,  the  will  of  the  majority  of  the  whole 
people  of  the  United  States  would  bind  the  minority  in  the  same 
manner  as  the  majority  in  each  state  must  bind  the  minority,  and 
the  will  of  the  majority  must  be  determined  either  by  a  comparison 
of  the  individual  votes  ,  or  by  considering  the  will  of  the  majority 
of  the  states,  as  evidence  of  the  will  of  the  majority  of  the  people 
of  the  United  States.  Neither  of  these  rules  has  been  adopted. 
Each  state,  in  ratifying  the  constitution,  is  considered  as  a  sovereign 
body,  independent  of  all  others,  and  only  to  be  bound  by  its  own  vol- 
untary act.  In  this  relation,  then,  the  new  constitution  will,  if 
established^  be  a  federal  and  not  a  national  constitution." 

Those  who  insist  on  the  appellate  power  of  the  supreme  court 
of  the  United  States  in  question,  cannot  consistently  repudiate  the 
authority  of  the  Federalist. 


Digitized  by 


Google 


396  OHIO  DECISIONS. 


Vol.  IV.  [O.  S.]  Hamilton  District  Court. 


The  preamble  to  the  constitution  has  been  appealed  to,  in  sup- 
port of  the  doctrine,  that  the  constitution  of  the  United  States  was  j 
ordained  and  established  by,  and  for,  the  people  of  the  states  col-  j 
lectively,  as  a  distinct  community  or  nation.  This  argument  is  ' 
founded  upon  a  mere  literal  interpretation  of  the  preamble,  wholly 
disregarding  the  true  authority  by  which  the  constitution  was 
established,  the  source  from  which  its  powers  were  derived,  and 
the  true  nature  and  objects  of  the  powers  delegated.  The  preamble 
reads,  "We,  the  people  of  the  United  States,  in  order  to  form  a 
more  perfect  union,  etc.,  do  ordain  and  establish  this  constitution 
ol  the  United  States  of  America.*'  What  is  here  meant  by  the 
expression,  "We,  the  people  of  the  United  States?*'  It  expresses 
the  authority  by  which  the  thing  was  done.  It  means  the  people 
by  whose  authority  the  constitution  was  formed  and  ratified.  It 
was  the  act  of  forming  and  ratifying  the  constitution  which  ordained 
and  established  it.  It  was  formed  by  delegates  appointed  by  the 
representatives  of  the  people  of  the  several  states  in  their  respective 
state  legislatures;  and  it  was  ratified  by  the  several  states,  through 
a  convention  of  delegates  in  each  state,  elected  by  the  people  of  the 
state,  each  state,  in  doing  the  same,  acting  for  itself  and  by  the  author- 
Q-  ity  of  its  *people,  as  a  separate  and  independent  nation .  The 
constitution,  therefore,  was  ordained  and  established,  not  by 
the  whole  people  of  the  United  States  collectively,  or  in  mass,  as 
a  distinct  community,  but  by  the  several  states,  the  people  of 
each  acting  in  the  name  and  by  the  authority  of  their  state,  as 
a  distinct,  independent,  sovereign  people.  It  is,  therefore,  incon- 
testible,  that  the  words  of  the  preamble,  "We,  the  people  of  the 
United  States,"  mean  the  people  of  the  several  states  of  the  Union, 
not  collectively  and  in  mass,  but  as  the  people  of  distinct  indepen- 
dent states,  acting  by  their  respective  separate  state  authorities,  in 
forming  a  compact  with  each  other,  and  establishing  a  federal  gov- 
ernment, or  governments,  the  parties  to  which  were  distinct  com- 
munities, or  independent  states,  as  contradistinguished  from  the 
people  of  all  the  states  taken  collectively  or  in  mass.  At  the  time 
of  the  formation  of  the  constitution,  the  states  were  members  of 
the  confederacy  united  under  the  style  of  "The  United  States  of 
America,**  and  upon  the  express  condition  that  "each  state  retains 
its  sovereignty,  freedom  and  independence.**  And  the  considera- 
tion that,  under  the  confederation,  "We,  the  people  of  the  United 
States  of  America,"  indubitably  signified  the  people  of  the  several 
states  of  the  Union,  as  "free,  independent  and  sovereign  states, * ' 
coupled  with  the  fact  that  the  constitution  was  a  continuation  of 
the  .same  Union,  and  a  mere  revision  or  remodeling  of  the  confed- 
eration, is  absolutely  conclusive  that,  by  the  term,  "The  United 
States,**  is  meant  the  several  states  united  as  independent  and 
sovereign  communities;  and  by  the  words,  "We,  the  people  of  the 
United  States,**  is  meant  the  people  of  the  several  states  as  distinct 
and  sovereign  communities,  and  not  the  people  of  the  whole 
United  States  collectively  as  a  nation. 


Digitized  by 


Google 


AMERICAN  LAW  REGISTER.  397 

Stunt  V.  The  Steamboat  Ohio.  Vol.  IV.  [O.  S.] 

The  preamble  declares  that  the  ccnstitution  was  ordained  and 
established  *'for  the  United  States  of  America."  And  as  "The 
United  States' 'means  the  several  states  united  by  compact  under 
a  federal  government  of  limited  and  expressly  defined  powers,  it  fol- 
lows that  the  constitution  was  ordained  and  established  for  the 
people  of  the  several  states  as  distinct  communities  by  whom  it  was 
ordained  and  established. 

The  omission  to  enumerate  the  states  by  name  by  which  and 
for  which  the  constitution  was  *ordained  and  established  gg 
makes  nothing  against  this  interpretation.  It  appears  from 
the  proceedings  in  the  convention  which  formed  the  constitution 
that  the  first  draft  of  the  constitution  contained  an  enumeration  of 
the  states  by  name  after  the  word  "people;*'  but  after  the  adoption 
of  the  seventh  and  last  article,  providing  that  "the  ratification  of 
the  conventions  of  nine  states  should  be  sufficient  for  the  establish- 
ment of  this  constitution  between  the  states  so  ratifying  the  same," 
it  became  necessary  to  strike  out  the  enumeration  of  the  states  by 
name,  which  was  accordingly  done.  See  Madison's  Debates,  vol. 
1,  p.  1539. 

The  objects  for  which  the  constitution  was  ordained  and  es- 
tablished are  explicity  defined  in  the  preamble.  Had  the  object 
been  to  abolish  the  states  as  independent  and  sovereign  communi- 
ties, and  establish  a  national  government  for  the  American  people 
collectively,  as  constituting  one  consolidated  distinct  community, 
it  would  have  effected  a  change  far  greater  than  that  which  was 
effected  by  the  American  Revolution;  and  that  purpose  would 
have  been  manifested  by  provisions  leaving  no  ground  for  cavil  or 
doubt.  But  the  objects  of  the  constitution  declared  in  the  preamble, 
differ  very  little  from  the  purposes  of  the  confederation  as  declared 
in  the  third  number  of  the  Articles  of  Confederation.  The  objects 
announced  in  the  constitution  are,  to  torm  "a  more  perfect  union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  com- 
mon defense,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity."  These  purposes  are 
very  far  from  indicating  an  intention  to  establish  a  consolidated 
national  government.  The  first  purpose  named,  is  that  of  forming 
a  more  perfect  union,  thus  recognizing  the  existing  union  between 
the  several  states,  under  the  confederation,  and  simply  proposing 
to  render  it  more  perfect.  What  union  is  here  contemplated?  The 
question  admits  of  but  one  answer.  The  union  between  the  inde- 
pendent and  sovereign  states  already  existing.  The  federal  char- 
acter of  the  government  is  here  explicitly  declared  as  distinguished 
from  a  consolidated  national  government  of  the  American  people. 
And  when  we  consider  the  constitution  as  ordained  and  established 
by  the  people  of  the  several  states,  for  themselves,  as  distinct  and 
*sovereign  communities,  the  objects  announced  in  the  pre-  g- 
amble  are  plain  and  easy  of  comprehension.  They  were  to 
perfect  their  union  as  distinct  and  sovereign  communities:  to  estab- 
lish justice  among  them;  to  insure  their  domestic  tranquillity;  to 
provide  for  their  common  defense  and  general  welfare;  and  to  se- 
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cure  the  blessings  of  liberty  to  them  and  their  posterity  as  the 
people  of  several  distinct  communities.  And  the  T^rovisions  in  the 
body  of  the  constitution,  in  every  article,  when  correctly  construed, 
fully  confirm  the  views  here  expressed.  Calhoun's  Works  vol.  1, 
130  and  137. 

According  to  the  doctrine  of  the  Federalist,  however,  in  one 
part  of  the  work,  the  government  of  the  United  States  is  partly  fed- 
eral and  partly  national  in  its  operation,  and  in  the  source  from  which 
its  powers  are  derived.  This  position,  however,  will  not  bear  the 
test  of  examination.  The  constitution  is  admitted  to  be  federal, 
and  not  national  by  the  same  work,  as  has  been  already  shown. 
And  inasmuch  as  the  government  derives  all  its  powers  from  the 
constitution,  and  is  organized  on  the  basis  of  it,  and  indeed  con- 
stituted by  it,  how  the  government  can  be  national  in  any  part,  or 
in  any  sense,  is  not  easy  of  comprehension.  According  to  the 
theory  of  our  institutions,  sovereignty  vests  in  the  people,  and 
government  is  constituted  by  a  delegation  of  civil  power  in  trust  for 
the  purposes  prescribed.  If  the  general  government  is  to  any  ex- 
tent, or  in  any  sense,  a  national  government,  it  must  be  to  that 
extent,  or  in  that  sense,  the  government  of  the  whole  people  of 
the  several  states  collectively,  or  as  one  consolidated  community; 
and  this  could  not  have  been  brought  about,  without  the  people  of 
the  several  states  surrendering  their  sovereignty,  and  transferring 
it,  not  to  the  government,  but  to  the  whole  people  of  the  states  col- 
lectively. It  has  been  said  that  sovereignty  is  a  thing,  which  from 
its  nature  is  not  susceptible  of  division — that  the  sovereign  power 
may  delegate  authority  and  prescribe  limits  for  its  exercise;  but 
cannot  surrender  a  portion  of  its  sovereignty,  without  ceasing  to 
be  the  repository  of  the  sovereignty  of  a  state  or  nation.  Without 
stopping  to  inquire  into  the  correctness  of  this  position,  it  is  suffi- 
cient to  say,  that  there  is  no  provision  in  the  constitution  of  the 
United  States,  or  act  in  its  formation  and  adoption,  which  amounts 
gg  to  anything  *like  a  surrender  of  sovereignty  by  the  people  of 
the  several  states,  and  a  transfer  of  it  to  the  whole  people  of  the 
states  collectively,  as  a  distinct  community,  or  consolidated  nation 
of  people. 

The  particulars  in  which  the  Federalist  claims  the  government 
to  be  partly  national  and  partly  federal,  are  the  following:  Firsts 
in  regard  to  the  house  of  representatives  in  congress;  second,  in 
regard  to  the  executive  department;  and  lastly,  in  regard  to  the 
power  of  amendment.  As  to  the  first,  it  is  said,  in  number  thirty- 
nine  of  the  work,  that  "the  house  of  representatives  will  derive  its 
powers  from  the  people  of  America,  and  the  people  will  be  represen- 
ted in  the  same  proportion,  and  on  the  same  princicle,  as  they  are 
in  a  legislature  of  a  particular  state;  and  that  so  far  the  govern- 
ment is  national,  and  not  federal,  etc.  The  fallacy  of  this 
doctrine  is  most  glaring.  All  the  powers  of  the  govern- 
ment, including  those  of  the  house  of  representatives,  are 
derived  from  the  constitution ;  and  the  powers  of  the  constitution 
are  delegated,  not  by  the  American  people  in  the  aggregate,  as  a 
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distinct  community  or  nation,  but  by  the  people  of  the  several 
states,  as  separate,  independent  and  sovereign  states.  And  consis- 
tently with  the  constitution,  it  is  not  competent  to  elect  the  mem- 
bers of  the  house  of  representatives  by  the  American  people,  col- 
lectively, as  a  distinct  community;  on  the  contrary,  by  the  express 
provisions  of  the  constitution,  they  are  required  to  be  elected  by 
the  people  of  the  several  states,  not  as  compasing  mere  districts  of 
one  great  commuity  but  as  distinct  and  independent  states.  The 
first  bill  which  passed  congress  apportioning  the  members  of  the 
house  of  representatives  among  the  several  states  was  vetoed  by 
President  Washington  expressly  on  the  ground  that  it  assumed  as 
its  basis  that  the  people  of  the  several  states  composed  mere  elec- 
tion districts  of  one  great  community  instead  of  being  as  in  truth 
they  are  under  the  constitution  '  distinct  and  independent  parties  to 
the  compact  upon  which  the  government  is  founded.  By  the  terms 
of  the  constitution,  the  representatives  are  apportioned  among  the 
several  states  in  a  mode  expressly  prescribed,  and  they  are  required 
to  be  elected  by  the  people  of  the  several  states,  as  independent  com- 
munities. They  may  be  elected  by  the  people  of  any  state,  either 
by  general  *ticket  or  by  districts;  so  that  the  members  of  the  q^ 
house  of  representatives,  be  the  mode  of  election  what  it  may, 
are  elected  as  the  delegates  of  the  several  states  in  their  distinct, 
independent  and  sovereign  character  as  members  of  the  Union. 
Neither  is  it  true,  that  the  people  of  each  state  are  represented  in 
the  house  of  representatives  on  the  same  principle,  and  in  the  same 
proportion  as  they  are  in  the  legislature  of  each  state.  On  the 
contrary,  it  is  an  incontestible  fact  that  they  are  represented  in 
their  respective  stdte  legislatures  as  mere  individuals,  and  by  elec- 
tion districts  entirely  under  the  control  of  each  state,  and  by  a 
ratio  or  proportion  fixed  by  each  state  for  itself,  and  different  in 
different  states. 

As  to  the  executive  department,  the  argument  is  equally 
groundless.  The  President  of  the  United  States  is  elected  not  by 
the  whole  people  of  the  United  States  in  the  aggregate  as  a  distinct 
community  or  people,  but  by  electors  appointed  by  each  state  sepa- 
rately and  for  itself,  **in  such  manner  as  the  legislature  thereof  may 
direct;"  and  the  electors  are  expressly  required  to  meet  and  vote  in 
their  respectfve  states.  And  in  the  case  of  a  failure  of  an  election 
by  the  electoral  college,  when  the  election  devolves  on  the  house  of 
representatives,  the  votes  are  requred  to  be  taken  by  states,  the 
representation  from  each  state  having  one  vote,  etc. 

And  as  the  mode  prescribed  for  the  exercise  of  the  amending 
power,  it  is  plainly  and  expressl)'  derived  from,  and  exercised  under 
the  authority  of  the  people  of  the  several  states,  acting  in  their 
original,  distinct,  and  sovereign  character,  and  not  under  the 
authority  of  the  whole  people  of  the  states  regarded  in  the  aggregate, 
as  a  distinct  nation.  And  the  modification  of  the  original  creating 
power  requiring  the  consent  of  each  state  to  make  it  a  party  to  the 
constitution,  which  provides  for  the  amendment  of  the  constitution 
by  three-fourths  of  the  states,  voting  as  states,  without  regard  to 
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population,  certainly  gives  no  national  character  to  the  govern- 
ment, neither  is  it  inconsistent  with  the  federal  character  of  the 
Union,  inasmuch  as  it  is  provided  for  by  express  agreement  in  the 
compact. 

On  the  whole,  it  may  be  said,  without  the  slightest  ground  for 
contradiction,  that  in  the  formation  of  the  government  of  the 
.  jjjj  *United  States,  the  whole  people  of  the  states  collectively  as 
a  distinct  community  or  nation,  were  wholly  unknown  and  in 
no  respect  whatever  the  source  of  power;  and  also,  that  on  no 
operation  whatever  of  the  general  government,  is  the  action  of  the 
people  of  the  states  in  the  aggregate  as  a  nation,  known  or  recog- 
nized in  any  manner  or  form  whatever.  Indeed,  the  people  of  the 
several  states  of  the  American  union  never  have,  at  any  stage  of 
their  existence,  been  consolidated  into  a  single  community,  so  as 
to  constitute  one  distinct  people  or  nadon ;  and  as  such  of  course 
never  could  have  exercised  any  agency  or  participation,  either  in 
the  formation  or  in  the  administration  of  this  system  of  govern- 
ment. 

From  what  has  been  said,  it  must  be  apparent,  that  the  gov- 
ernment of  the  United  States  was  ordained  and  established  by  the 
people  of  the  several  states  as  distinct,  independent,  and  sov- 
ereign communities:  and  that  while  the  governments  of  the  sev- 
eral states  derive  their  respective  powers  from  the  people  as 
individuals  united  under  the  social  compact  in  their  respective 
states,  the  government  of  the  United  States  derives  its  powers  from 
the  states  as  organized  communities,  united  by  federal  compact. 
Each  state  government  is  a  government  of  a  community  of 
people,  while  that  of  the  United  States,  is  a  government  of  a  com- 
munity of  states.  A  state  government  and  the  United  States  gov- 
ernment are  operative  in  each  state;  and  each  has  its  distinct, 
independent  sphere  of  action.  The  main  objects  of  the  authority 
of  the  general  government,  are  the  relations  of  the  states  with  each 
othf:r,  and  with  foreign  nations,  and  the  common  defense  and  wel- 
fare of  federal  union;  leaving  the  internal  affairs  and  domestic 
interests  of  the  people  of  each  state  to  the  authority  of  the  state 
government.  The  delegated  powers  appertaining  to  government 
are  divided  between  these  two  governments,  and  each  is  divested 
of  what  the  other  possesses;  each  acting  for  itself,  anH  by  its  own 
separate  authority,  the  powers  of  each  being  entirely  distinct  and 
independent  of  the  other,  it  follows  of  necessity,  that  the  two 
go^-ernments  are  equal  and  co-ordinate  governments  in  each  state 
of  the  union;  each  paramount  and  supreme  within  the  sphere  of 
Ijj.  its  powers.  The  confederation  *which  preceded  the  constitu- 
tion of  the  United  States,  was  subordinate  to  the  state 
governments,  upon  which,  to  a  great  extent,  it  was  dependent. 
To  remedy  the  deficiencies  of  the  confederation,  the  powers 
delegated  by  the  constitution  were  made  independent  of  the  states. 
So  that  the  government  of  the  union  and  that  of  the  several  states, 
having  each  distinct  and  independent  powers,  and  each  distinct  and 
independent  spheres  of  action,  become  equal  and  co-ordinate  gov- 
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ernments.  It  follows  as  a  necessary  consequence,  that  each  of 
the  two  governments  being  independent  of  the  other,  each  must  be 
supreme  within  the  sphere  of  its  operations,  and  neither  can  be  sub- 
ordinate to  the  other.  So  that,  the  judicial,  as  well  as  the  legisla- 
tive and  executive  powers  of  each,  must  of  necessity  be,  not 
only  entirely  distinct  and  separate,  but  also  independent  of  each 
other. 

This  view  of  tl^e  subject,  so  far  as  the  separate,  independent 
and  co-ordinate  judicial  power  of  the  two  governments  is  involved, 
is  fully  sustained  by  judicial  decisions  in  both  the  state  and  in  the 
federal  courts.  In  the  case  of  Martin  v.  Hunter,  1  Wheat.,  304  the 
supreme  court  of  the  United  States  declare  the  doctrine  that  con- 
gress cannot  vest  any  portion  of  the  judicial  power  of  the  United 
Sates  in  any  courts  except  those  which  are  ordained  and  established 
under  the  constitution  of  the  United  States.  It  is  universally  ad- 
mitted, that  while  congress  can  impose  no  jurisdiction  on  the  state 
courts  it  is  equally  incompetent  for  a  state  legislature  to  impose 
jurisdiction  on  the  federal  courts.  It  is  contended  further,  that  the 
supreme  court  of  the  United  States  is  the  tribunal  of  last  resort, 
clothed  with  authority  to  decide  all  questions  touching  the  extent 
of  its  own  powers,  and  also,  all  controversies  involving  a  conflict  be- 
tween the  authorities  of  the  federal  and  the  several  state  govern- 
ments, and  that  the  appellate  jurisdiction  of  the  supreme  court  of  the 
United  States  over  the  state  courts,  is  necessarily  incidental  to,  and 
results  from  this  power.  That  tne  supreme  court  of  the  United  States 
is  the  court  of  last  resort  to  determine  all  cases  which  may  be  institu- 
ted under  the  jurisdiction  of  the  federal  courts,  is  not  controverted; 
but  that  this  *tribunal  has  not  only  absolute  authority  to  de-  .^^ 
termine  the  extent  of  its  own  powers,  but  also  constituted  an 
umpire  to  determine  all  questions  of  conflict  arising  between  the 
several  states  and  the  federal  government,  is  denied,  and  will  be 
contested  so  long  as  the  people  of  this  country  are  capable  of 
preserving  their  government  in  its  original  character.  This 
arbitrary  power  once  conceded  would  enable  the  supreme  court  of 
the  United  States  to  nullify  state  laws,  and  even  provisions  in  the 
state  constitutions,  whenever,  in  the  opinion  of  that  tribunal,  there 
existed  any  inconsistency  between  them  and  an3^  express  or  con- 
structive authority,  under  the  operation  of  the  constitution, 
laws,  or  treaties  of  the  United  States.  It  would  annihilate  the 
balance  of  power  between  equal  and  co-ordinate  governments,  and 
destroy  that  check  upon  the  exercise  of  discretionary  power, 
designed  as  the  great  safeguard  against  usurpation. 

It  is  not  claimed,  I  believe,  that  this  high  power  is  derived 
from  any  specific  provision  of  the  constitution;  but  it  is  claimed  to 
be  a  right  incident  to  the  supremacy  of  all  government,  to  decide 
as  to  the  extent  of  its  own  powers,  and  to  use  all  the  necessary 
means  to  enforce  its  own  authority.  However  this  may  be  appli- 
cable as  an  incident  to  a  single  government,  vested  with  all  the 
powers  appertaining  to  government,  it  is  clearly  inapplicable  to  a 
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system  where  the  powers  are  divided  between  two  distinct  and 
co-ordinate  governments,  as  is  the  case  here.  The  very  fact  that 
these  two  distinct  governments  in  one  system,  are  co-ordinate, 
necessarily  implies  that  they  are  equal,  and  excludes  the  idea  of 
superior  and  subordinate.  If  either  has  the  exclusive  right  to  judge 
of  the  extent  of  its  own  powers,  and  also  of  that  of  its  co-ordinate, 
and  enfore  its  decision  against  the  authority  of  the  other  by  physi* 
cal  power,  not  only  would  equality  between  them  be  destroyed, 
but  one  would  be  raised  from  an  equal  to  a  superior,  and  the  other 
be  reduced  from  an  equal  to  a  subordinate.  And  the  subordinate, 
thus  stripped  of  the  incident  appertaining  to  all  government,  to 
judge  of  the  extent  of  its  own  powers  with  a  view  to  their  protec- 
tion, would  necessarily  sink  to  the  condition  of  a  dependent. 
Where  there  is  a  division  of  power  between  co-ordinate  departments 
.^^  of  the  same  government,  *each  designed  as  a  check  upon  the 
other,  each  must  be  allowed  to  judge  of  the  extent  of  its 
powers,  and  to  maintain  its  decision  against  the  other.  Without ' 
this,  there  can  be  no  division  of  power.  To  vest  power  in  two  depart- 
ments, and  give  one  of  them  the  exclusive  right  to  judge  of  the 
extent  not  only  of  its  own  powers,  and  how  much  was  allotted  to  the 
other,  would  be  no  division  of  power  at  all.  The  one  would,  in 
effect,  hold  under  the  other.  But  where  two  governments  are 
distinct,  independent  and  co-ordinate,  each  must  possess  all  the 
necessary  incidental  powers  apper^ining  to  government,  within 
the  sphere  of  its  powers,  and  consequently  both  must  possess  the 
right  to  judge  of  the  extent  of  their  respective  powers,  with  refer- 
ence to  each  other.  And  no  reason  can  be  assigned  why  one  should 
be  allowed  the  exclusive  right  to  judge  as  to  the  extent  of  its 
own  powers,  and  enforce  its  decision,  more  than  the  other.  It  is, 
therefore,  one  of  the  necessary  incidents  to  the  nature  of  distinct, 
independent  and  co-ordinate  governments  under  the  same  system, 
that  each  operate  as  a  mutual  check  upon  the  other,  And  in 
case  of  conflict  of  authority,  resort  is  not  to  be  had  to  force;  for 
neither  has  the  right  to  force  its  own  decision  upon  the  other.  But 
the  appeal  is  to  the  people,  the  sovereign  and  original  source  of 
power,  which  acts  through  the  ballot-box  upon  the  legislation  of 
the  country,  both  state  and  federal,  and  when  found  necessary, 
can  alter  the  constitution  by  amendment. 

But  it  is  insisted,  that  as  the  constitution,  laws,  and  treaties 
of  the  United  States  are  declared  to  be  the  supreme  laws  of  the 
land,  as  the  general  government  is  supreme  within  its  own  sphere, 
this  supremacy  necessarily  requires  all  questions  of  conflict  be- 
tween its  powers,  and  those  of  any  of  the  states  to  be  determined 
by  the  authority  of  the  federal  government.  But  as  the  constitu- 
tion and  laws  of  the  several  states  are  equally  supreme  to  the  extent 
of  their  operation,  and  each  state  government  equal  and  co-ordi- 
nate with  that  of  the  United  States,  the  inference  mentioned  is 
wholly  unwarranted.  That  there  is  no  repugnancy  or  incompati- 
bility in  the  supremacy  of  each  of  these  co-ordinate  powers,  and 
that  the  supremacy  of  the   general   government  does  not  destroy 
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the  independence  of  the  state  sovereignties  was  explained  by  Mr. 
Hamilton,  in  the  convention  of  *New  York,  on  the  occasion     j^^ 
of  the  ratification  of  the  constitution  of  the  United  States,  in 
the  following  language,  lucid,  forcible,  and  conclusive: 

**With  regard  to  the  jurisdiction  of  the  government,  so  I  shall 
certainly  admit  that  the  constitution  ought  to  be  so  formed,  as  not 
to  prevent  the  states  from  providing  for  their  own  existence;  and  I 
maintain  that  it  is  so  formed,  and  that  their  power  of  providing 
for  themselves  is  sufficiently  established.  This  is  conceded  by  one 
gentleman,  and  in  the  next  breath,  the  concession  is  retracted.  He 
says  congress  have  but  one  exclusive  right  in  taxation,  that  of 
duties  on  imports;  certainly,  then,  their  other  powers  are  con- 
current. But  to  take  off  the  force  of  this  obvious  conclusion,  he 
immediately  says  that  the  laws  of  the  United  States  are  supreme 
and  that  where  there  is  one  supreme,  there  cannot  be  concurrent 
authority ;  and  further,  that  where  the  laws  of  the .  Union  are 
supreme,  these  of  the  states  mu.st  be  subordinate,  because  there 
cannot  be  two  supremes.  This  is  curious  sophistry.  That  two 
supreme  powers  cannot  act  together  is  false.  They  are  inconsistent 
only  when  they  are  aimed  at  each  other,  or  at  one  indivisible  ob- 
ject. The  laws  of  the  United  States  are  supreme,  as  to  all  their 
proper  constitutional  objects;  the  laws  of  the  states  are  supreme 
in  the  same  way.  These  supreme  laws  may  act  on  different  objects 
without  clashing;  or  they  may  operate  on  different  parts  of  the 
same  common  object  with  perfect  harmony- .  Suppose  both  gov- 
ernments should  lay  a  tax  of  a  penny  on  a  certain  article,  has  not 
each  an  independent  and  uncontrollable  power  to  collect  its  own 
tax?  The  meaning  of  the  maxim,  there  cannot  be  two  supremes, 
is  simply  this;  Two  powers  cannot  be  supreme  over  each  other.*' 
See  Elliott's  Debates,  vol.  1,  p.  315. 

Again,  Mr.  Hamilton  on  this  subject,  in  the  33d  number  of 
the  Federalist,  used  the  following  language: 

*'But  it  is  said,  that  the  laws  of  the  Union  are  to  be  the  su- 
preme laws  of  the  land.  What  reference  can  be  drawn  from  this, 
or  what  would  they  amount  to  if  they  were  not  supreme?  It  is 
evident  they  would  amount  to  nothing.  A  law  by  the  verj'  mean- 
ing of  the  term  includes  supremacy.  It  is  a  rule,  which  those  to 
whom  it  is  prescribed,  are  bound  to  observe.  This  results  from 
every  political  association.  If  individuals  enter  into  a  state  of 
society,  the  laws  of  that  society  must  be  the  supreme  regulator  of 
their  conduct.  If  a  number  of  political  societies  enter  into  a  larger 
political  society,  the  laws  which  the  latter  may  enact,  pursuant  to 
the  powers  entrusted  to  it  by  its  constit,ution,  must  necessarily  be 
supreme  over  those  societies,  and  the  individuals  of  whom  they 
are  composed.  It  would  otherwise  be  a  mere  treaty,  dependent 
on  the  good  faith  of  the  parties,  and  not  a  government,  which  is 
only  another  word  for  political  power  and  supremacy.  But  it  will 
not  follow  from  this  doctrine,  that  acts  of  the  larger  society,  which 
are  not  pursuant  to  its  constitutional  powers,  but  which  are  in 
evasions  of  the  residuary  authorities  of  the  smaller  societies,  will 
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become  the  supreme  law  of  the  land.  These  will  be  mere  acts  of 
usurpation,  and  will  deserve  to  be  treated  as  such.  Hence  we 
105    P^^c^^ve,   that  the  *clause  which  declares  the  supremacy  of 

the  laws  of  the  Union,  like  the  one  we  have  just  before  con- 
sidered, only  declares  a  truth  which  flows  immediately  and  neces- 
sarily from  the  institution  of  the  federal  government.** 

The  doctrine  that  the  supreme  court  of  the  United  States  is 
the  tribunal  constituted  to  determine  all  questions  touching  the 
extent  of  the  powers  of  the  state  and  the  federal  governments,  and 
with  authority  to  restrain  the  action  of  the  sovereign  power  of  the 
states  by  annulling  state  laws,  and  reversing  the  judgments  of  the 
state  courts,  imports  an  extraordinary  exercise  of  power,  for  which 
there  should  exist  a  clear  and  express  warrant  in  the  constitution. 
The  question  of  the  existence  of  this  power  has  been  very  frequently 
brought  before  the  supreme  court  of  the  United  States,  and  in- 
stead of  meeting  the  question  and  showing  an  unquestionable  au- 
thority for  it  in  the  constitution,  that  tribunal  has  attempted  to 
maintain  it  upon  various  grounds,  and  among  the  rest,  by  a  resort 
to  an  argument  founded  on  the  supposed  danger  of  the  abuse  of 
power  by  the  states,  der6gatory  to  the  sovereign  character  of  the 
states.  Mr.  Justice  Story,  in  the  case  of  Martin  v.  Hunter,  supra, 
to  maintain  this  alleged  power,  said,  **The  constitution  has  pre- 
sumed (whether  rightly  or  wrongly,  we  do  not  inquire,)  that  state 
attachments,  state  prejudices,  state  jealousies  and  state  interests, 
might  sometimes  obstruct  or  control,  or  be  supposed  to  obstruct 
or  control,  the  regular  administration  of  justice.*'  Although  our 
government  was  designed  to  be  a  government  of  checks  and  balan- 
ces, to  restrain  the  abuse  of  power  in  all  its  departments,  this  argu- 
ment of  the  learned  iucjge  is  not  strictly  in  character  with  the  sub- 
ject of  which  he  speaks.  Iti  the  case  of  Cohens  v.  Virginia, 
McCulloch  V.  Maryland,  supra,  and  several  other  cases,  language 
similiar  in  effect  has  been  used  by  the  supreme  court  of  the  United 
States,  imputing  interested  motives,  prejudice,  and  passion  to  the 
state  courts,  as  the  reason  for  its  own  jurisdiction.  And  in  the 
case  of  Gordon  v.  Longest,  16  Peters  98,  that  court  adjudged 
that  one  great  object  of  the  establishment  of  the  federal  courts, 
and  regulating  their  jurisdiction  was  to  have  a  tribunal  in  each 
state,  presumed  to  be  free  from  local  influence!  Now,  it  is  at  least, 
novel  that  a  judicial  tribunal  should  claim  jurisdiction  for  itself,  upon 
.-jg     the  ground  *that  other  courts  equally  disinterested,  would  be 

subject  to  improper  motives  and  influences.  Where  there  has 
be  en  judicial  action  by  a  court  of  competent  jurisdiction,  all  pre- 
sumptions are  in  favor  of  the  correctness  of  the  adjudication, 
while  it  remains  in  force,  and  the  imputation  of  improper  motives 
or  influences  are  not  to  be  allowed.  It  is  essential  to  the  suprem- 
acy of  all  civil  government,  that  the  passions  and  motives  of  men 
should  not  be  imputed  to  the  exercise  of  sovereignty.  Although 
it  is  undoubtedly  true  that  the  feelings  of  men  do  enter  more  or 
less  into  most  of  the  acts  of  sovereign  power,  yet  it  cannot  be  al- 
lowed for  one  set  of  men  clothed  with  power,  to  allege  the  danger 
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of  the  abuse  of  power  by  others  in  the  exercise  of  authority,  as 
a  foundation  upon  which  to  build  up  power  for  themselves.  In 
reference  to  the  language  of  the  supreme  court  of  the  United 
States,  in  the  case  of  \IcCulloch  v.  Maryland,  supra,  the  court  of 
appeals  of  Kentucky  placed  this  subject  in  a  view  so  forcible  and 
strong,  that  I  deem  it  proper  to  make  the  following  extract  from 
the  opinion,  in  the  case  of  The  Commonwealth  v.  Morrison  et  al., 
2  Kentucky  Rep.  537. 

"The  power  to  do  good  is,  throughout  all  agency,  except  that 
of  absolute  perfection,  the  power  to  do  evil.  If  the  power  of  action 
were  denied  to  all  who  could  not  pervert  it.  Deity  alone  could  act. 
But  the  doctrine  upon  which  the  agency  of  the  world  hangs,  is  the 
very  reverse;  it  is  that  power  possessed  may  be  used  subject  to  the 
responsibility  of  the  agent  for  its  abuse.  And  it  is  upon  this  prin- 
ciple alone  that  we  can  have  any  just  notions  of  morals,  and  of 
rewards  and  punishments.  But  sovereignty  has  a  fictitious  per- 
fection and  purity,  which  must  be  taken  as  real,  and  which  cannot 
be  controverted.  Of  course  the  abuse  of  power  cannot  be  imputed 
to  a  sovereign,  in  restraint  of  its  legitimate  energies.  The  maxim 
that  the  King  can  do  no  wrong,  is  not  an  idle  device  of  royalty 
formed  to  amuse  or  beguile  the  multitude:  nor  is  the  correspondent 
maxim,  that  the  voice  of  the  people  is  the  voice  of  God.  the  oflF- 
spring  of  the  demagogue's  brain.  They  are  both  just  references 
drawn  from  the  most  profound  views  of  civil  policy,  and  illustrate 
the  position  advanced  in  relation  to  the  purity  and  perfection  of 
sovereignty.  It  is  not  that  the  king  in  a  monarchy,  or  the  people 
in  a  democracy,  can  do  no  wrong — for  we  know  they  are  men,  and 
of  course  partake  of  the  frailties  inseparable  from  human  nature; 
as  men  they  err  frequently  and  egregiously.  But  it  is  the  sover- 
eignty with  which  they  are  invested,  and  in  which  they  are 
merged,  that  is  incapable  of  error.  This  incapacity  in  the  sover- 
eign to  err,  is  matter  of  necessity.  There  is  no  tribunal  before 
which  the  sovereign  can  be  arraigned,  his  conduct  examined,  his 
errors  and  delinquencies  detected,  those  errors  corrected,  and  he 
punished.  Sovereignty,  therefore,  whether  displayed  in  the  mon- 
arch or  the  multitude,  possesses  necessarily  *this  putative  .-_ 
perfection;  and  is  of  course  necessarily  irresponsible.  Upon 
this  purity  and  unerring  character  of  sovereignty,  depends  all  the 
jurisdictions  which  are  exercised  in  the  governments  throughout 
the  world.    Government  could  not  exist  upon  any  other  hypothesis. '  * 

It  seems  to  have  been  deemed  necessary  even  to  humble  and 
degrade  the  sovereignty  of  the  several  states,  in  order  to  maintain 
the  high  assumptions  of  power  claimed  for  the  federal  government. 

W'here  is  the  provision  of  the  constitution  to  be  found,  which 
ordains  the  supreme  court  of  the  United  States  as  the  only  tribunal, 
or  the  tribunal  of  last  resort,  to  determine  all  questions  or  contro- 
versies touching  the  boundary  of  the  jurisdiction  ot  the  two  govern- 
ments, state  and  federal?  The  people  were  sparing  and  cautious 
in  the  powers  they  conferred  on  the  general  government,  and  parti- 
cular to  have  them  expressly  and  clearly  defined.      It  is  fair  to 
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presume  that  so  important  a  matter  as  this  would  not  have  been  left  to 
mere  implication  or  construction,  had  it  been  I  he  intention  to  confer  it. 
It  is  true,  the  Federalist  comes  in  as  authority  to  sustain  this 
assumption.  In  the  39th  number  of  this  work,  Mr.  Madison  used 
this  language:  **It  is  true,  that  in  controversies  relating  to  the 
boundary  between  the  two  jurisdictions,  the  tribunal  which  is  ulti- 
mately to  decide,  is  to  be  established  under  the  general  govern- 
ment.*' But  if  nothing  else,  the  loose  opinion  here  expressed,  ot 
itself,  is  most  clearly  sufficient  to  show  that  this  work  is  not  to  be 
relied  on  in  a  legal  investigation;  because  Mr.  Madison,  after  ten 
years'  observation  of  the  practical  operations  of  the  government, 
under  the  federal  constitution,  upon  the  most  grave  and  deliberate 
consideration,  expressed  a  directly  opposite  opinion,  in  his  celebrated 
report  and  resolutions,  adopted  in  the  legislature  of  Virginia,  in 
January,  1800,  the  following  extract  from  which  will  be  found  con- 
clusive and  unanswerable  on  this  subject : 

*  **On  this  objection  it  might  be  observed,  first,  there  may  be 
many  instances  of  usurped  power,  which  the  forms  of  the  constitu- 
tion would  never  draw  within  the  control  of  the  judicial  department; 
secondly,  that  if  the  decision  of  the  judiciary  be  raised  above  the 
authority  of  the  sovereign  parties  to  the  constitution,  the  decisions 
of  the  other  departments,  not  carried  by  the  forms  of  the  constitu- 
tion before  the  judiciary,  must  be  equally  authoritative  and  final 
with  the  decisions  of  that  department;  but  the  proper  answer  to  the 
108  objection  is,  that  the  resolution  of  the  general  *assembly  re- 
lates to  those  great  and  extraordinary  cases  in  which  all  the 
forms  of  the  constitution  may  prove  ineffectual  against  infractions 
dangerous  to  the  essential  rights  of  the  parties  to  it.  The  resolution 
supposes  that  dangerous  powers,  not  delegated,  may  not  only  be 
usurped  and  executed  by  the  other  departments,  but  that  the  judicial 
departments  also  may  exercise  or  sanction  dangerous  powers  beyond 
the  grant  of  the  constitution;  and  consequently,  that  the  ultimate 
right  of  the  parties  to  the  constitution,  to  judge  whether  the  com- 
pact has  been  dangerously  violated,  must  extend  to  violations  by 
one  delegated  authority  as  well  as  by  another,  by  the  judiciary  as 
well  as  by  the  executive  or  legislative." 

"However  true,  therefore,  it  may  be.  that  the  judicial  depart- 
ment is,  in  all  questions  submitted  to  it  by  the  form  of  the  consti- 
tution, to  decide  in  the  last  resort,  this  resort  must  necessarily  be 
deemed  the  last  in  relation  to  the  authorities  of  the  other  departments 
of  the  government;  and  not  in  relation  to  the  rights  of  the  parties  to 
the  constitutional  compact,  from  which  the  judicial  as  well  as  the 
other  department  hold  the  delegated  trusts.  On  any  other  hypothesis, 
the  delegation  of  judicial  power  would  annul  the  authority  delegating 
it;  and  the  concurrence  of  this  department  with  the  others  in  unsurped 
powers  might  subvert  forever,  and  beyond  the  possible  reach  of  any 
rightful  remedy,  the  very  constitution  which  all  were  instituted  to 
preserve." 

If  the  supreme  court  of  the  United  States  is  constituted  the 
tribunal  of  last  resort,  to  determine  all  controversies  touching  the 
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extent  of  the  powers  of  the  two  governments,  it  must  be  either  by 
an  express  grant  in  the  constitution,  or  by  its  being  incidental  to 
some  express  power.  As  there  is  no  express  grant  of  this  kind 
in  the  constitution,  I  inquire  to  what  express  power  in  the  consti- 
tution is  this  incidental,  or  in  other  words,  in  what  express  grant 
is  it  implied  as  a  necessary  means  of  executing  the  express  power? 
For  there  can  be  no  contingent  without  a  principal.  It  will  not 
be  pretended  that  it  is  incidental  to  any  of  the  legislative  or  any 
of  the  executive  powers  delegated  in  the  first  and  second  articles 
of  the  constitution.  Can  it  be  derived  from  any  of  the  powers  of 
the  judiciary,  in  the  third  article?  And  if  so,  which  one?  It  has 
been  already  shown,  that  the  appellate  power  of  the  supreme  court 
conferred  in  this  article,  manifestly  extends  no  further  than  appeals 
from  the  subordinate  federal  courts.  And  as  to  the  provision 
which  defines  the  subjects  of  the  jurisdiction  of  the  federal  judi- 
ciary it  has  been  already  shown  that  the  jurisdiction  of  the  federal 
courts  is  not  made  exclusive;  and  it  is  an  undeniable  fact  that  since 
the  origin  of  the  government,  the  concurrent  jurisdiction  *of  .^g 
the  state  courts  over  many  of  these  subjects  has  been  exercised 
and  universally  conceded.  By  no  rational  implication,  therefore, 
can  it  be  deduced  from  this  provision.  Where,  then,  is  this  power 
to  be  found  in  the  constitution?  It  cannot  be  derived  from  any  ot 
the  miscellaneous  provisions  of  article  fourth,  or  the  amendatory 
provision  of  article  fifth.  The  second  clause  of  the  sixth  article 
declares  that  the  constitution  of  the  United  States,  and  the  laws 
made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the  land, 
and  that  the  judges  in  every  state  shall  be  bound  thereby;  and 
the  next  succeeding  clause  requires  of  the  officers  of  the  state 
governments,  an  oath  to  support  the  constitution,  etc.  There  is 
clearly  nothing  here,  conferring  upon  the  supreme  court  of  the 
United  States  the  important  power  in  question.  This  mere  declara- 
tion of  the  character  and  operative  effect  of  the  constitution,  laws, 
etc.,  of  the  United  States,  is  no  grant  power.  And  it  is  admitted, 
that  the  constitution  and  laws  of  each  state  are  equally  the  supreme 
law  of  the  land  within  the  sphere  of  their  operation.  Suppose 
an  act  passed  congress,  not  in  pursuance  of  the  constitution  of  the 
United  States.  It  is  not  required  to  be  regarded  by  the  state  judges 
as  the  supreme  law  of  the  land.  Indeed,  their  oath  to  support 
the  constitution  of  the  United  States  would  require  them  to  disre- 
gard it.  But  where  is  the  provision  of  the  constitution  which 
makes  the  supreme  court  of  the  United  States  the  exclusive  arbiter, 
or  tribunal  of  last  resort  to  determine  whether  the  laws  be  made 
pursuant  to  the  constitution  or  not?  If  this  power  be  necessary, 
and  yet  not  delegated  the  constitution  should  be  amended.  A 
power  of  such  grave  import  should  not  be  exercised  without  a 
clear  warrant  for  it  in  the  constitution.  It  will  not  do  to  conclude 
that  a  power  has  been  delegated  by  the  constitution  simply  because 
we  may  conceive  it  to  be  highly  necessary  and  proper  when  we  are 
unable  to  find  authority  for  it  in  the  constitution. 
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But,  it  not  only  appears  that  the  constitution  contains  no 
provision  giving  to  the  supreme  court  of  the  United  States,  any 
such  power,  but  it  appears  from  the  public  records,  that  the  con- 
vention which  framed  the  constitution,  positively  refused  to  confer 
- .  -J  on  *the  federal  government,  any  such  supervisory  power  over 
the  states.  The  proposition  was  made  in  the  convention  re- 
peatedly, and  in  a  great  variety  of  forms,  but  in  every  instance, 
and  every  form  in  which  proposed,  it  was  finally  defeated.  The 
first  project  for  a  constitution  submitted  in  the  convention,  was  by 
Edmund  Randolph,  which  proposed  to  vest  this  supervisory  power 
in  a  national  legislature.  See  Madison  Paper,  vol.  2,  p.  732.  This 
was  changed  in  the  committee  of  the  whole,  to  which  Mr.  Randolph's 
proposition  was  referred,  and  a  provision  reported,  giving  to  the 
"national  judiciary,  jurisdiction  of  all  i^uestions  which  involve  the 
national  peace  and  harmony."  Same  vol.  861.  Charles  Pinckney's 
draft  of  a  constitution  submitted  to  the  convention,  contained  a 
proposition,  that  "the  legislature  of  the  United  States  should  have 
the  power  to  revise  the  laws  of  the  several  states  that  may  be  sup- 
posed to  infringe  the  powers  exclusively  delegated  by  this  con- 
stitution to  congress,  and  to  negative  and  annul  such  as  do."  Ibid. 
745.  On  page  821  of  this  work,  we  learn  that  Mr.  Pinckney  made 
his  proposition  to  vest  this  power  in  the  national  legislature,  by 
motion,  in  committee  of  the  whole.  Pending  the  discussion  of  this 
proposition,  Mr.  Madison  suggested  lodging  this  power  in  the 
senate  alone,  (page  827.)  Mr.  Hamilton's  draft  of  a  constitution, 
contained  a  proposition,  providing  by  express  declaration  that  all 
state  laws,  contrary  to  the  constitution  and  laws  of  the  United 
States  should  be  utterly  void;  and  further,  that  the  governor  or 
president  of  each  state,  should  be  appointed  by  the  general  govern- 
ment, with  a  negative  upon  all  such  laws  at  the  time  of  their  pas- 
sage.    Ibid,  892. 

When,  therefore,  the  constitution  not  only  contains  no  provi- 
sion, conferring  upon  the  federal  government  this  supervisory 
power  over  the  states,  but  when  the  proposition  to  confer  such 
power  was  distinctly  and  repeatedly  made  in  various  forms  in  the 
constitution,  and  in  every  instance  finally  defeated,  and  when,  on 
the  adoption  of  the  constitution,  some  of  the  states  required  an 
amendment  to  the  constitution,  which  was  agreed  to,  expressly 
providing,  that  all  powers  not  delegated  by  the  constitution,  were 
reserved,  with  what  fairness  and  sound  reason,  can  the  delegation 
of  a  power  be  insisted  *upon,  so  important  in  its  import,  so 
controlling  and  absorbing  in  its  operation,  and  so  utterly 
destructive  of  the  equality  and  independence  essential  to  the  very 
existence  of  co-ordinate  powers.  It  is  idle  to  speak  of  the  two 
governments  as  being  independent  and  co-ordinate,  of  each  being 
supreme  within  the  sphere  of  its  own  powers,  if  one  has  the  exclu- 
sive power  to  determine  all  questions  touching,  not  only  the  ex- 
tent of  its  own  powers,  but  also  the  extent  of  the  powers  of  the 
other.  Our  system  of  government  was  established  upon  the  prin- 
ciple of  a  division  of  political  power,  with  a  view  to  checks  and 
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safeguards  to  prevent  its  abuse.  And  it  is  a  fair  conclusion,  that 
it  was  not  the  intenion  of  those  who  ordained  and  established  it» 
to  vest  discretionary  or  arbitrary  power  in  any  department  of  the 
government.  It  has  been  the  boast  and  pride  of  this  country, 
that  our  system  of  government,  rested,  not  like  the  arbitrary  gov- 
ernments of  other  countries,  upon  physical  power  but  on  an  en- 
lightened public  opinion,  on  the  regard  of  the  people  for  principle, 
right,  and  justice,  a  practical  concession  of  the  right,  and  the 
capacity  of  the  people  for  self  government.  A  philosophical  prin- 
ciple was  adopted,  believed  to  be  applicable  to  the  political,  as  well 
as  to  the  material  world,  that  all  organic  action,  whether  of  human 
or  divine  mechanism,  is  the  result  of  the  reciprocal  action  and  re- 
action of  the  parts  of  which  it  consists,  and  capable  of  restricting  its 
various  powers  to  their  appropriate  spheres,  and  compelling  the 
performance  of  their  respective  functions.  This  was  accomplished 
by  a  division  of  political  power,  and  calling  into  operation  checks 
and  safeguards  against  its  abuse,  by  the  mutual  action  and  re- 
action of  the  various  departments  upon  each  other.  And  in  regard 
to  the  most  important  power  of  government,  that  of  the  supreme 
power,  which  according  to  all  experience,  had  never  failed  in  other 
countries  and  ages,  to  overleap  all  the  barriers,  and  restraints  of 
human  contrivance,  two  equal  and  co-ordinate  governments, 
states  and  federal,  were  established,  each  equally  supreme  within 
its  appropriate  sphere  of  action:  and  as  to  the  boundary  which  sepa- 
rates their  powers,  and  limits  their  extent,  a  mutual  check  upon 
each  other.  This  made  each  the  protector  of  the  powers  assigned 
to  it,  and  of  which,  it  is  the  organ  and  the  *representative.  ..g 
Without  this  mutual  check,  or  power  of  each,  to  restrain  the 
other  to  its  appropriate  sphere,  the  stronger  would  finally  absorb 
the  supremacy  of  the  weaker,  and  concentrate  all  power  in  itself. 
That  collision  or  conflict  of  these  co-ordinate  powers  might 
arise,  was  beyond  anticipation.  That  is  an  occasional  incident  of 
every  division  of  power,  whether  it  be  that  of  co-ordinate  depart- 
ments, co-ordinate  estates  or  classes,  co-ordinate  governments,  or 
any  other  division  of  powers  appertaining  to  government.  It  is 
one  of  the  evils  to  which  constitutional  government  based  on  a 
diirision  of  powers  must  be  always  to  some  extent  exposed.  But 
we  have  to  take  things  as  they  are,  with  all  their  incidents,  good  or 
bad,  as  perfection  is  not  to  be  found  in  human  institutions,  and  the 
choice  is  between  a  constitutional  government  of  limited  powers, 
and  an  absolute  government  exposed  to  all  the  oppressions  and 
abuses  incident  to  uncontrollable  power.  In  case  of  collision  or 
conflict  of  authority  between  these  two  co-ordinate  governments, 
neither  can  claim  by  the  constitution  the  exclusive  and  arbitrary 
power  of  determination,  and  of  enforcing  its  decision  by  physical 
power.  If  a  single  state  had  the  power  sua  sponta^  to  nullify  a  law 
of  the  United  States,  and  arrest  its  operation  by  its  own  act,  that 
would  destroy  the  independence  of  the  federal  government  as  an 
equal  and  co-ordinate  power  with  that  of  each  state.  The  federal 
government  and  that  of  the    several  states  being  each  supreme 
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within  their  respective  spheres  of  action,  are  clothed  each  with 
authority  to  enforce  the  execution  of  its  own  laws.  But  in  case  of 
conflict  between  authorities  of  the  two  governments  in  the  execu- 
tion of  their  respective  powers,  the  controversy  will  ordinarily  give 
rise  to  a  question  which  would  go  before  the  judicial  tribunals.  If 
it  arise  in  a  case  over  which  the  state  courts  have  exclusive  juris- 
diction, their  determinaion  will  be  final  and  conclusive  as  to  the 
parties  in  the  case;  if  in  a  case  over  which  the  federal  courts  have 
exclusive  jurisdiction,  their  determination  will  be  final.  But  if  the 
question  arise  in  a  case  over  which  the  courts  of  the  two  govern- 
ments have  concurrent  jurisdiction,  the  determination  of  the  courts 
of  that  in  which  the  jurisdiction  first  attached  must  be  final  and 
112  conclusive  *upon  the  parties  in  the  case.  In  the  case  the 
principle  settled  in  the  state  courts  be  wholly  inconsistent  and 
irreconcilable  with  that  settled  in  .the  federal  courts,  and  from  this 
conflict  of  decision  or  otherwise  a  conflict  of  authority  in  the  execu- 
tion of  the  laws  ensue,  the  adjustment  of  the  difliculty  must  be 
transferred  from  the  delegated  trusts  of  civil  authority  to  the  sov- 
ereign power  resting  in  the  people  of  the  several  states.  If  this 
sovereign  power,  acting  through  the  ballot  box,  not  only  upon  leg- 
islation, but  also  upon  the  executive  and  the  judicial  powers  of  the 
two  governments,  fails  to  supply  the  requisite  corrective,  there 
remains  the  further  remedy  of  amending  the  constitution.  These 
are  the  peaceable  remedies  provided  by  the  constitution.  If  these 
all  fail,  if  notwithstanding  appeals  to  public  sentiment,  remon- 
strance and  negotiation  with  all  proper  forbearance,  the  federal 
government  for  example,  should  recklessly  persist  in  a  course  of 
usurpation  of  power  utterly  destructive  to  the  independence  and 
sovereignty  of  the  states,  there  could  remain  no  course  but  a  resort 
to  the  original  rights  of  the  people  of  each  state  as  an  indepen- 
dent community. 

It  has  been  supposed  by  some,  that  inasmuch  as  the  supreme 
judicial  power  of  the  United  States  was  controlled  by  great  and 
good  men,  and  learned  experienceed  jurists,  there  could  be  no 
danger  of  entrusting  the  determination  of  all  controversies  touch- 
ing the  extent  of  the  powers  of  the  two  governments  to  their  judg- 
ment and  discretion.  Although  this  is  not  strictly  pertinent  to  the 
question  of  the  competency  of  the  power,  yet  it  may  be  remarked 
that  the  highest  moral  obligations, — truth,  justice  and  plighted  faith, 
have  never  furnished  a  safe  and  certain  barrier  again.st  the  abuse 
of  power, — that  when  entrusted  with  arbitrary  power,  human 
nature  has  very  rarely  been  found  proof  against  the  shifts  and  de- 
vices of  cupidity  and  ambition.  No  man  has  a  higher  respect,  and 
indeed  greater  veneration  than  I  have  for  the  great  and  good  men 
who  have  adorned  the  bench  of  the  supreme  court  of  the  United 
States.  Ohio  is  now  and  has  been  for  many  years  honored  with  one 
of  her  most  illustrious  citizens  on  that  bench,  in  whose  integrity 
and  elevated  purity  of  character  all  have  confidence.  It  is  known 
full  well  that  he  would  not  willingly  abuse  any  trust  of  civil 
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power,  and  there  *is  no  man  living  to  the  rectitude  of  whose  . . . 
intentions  I  w'ould  sooner  trust  arbitrary  civil  power  thaii  to 
him.  But  infallibility  of  judgment  is  not  an  attribute  of  human 
nature,  and  when  we  reflect  on  the  errors  into  which  man  has  been 
led  in  the  exercise  of  aroitrary  power  of  other  ages  and  countries, 
alas!  how  much  is  there  to  humble  man  in  the  pride  of  his  boasted 
intellectual  and.  moral  elevation. 

It  is  urged  that  some  authority  is  absolutely  necessary  as  the 
supreme  a^d  final  arbiter  of  all  conflicts  of  power,  between  the  fed- 
eral government  and  the  several  state  governments.  If  this  be 
true,  it  is  an  argument  in  favor  of  an  amendment  of  the  constitu- 
tion, rather  than  an  assumption  of  power  by  the  federal  govern- 
ment. A  supposed  necessity  will  not  warrant  an  assumption  of 
power  not  to  be  found  in  the  constitution.  If  the  supreme  and 
final  arbiter  to  determine  all  questions  of  conflict  of  power  between 
the  federal  state  governments,  be  necessary,  it  should  belong  ex- 
clusively neither  to  the  federal,  nor  to  the  state  governments,  but 
it  should  be  an  intermediate  power,  selected  by  the  consent  of  both, 
and  under  the  exclusive  control  of  neither  one.  This  would  leave 
the  federal  and  the  several  state  governments  equal  and  co-ordi- 
nate governments,  each  a  salutary  check  upon  the  other,  in  any 
atteftipt  to  exercise  an  unwarranted  power. 

We  humbly  conceive  that  the  independent  co-ordinate  au- 
thority of  the  several  states  as  a  check  upon  the  general  govern- 
ment, is  a  matter  of  great  and  essential  importance  to  the  safety 
and  purity  of  our  constitutions;  and  that,  if  the  arbitrary  power 
be  conceded  to  the  federal  government  to  determine  all  controver- 
sies touching  not  only  its  own  powers,  but  also  those  involving 
powers  of  the  several  states,  it  must  subvert  the  whole  theory  and 
structure  of  our  government,  and  result  in  a  consolidated  national 
government. 

At  the  time  of  the  adoption  of  the  constitution  of  the  Uaited 
States,  it  was  insisted  by  many,  that  it  was  necessary  to  fortify 
the  powers  of  the  federal  government  against  the  powers  and 
influence  of  the  states;  that  the  states  would  form  combinations 
against  the  federal  government,  and  that  the  weakest  point  in  our 
system  of  government  was  a  tendency  to  dissolution.  The  practi- 
cal operation  *of  the  system  has  shown  the  utter  fallacy  of  -.- 
this  opinion.  The  separate  and  distinct  interests,  local  at- 
tachments and  rivalries  between  several  states  have  counteracted 
all  tendency  to  form  combinations  of  this  kind.  And  in  almost 
every  instance  which  has  occurred  of  a  conflict  between  the  powers 
of  a  state  and  the  federal  government  the  contest  has  been  a  most 
unequal  one  for  the  state  has  had  a  struggle  not  only  against  the 
powers  and  influence  of  the  general  government,  but  also  against  a 
combination  of  the  other  states,  uniting  their  power  and  influence 
with  that  of  the  general  government.  It  is  manifest  that  an  ele- 
ment has  entered  into  the  operations  of  our  system  of  government, 
not  fully  anticipated  at  the  time  of  its  formation.  The  vast  patron- 
age and  extensive  emoluments  of  the  general  govemtnent  has  be- 
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come  an  all- engrossing  object  of  attention,  and  concentrated  a 
power  and  influence  which  ena  ble  the  federal  govern  aient  to  bring 
to  its  aid  not  only  organized  combinations  of  the  people,  but  also 
combinations  of  the  greater  part  of  the  states. 

It  was  supposed  by  the  framers  of  the  constitution,  that  the 
powers  of  the  federal  government  would  be  h^ld  in  check  by  the 
popular  elections.  The  practical  operation  of  the  system,  how- 
ever, has  demonstrated  the  utter  fallacy  of  this  expectation.  The 
change  of  administrations  and  officers  under  the  federal  govern- 
ment, as  a  general  thing,  seems  to  have  had  but  little  effect,  other 
than  to  bring  a  fresh  supply  of  persons  into  power,  who  struggle 
with  renewed  vigor  and  increased  recklessness  for  the  various  pur- 
poses of  ambition,  cupidity  and  aggrandizement. 

The  persons  in  the  service  and  interest  of  the  federal  govern- 
ment, throughout  the  vast  expanse  of  country  from  the  Atlantic  to 
the  Pacific,  upon  the  high  seas,  and  in  foreign  countries,  must  ex- 
ceed two  hundred  and  fifty  thousand  in  number;  and  the  depend- 
ents and  aspirants,  who  are  expecting  to.  profit  by  the  powers  of 
the  federal  government  are  more  than  five  times  that  number.  Be- 
sides this  extensive  power  and  influence  of  the  associated  wealth 
of  the  country,  under  the  special  privileges  and  immunities  of 
corporations,  have  become,  by  means  oi  the  adjudications  of  the 
federal  judiciary,  attached  to  the  supremacy  of  the  federal  govern- 
ment, by  the  all-controlling  tie  of  self-interest.  With  such  accu- 
j.g  mulation  *and  concentration  of  interests  and  influence,  the 
federal  government  collecting  and  disbursing  anually  in  rev- 
enue of  from  sixty  to  eighty  millions  of  dollars,  with  the  entire 
control  of  all  the  military  and  naval  forces,  of  all  the  military  forti- 
fications and  munitions  of  war  throughout  the  country,  wields  a 
power  surpassed  by  but  few  governments  in  the  world. 

With  its  immense  resources,  vast  patronage  and  extensive  emol- 
uments, concede  to  the  federal  government,  the  constructive  powers 
to  the  full  extent  claimed  for  it,  unchecked  by  the  co-ordinate 
powers  of  the  several  states,  and  nothing  short  of  a  revolution, 
can  prevent  its  becoming  absolute. 

The  doctrine  of  the  supreme  court  of  the  United  States,  an- 
nounced in  the  cases  of  M'CuUoch  v.  Maryland;  Osborn  v.  The 
Bank  of  the  United  States;  Cohens  v. Virginia,  supra,  and  other  cases, 
invests  congress  with  the  discretionary  power  of  the  most  extraor- 
dinary character,  derived  from  inference  and  implication.  It  is  not 
required  that  the  purpose  of  the  measures  adopted  as  a  means  to 
carry  into  execution  the  express  powers,  should  have  this  exclu- 
sively, or  indeed,  mainly  in  view.  It  is  sufficient,  according 
to  this  doctrine,  to  sustain  the  constitutionality  of  a  measure,  if  the 
execution  of  an  express  power  be  a  mere  incident  to  a  measure, 
designed  to  effectuate  other  immediate  and  ulterior  objects  how- 
ever great  in  their  consequences.  For  example,  in  the  case  of 
M*Cu)loch  V.  Maryland,  svpra,  the  constitutionalitj'  of  the  bank  of 
the  United  States  was  sustained  as  among  the  implied  powers  of 
congress.     The  main  object  of  this  measure  was  of  course,  the  in- 
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vestment  of  the  private  capital  of  persons  in  the  business  of  bank- 
ing, lending  money,  discounting  bills,  receiving  money  on  dep<isit, 
and  issuing  bank  notes  for  circulation.  This  of  itself ,  it  was  not 
pretended,  that  congress  had  the  power  to  authorize.  But  inas- 
much as  the  bank  could  be  incidentally  used,  as  a  place  for  the 
deposit  and  safe  keeping  of  the  money  of  the  government,  there- 
fore, this  measure  most  important  for  other  purposes,  was  sustained 
as  among  the  means  selected  by  congress  for  the  execution  ol  the 
express  powers  of  the  government :  and  not  only  so,  but  the  extensive 
investments  of  private  property  in  the  stock  of  this  institution,  in  the 
several  states,  was  declared  to  be  withdrawn  *f rom  the  sover-  . . « 
eign  power  of  taxation  by  the  states,  because  the  bank  was 
thus  incidentally  used  by  the  federal  government.  Under  the 
simple  power,  "to  establish  post  offices  and  post  roads,"  the  au- 
thority has  been  claimed  not  only  to  construct  roads,  but  to  make 
canals,  and  engage  in  a  general  system  of  internal  improvements 
in  the  states.  And  under  the  power  "to  raise  and  support  armies,  '* 
with  a  view  to  the  transportation  of  supplies  and  the  munitions  of 
war,  the  authority  has  been  claimed  to  engage,  even,  in  the  con- 
struction of  railroads  in  foreign  countries.  A  less  violent  implica- 
tion would  enable  the  federal  government  to  provide  for  a  system  of 
military  espionage  in  everj'  city,  hamlet  or  neighborhood  through- 
out the  country.  By  such  stretch  of  authority,  by  way  of  implica- 
tion, inference,  or  construction,  what  stupendous  scheme  of 
aggrandizement,  and  enlargement  of  its  powers,  may  not  the 
general  government  embark  in  and  sustain  its  constitutionality  on 
the  ground  that  it  incidentally,  or  in  some  way  aids  or  can  be  used 
as  a  means  to  aid  in  carrying  into  execution  some  of  the  express 
powers  of  the  government,  although  the  chiel  and  main  purpose  of 
the  measure,  be  an  entirely  different  and  ulterior  object. 

With  this  doctrine  of  constitutional  construction  established, 
concede  to  the  federal  government,  the  power  to  determine  in  the 
last  resort,  all  controversies  touching,  not  only  the  extent  of  its  own 
powers,  but  also,  the  boundaries  ot  the  powers  between  the  several 
states,  and  the  federal  government,  and  all  the  safeguards  and  limi- 
tations of  the  express  provisions  in  the  constitution  would  be  easily 
overcome  by  the  ingenious  devices  of  implication  and  construc- 
tion. The  ultimate  result,  would  be  inevitable.  The  states  would 
be  stripped  of  their  sovereignty  and  independence,  and  the  federal 
government  become,  in  effect  at  least,  a  consolidated,  national 
government,  concentrating  all  supremacy  in  itself.  Civil  power 
thus  uncontrolled  and  absolute,  in  a  government,  so  extensive  in  its 
operations,  and  with  means  and  resources  so  vast  as  those  of  the 
United  States,  would  eventuate  in  the  long  train  of  abuses  and 
oppressions  which  have  never  failed  to  follow  in  the  course  of 
arbitrary  civil  power. 

It  is  clear,  that  it  was  not  contemplated  at  the  time  of  the  forma- 
tion *and  adoption  of  the  constitution,  that  any  such  exorbi-  .  .g 
tant  powers  were  to  be  conferred  on  the  federal  government; 
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and  by  a  strict  and  fair  construction  of  the  constitution,  no  such 
powers  can  be  maintained. 

From  the  foregoing  views,  the  following  conclusions  are  de- 
duced: 

First — That  the  provision  of  the  constitution  of  the  United 
States  expressly  conferring  appellate  jurisdiction  on  the  supreme 
court,  does  not  authorize  the  exercise  of  appellate  power  by  that  tri- 
bunal, over  the  state  courts,  but  extends  simply  to  appeals  from  the 
subordinate  federal  courts. 

Second — There  is  no  provision  in  the  constitution,  froni  which 
a  supervising  power  in  the  supreme  court  of  the  United  States, 
over  the  state  courts,  can  be  derived  by  way  of  incident  or  implica- 
tion. 

Third — The  supreme  court  of  thfe  United  States,  has  not  been 
constituted  the  exclusive  tribunal  of  dernier  resort,  to  determine  all 
controversies  in  relation  to  conflicts  of  authority  between  the  federal 
government  and  the  several  states  of  the  American  Union. 
^  Fourth — That  the  state  courts  and  the  federal  courts  are  co-ordi- 
nate tribunals,  having  concurrent  jurisdiction  in  numerous  cases,  but 
neither  having  a  supervising  power  over  the  other;  and  that, 
where  the  jurisdiction  is  concurrent,  the  decision  of  that  court,  or 
rather,  of  the  courts  of  that  judicial  system,  in  which  the  juris- 
diction first  attaches,  is  final  and  conclusive  as  to  the  parties. 

The  supreme  court  of  the  United  States,  therefore,  not  being 
authorized  by  the  constitution  to  exercisjC  appellate  jurisdiction 
over  the  judgments  of  this  court,  there  can  be  no  authority  for  the 
entry  upon  our  journals  sought  by  the  motion  before  us.  To 
allow  the  entry  to  be  made  in  order  to  remove  the  cause  to  the 
supreme  court  of  the  United  States  for  action  by  that  tribunal, 
which  would  be  in  violation  of  the  constitution  which  we  have 
sworn  to  support,  would  be  a  dereliction  of  duty  upon  our  part. 

Motion  overruled. 
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♦[Superior  Court  of  Cincinnati,  Special  Term,  June,  1866.]  549 

Charles  Atwater  v.  William  F.  Roelofson,  et  al. 

For  opinion  in  this  case,  see  2  Handy,  19. 

This  case  was  affirmed  by  the  superior  court  of  Cincinnati,  in  general  term. 
See  opinion,  1  Disney,  346. 


•[Superior  Court  of  Cincinnati,  General  Term,  June,  1866.]  662 

The  Merchants*  and  Manufacturers'  Ins.  Co.  et  al.  v. 
Charles  Duffield  et  al. 

For  opinion  in  this  case,  see  2  Handy  122. 

This  case  was  affirmed  by  the  supreme  court.    See  opinion,  6  O.  S.,  200. 


•[Supetior  Court  of  Cincinnati,  General  Term,  November,  1866.      747 

Matilda  Campbell,  Admx.  v.  Patrick  Rodgers  et  al. 

For  opinion  in  this  case,  see  2  Handy,  110. 

This  case  was  cited  in   Clark  v.  Harlan,  1   C.  S.  C.   R.,  418,  420;  Lawton  y. 

Marratte,  2  C  S.  C.  R ,  82 ;  Van  Oamp  v.  Al^rich.  5  Dec.  R.,  92,  99,  s.  c.  2 

Am.  Law.  Rec.  464,  462. 


Vol.  V.  [O.  S.] 
•[Superior  Court  of  Cincinnati,  General  Term,  January,  1856.  98 

John  Rea  v.  Nathaniel  Smith  et  al. 

For  opinion  in  this  case,  see  2  Handy,  193.  ^ 


^  Vol.  VI.  [O.  S.] 

♦[Superior  Court  of  Cincinnati,  Special  Term,  December,  1867.]        493 
Edwin  Ludlow  v.  Edward  Hurd  et  al. 
For  opinion  in  this  case,  see  1  Disney,  662. 


•[Superior  Court  of  Cincinnati,  Special  Term,  June,  1868.]  7 1 8 

Joseph  A.  James  v.  C.  H.  &  D.  R.  R.  Co.,  et  al. 

For  opinion  in  this  case,  see  2  Disney,  261. 


Vol.  VIL  [O.  S.1 
•[Superior  Court  of  Cincinnati,  Special  Term,  June,  1853.]  427 

Thornton  Check  v.  The  Little  Miami  Railroad  Co. 

For  opinion  in  this  case,  see  2  Disney,  237. 
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477  •[Hamilton  Common  Pleas  Court] 

Chester  Baxter  v.  Wm.  F.  and  Emily  A.  Roelofson. 

For  opinion  in  this  case,  see  ante,  page  250  s.  c.  5  Gaz.  110. 


7 1 6  *EQUITY— ESTOPPEL, 

[Supreme  Court,  Cleveland  District,  July  Term,  I860.] 

Hknry   Holmes    et   al.  v.  The    Cleveland,  Columbus   and 
Cincinnati  Railroad  et  al. 

1.  The  complainants  claim  as  owners  in  equity,  in  common  with  others,  of  a 

{>arcel  of  land  in  the  city  of  Cleveland,  by  boundaries  designated ;  which 
and  oritfinal'^  belonged  to  the  stockholders  of  the  Connecticut  Land 
Company,  which  owned  the  entire  Western  Reserve ;  and  that  they  and 
their  heirs,  are  the  representatives  of  such  stockholders,  and  that  the 
lands  of  the  reserve  were  conveyed  to  trustees  for  such  stockholders ;  that 
in  1836  one  Thomas  Lloyd  fraudulently  procured  a  deed  from  said  trus- 
tees conveying  the  land  claimed  in  this  suit,  and  that  the  defendants  are 
- 1  y  in  possession  of  said  lands,  with  notice  of  the  trust  and  fraud.  The 
•prayer  of  the  bill.is,  to  set  aside  said  fraudulent  deed,  dissolve  said 
trust,  and  have  a  partition  of  said  land,  and  account  of  the  rents  and 
profits  thereof  received  by  the  defendants. 

2.  The  defendants  rely  for  a  defense  upon  the  equitable  bar  furnished  by 

lapse  of  time,  want  of  title  in  equity  in  the  complainants,  tind  upon  a 
dedication  of  said  land  to  the  puolic  by  the  Connecticut  Land  Company, 
as  early  as  1796,  accepted  immediately  thereafter  and  ever  since  used  in 
accordance  with  the  purposes  of  the  dedication.  They  deny  that  they  are 
in  possession  under  the  i  itle  derived  from  said  Lloyd,  and  aver  that  they 
are  in  possession  under  the  authority  of  a  statut*'  of  the  state  of  Ohio,  in 
pursuance  of  a  license  granted  to  the  cit^  of  Cleveland,  and  using  the 
same  in  a  manner  consistent  with  the  original  dedication. 

Mr.  Birchard  and  Mr.  Mason,  for  complainants. 
Mr.  Vinton  and  Mr.  Hitchcock,  for  defendants. 

McLean,  J. 

The  complainants  claim  in  this  case  to  be  the  owners  in  equity, 
in  common  with  others  unknown,  and  too  numerous  to  be  made 
parties,  if  known,  of  a  parcel  of  land  in  the  city  of  Cleveland, 
bounded  north  by  the  dividing  line  between  Lake  Erie  and  Canada 
and  the  United  States,  east  by  Water  street  in  said  city,  south  by 
the  north  line  of  lot  191,  and  west  by  the  Cuyahoga  river,  as  it  run 
in  the  year  1796,  and  by  a  line  from  its  mouth  parallel  with  the 
east  line.  They  also  allege  that  said  land  originally  belonged  to  the 
stockholders  of  the  Connecticut  Land  Company,  (which  owned  the 
entire  Western  Reserve,)  and  that  they,  and  their  heirs,  are  the  rep- 
resentatives of  such  stockholders ;  and  that  the  lands  of  the  Reserve 
were  conveyed  to  mere  naked  trustees  for  the  benefit  of  such  stock- 
holders ;  that  on  March  23,  1836,  one  Thomas  Lloyd,  fraudulently 
procured  a  deed  from  said  trustees,  conveying  the  land  claimed  in 
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this  suit,  and  that  defendants  are  in  possession  of  said  lands,  under 
a  title  made  from  said  Lloyd,  with  notice  of  the  trust  and  fraud. 

The  prayer  of  the  bill  is,  to  set  aside  said  fraudulent  deed,  dis- 
solve said  trust,  and  have  a  partition  of  said  land,  and  an  account 
of  the  rents  and  profits  thereof  received  by  the  defendants. 

The  defendants  insist,  that  the  title  to  all  of  said  land  covered 
by  the  water  of  Lake  Erie  is  in  the  public,  and  not  in  any  trustee 
*for  them ;  and  as  to  the  residue  of  said  land,  rely  for  a  defence  « .  ^ 
upon  the  equitable  bar  furnished  by  lapse  of  time,  want  of  title 
in  equity  in  the  complainants,  and  upon  a  dedication  of  said  land  to 
the  public  by  the  Connecticut  Land  Company,  as  early  as  1796, 
accepted  immediately  thereaiter,  and  ever  since  used  in  accordance 
with  the  purposes  of  the  dedication.  They  deny  that  they  are  in 
possession  under  the  title  derived  from  said  Lloyd,  and  aver  that 
they  are  in  possession  under  the  authority  of  a  statute  of  the  state 
of  Ohio,  in  pursuance  of  a  license  granted  by  the  city  of  Cleveland, 
and  using  the  same  in  a  manner  consistent  with  the  original  ded- 
ication. 

The  leading  historical  facts  of  this  case,  are  believed  to  be 
accurately  and  succinctly  stated  in  the  defendants'  brief.  "The  Con- 
necticut Land  Company  was  organized  in  Connecticut  in  179»),  and 
became  the  owner  of  the  Connecticut  Western  Reserve,  and  issued 
to  its  stockholders  certificates  of  stock  for  their  respective  interests 
therein.  This  title  was  made  to  the  state  of  Connecticut  by  the 
United  States,  under  the  act  of  April  20,  1800,  and  was  vested  in 
trustees  for  the  purpose  of  partition  and  conveyance  to  purchasers. 
The  company  caused  all  its  lands  east  of  the  Cuyahoga  and  the 
Portage  Path,  to  be  surveyed  into  townships  in  the  year  1796,  and 
also  selected  for  .sale  six  townships  including  the  city  plot,  which 
were  immediately  (except  the  city  plot)  su'  veyed  into  one  hundred 
acre  lots,  and  the  whole  put  in  market. 

In  the  year  1798,  by  mutual  arrangement  between  the  propri- 
etors of  said  land  company,  in  pursuance  of  the  original  association, 
partition  was  made  of  all  the  company's  lands  surveyed  as  afore- 
said, except  the  six  townships  and  the  city  of  Cleveland ;  and  the 
legal  title  was  secured  to  the  stockholders  in  severalty.  The  com- 
pany, by  its  agent,  continued  to  control  the  land  in  said  six  town- 
ships and  the  city  plot,  until  December,  1802,  when  having  caused 
the  unsold  land  thereon  to  be  resurveyed,  they  in  like  manner  dis- 
tributed the  same  among  their  stockholders,  and  reserved  the  legal 
title  to  each,  and  in  said  partition  avowedly  included  all  that 
remained  unsold  in  said  township  and  city.  In  April,  1807,  they, 
in  like  manner  divided  all  their  land  west  of  the  Cuyahoga  and 
*the  Portage  Path.  Soon  after  this,  it  was  discovered  that  by  -.g 
reason  of  omission  in  the  surveys,  a  small  piece  of  land,  not 
connected  with  the  city  or  the  six  townships,  had  been  omitted,  and 
this,  called  surplus  land,  was  surveyed  into  lots  in  the  city  and  in 
the  six  townships  which  had  been  under  contract  and  become  for- 
feited.    Whereupon  at  a  meeting   of  the  stockholders  of  said  com- 
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pany,  held  according  to  its  constitution,  at  which  they  were  fully 
represented,  on  the  4th  of  January,  1809,  it  was  resolved,  **that  the 
company  divide  in  severalty  among  the  stockholders,  all  their  prop- 
erty, consisting  of  notes,  contracts,  bonds  and  land,  according  to 
their  plan  of  partition  previously  adopted,"  and  that  the  partition 
made  should  be  conclusive  upon  the  proprietors,  and  *'no  after  allow- 
ances claimed  on  account  of  any  error  that  may  have  happened  in 
cost,  measure  or  otherwise.  But  said  division 'shall  be  final,  unless 
further  property  belonging  to  the  company  be  discovered."  The 
company  thereupon  proceeded  to  make  the  partition  and  reserve  the 
title  to  the  stockholders  in  severalty  as  proposed  ;  and  thereupon 
on  the  4th  of  January,  1809,  it  was  voted,  "that  this  meeting  be  ad- 
journed without  day."  Up  to  that  time  the  company  kept  full 
records  of  its  proceedings,  but  since  which  time  there  never  has 
been  a  meeting  either  of  its  directors  or  stockholders  up  to  the 
commencement  of  this  suit. 

The  first  plot  and  survey  of  the  city  of  Cleveland  was  made  in 
1796,  by  Augustus  Porter  and  Seth  Peare.  who  were  the  authorized 
surveyors  of  the  Connecticut  Land  Company ;  and  who  superin- 
tended the  surveys  of  the  entire  Reserve,  east  of  said  Portage  Path. 
This  survey  is  called  Peare's  survey,  and  the  original  field  notes  and 
maps  are  in  evidence.  On  this  map  was  marked  "Bath  street," 
connecting  Water  street  with  the  river,  and  bounded  north  by  the 
lake,  and  south  by  lot  191,  and  varies  in  width  from  bO  to  200 
feet. 

In  describing  the  lots  east  of  Water  street,  the  length  of  the 
lines  above  the  bank  only  are  given ;  but  on  the  map  they  extend 
to  the  lake.  In  March,  1802,  the  trustees  of  said  land  company  con- 
veyed three  of  said  lots,  Nos.  1,  2  and  8,  lying  next  east  of  Water 
street  to  Samuel  Huntington,  bounding  them  on  the  north  by  the 
-„Q  lake.    This  deed  also  recognized  the  lake  as  the  north  boundary. 

And  it  was  also  the  northern  ^boundary  of  other  lands,  and 
lot  191. 

On  December  6,  1800,  the  Territorial  legislature  of  Ohio  passed 
an  act  entitled,  an  act  to  provide  for  the  recording  of  town  plots, 
and  in  1801  Turpland  Kirtland,  being  then  the  agent  of  the  com- 
pany, undertook  to  make  a  plot  of  said  city,  to  be  made,  proved, 
and  recorded,  as  required  by  that  act,  the  effect  of  which  would  be, 
to  vest  the  streets  and  other  public  grounds  in  trust  for  the  purposes 
therein  expressed. 

Amos  Spafford,  a  surveyor,  made  a  survey  of  the  city,  which  he 
called  field  notes,  and  minutes  of  survey  of  the  outlines,  lands  and 
squares  of  the  city,  for  the  land  company  in  1796.  Both  Peare  and. 
Spafford's  plots  and  surveys,  Peare  being  the  first  one,  have  been 
recognized  from  their  origin  to  the  present,  by  the  members  of  said 
land  company,  and  the  map  ot  Peare  was  regularly  recorded  on  the 
proper  record  for  Trumbull  county,  by  the  agent  of  the  company. 
In  the  year  18:53,  River  street,  being  rearly  parallel  with  the  river, 
was  opened  and  terminated  at   Bath   street,  about  140  feet  distant 
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from  the  river;  and  thereafter  the  latter  was  used  as  a  thoroughfare 
from  Water  street  to  the  river  and  the  lake. 

In  1827,  the  United  States  in  improving  the  harbor,  cut  a  new 
channel  for  the  mouth  of  the  river  running  directly  north  from  a 
point  near  the  northwest  corner  of  lot  191,  and  thereby  left  on  the 
west  side  of  the  fiver,  a  small  portion  of  Bath  street,  perhaps  one- 
eighth  of  an  acre.  Immediately  after  the  construction  of  the  har- 
bor, the  accretion  commenced  on  both  sides  of  the  river,  and  has 
continued  to  increa.se,  particularly  on  the  west  side,  until  one-eighth 
of  an  acre  has  increased  to  seven  or  eight  acres. 

After  a  few  years,  the  accretion  so  increased  as  to  prevent  the 
washing  of  the  bank,  and  it  ceased  to  cave  at  the  intersection  of 
Water  and  Bath  streets,  and  thereupon,  about  the  year  1830,  the 
corporate  authorities  repaired  said  streets,  and  again  opened  the 
connection  between  them,  since  which  time  Bath  street  has  been  one 
of  the  principal  through  fares  of  the  city. 

In  1840,  in  pursuance  of  authority  given  by  its  character,  the 
city  council  caused  the  exact  boundaries  and  fronts  of  all  the  lanes 
and  *streets  of  the  Cuyahoga  river,  below  Vineyard's  Lane,  -gi 
to  be  surveyed  and  a.scertained,  of  which  survey  a  report  was 
made  August  4,  1841 ;  which  was  accepted,  and  thereby  the  city 
council  established  the  boundaries  and  fronts  of  said  streets  and 
lanes,  according  to  said  survey,  which  designated  the  entire  territory 
between  lot  191,  and  the  lake  at  Bath  street,  and  fixed  its  boundaries 
accordingly. 

On  December  21,  1844,  the  legislature  of  Ohio,  by  statute,  au- 
thorized the  city  council  to  lease  any  portion  of  the  streets  adjacent 
to  the  lake  and  river  needed  for  public  use,  as  docks  and  wharv^es, 
for  a  term  not  exceeding  ten  years;  the  rents  arising  therefrom,  to 
be  appropriated  to  the  repairs  of  the  streets  and  of  the  public 
wharves. 

February  4,  1845,  a  subdivision  and  plot  of  the  territory  called 
Bath  street,  east  of  the  river  was  made,  designating  for  public  use 
certain  streets  thereon,  and  also  certain  lots  by  number,  several  of 
which  lots  were  soon  after  leased  by  authority  of  the  city  council, 
under  the  limitations  stated  in  said  statute,  and  possession  was  tdken 
by  the  tenants.  They  were  used  almost  exclusively  for  the  storage, 
sale  and  shipment  of  coal.  Against  these  tenants  suits  in  eject- 
ment were  commenced,  in  favor  of  Lloyd's  lessee,  which  were  de- 
fended by  the  city.  Pending  these  suits,  in  1849  or  1850,  the  rail- 
road companies,  or  some  of  those  now  occupying  the  land  east  of 
the  river  in  pursuance  of  the  authority  conferred  b}'^  the  statute 
under  which  they  were  incorporated,  finding  it  necessary,  in  the 
location  of  their  roads,  to  occupy  said  grounds,  instituted  the  requi- 
site proceedings  for  appropriating  the  same. 

After  the  instrument  of  appropriation  was  filed,  under  the 
authority  of  the  same  statute,  they  agreed  with  the  city  upon  the 
terms  and  manner  of  occupying  the  same,  for  railroad  purposes  ; 
and  also  to  avoid  annoyance  from  Lloyd  and  his  assigns,  in  the  use 
of  such  portions  of  Bath  street  as  they  now  require  for  their  roads, 
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purchased  out  of  the  asserted  claims  of  said  Lloyd  or  his  assigns, 
and  since  have  expended  over  $450,000  in  improvements  upon  said 
land,  and  in  reclaiming  the  same  Irom  the  lake  by  means  of  piling 
and  filling,  and  thus  the  accretion  has  been  greatly  extended. 
722  *'^^^  articles  of  association  did  not  contemplate  a  perma- 
nent organization  of  the  Connecticut  Land  Compan}^  but 
were  entered  into  for  the  better  and  more  convenient  accomplish- 
ment of  certain  necessary  and  temporary  objects,  which  could  not 
be  efiFected  except  by  a  joint  action  of  all  the  proprietors  in  some 
form.  These  necessary  objects,  but  temporary  in  their  perform- 
ance, were  the  extinguishment  of  the  Indian  title,  the  survey  of 
their  lands  and  the  partition  of  them  in  severalty  among  the  pro- 
prietors. 

It  was  the  policy  and  intent  of  these  articles,  that  this  trust 
should  continue  until  the  partition  could  be  had,  and  no  longer ;  and 
they  directed  a  survey  of  the  whole  territory  within  the  term  of  two 
years  and  that  the  trustees  should  convey  the  whole  in  severalty  to  the 
purchasers  and  shareholders. 

The  parties  to  the  articles  of  association,  viz  :  the  proprietors, 
the  board  of  directors,  and  the  trustees,  proceeded  to  carry  them 
into  execution  ;  the  Indian  title  was  extinguished,  the  country  was 
surveyed,  the  directors  sold  so  much  of  the  land  as  they  were  re- 
quired to  sell,  and  in  January,  1809,  all  things  being  now  read5^ 
the  proprietors,  at  a  regular  meeting,  made  a  final  division  in  sever- 
alty of  all  their  lands  ;  and  all  outstanding  claims  for  lands  sold  by 
the  directors,  and  in  a  word,  all  of  their  common  property  of  which 
they  had  any  knowledge.  The  resolution  directing  the  partition 
declares,  that  the  division  then  made  shall  be  conclusive  upon  each 
proprietor,  and  that  it  should  be  final,  unless  further  property  be- 
longing to  the  company  should  be  discovered.  There  is  no  aver- 
ment in  the  bill,  nor  any  attempt  to  prove,  that  the  existence  of  the 
land  now  in  dispute  was  then  unknown  to  the  proprietors.  This 
resolution  shows  in  a  very  pointed  manner,  that  it  was  the  under- 
standing and  intention  of  the  proprietors,  that  the  division  then 
made,  should  stand  as  a  full,  complete,  and  final  execution  and  ac- 
complishment of  the  association,  and  of  every  and  all  of  its  objects, 
saving  only  the  contingency,  of  the  after  discovery  of  property, 
then  unknown  to  them ;  and  that  such  property,  if  an}',  as  was  un- 
known, and  which  because  it  was  regarded  by  them  as  worthless, 
or  for  any  other  cause,  they  did  not  think  it  worth  dividing,  they 
abandoned  or  left  it  to  whoever  was  or  might  become  the  occupier 
or  possessor  of  it. 

_2Q  *That  the  proprietors  understood  this  should  be  a  final 

dissolution  of  the  company,  subject  alone  to  that  one  contin- 
gency, is  evident  from  the  fact  that  the  proof  shows  that,  prior  to 
this  time,  they  held  regular  meetings,  and  that  no  meeting  of  the 
company  was  ever  held  afterwards. 

Nearly  fifty  years  have  transpired  since  this  association  was 
dissolved.  The  proof  shows  that  a  quarter  of  a  centur>^  after- 
wards, the  land  referred  to  was  of  little  or  no  value.     None  has  been 
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imparted  to  it  by  the  associates  or  their  descendants.  But  a  very 
great  and  permanent  value  has  been  given  it,  by  the  terminus  of  the 
canal  from  the  Ohio  river  to  Lake  Erie,  and  by  a  large  amount  of 
money  expended  by  the  United  States,  and  by  railroad  companies 
on  this  land,  in  improving  the  hafborof  Cleveland,  which  last  has 
caused  it  to  be  made  the  common  termini  of  five  important  rail- 
roads, which  have  expended  upon  it  more  than  half  a  million  of 
dollars,  in  erecting  depots,  freight  and  passenger  houses,  wharves, 
etc.,  for  the  benefit  and  convenience  of  trade  and  travel. 

This  final  action  on  the  affairs  of  the  Connecticut  Company, 
must  be  considered  as  conclusive.  In  1809  the  town  was  limited, 
and  its  business  prospects  were  small.  It  was  deemed  a  proper 
time  to  close  the  concerns  of  the  Connecticut  Company  btfore  its 
affairs  became  complicated  and  its  rights  were  misunderstood  or 
misrepresented.  It  is  not  alleged  that  any  part  of  the  matters  were 
overlooked  or  forgotten.  Some  things  may  have  been  deemed  too 
unimportant  to  attract  attention.  Some  lands,  perhaps,  that  at  that 
time  would  not  pay  the  expense  of  their  reclamation.  These  were 
all  matters  of  examination  and  reflection,  and  must  have  been  duly 
considered.  Those  only  that  were  unknown  to  the  party  could  come 
before  them  for  review,  unless  on  a  charge  of  mistake  or  fraud. 
Everything  else  was  settled,  finally  settled.  This  was  understood 
and  solemnly  assented  to.  Under  no  other  circumstance  could  a 
final  adjustment  be  made.  This  was  the  object  of  the  association. 
In  no  other  mode  could  the  desired  object  be  ascertained. 

There  was  a  peculiar  fitness  and  propriety  in  this  company,  ad- 
justing as  it  did,  all  matters  of  account.  Their  shares  were  numer- 
ous, and  consisted  in  minute  pieces  of  property,  in  some  instances 
♦scarcely  susceptible  of  division  ;  speculation  had  not  then  ^^a 
got  to  work,  and  a  division  was  not  found  sufficient.  A  gen- 
eral interest  was  felt  for  a  rising  village,  and  each  individual  was 
willing  to  contribute  what  he  could,  in  reason,  to  its  prosperity.  It 
may  be  fairly  presumed,  that  there  was  a  disposition  to  give  up  the 
shreds  and  patches  to  the  public,  for  the  advancement  of  the  general 
interest.  This  was  seen  in  the  action  of  the  city  council,  and  at  a 
future  period,  that  of  the  government  of  the  United  States,  'in  the 
streets  and  harbor  to  adapt  them  to  a  rising  commerce.  But  the 
most  persuasive  action  was  that  of  declaring,  that  they  abandoned 
every  thing  known  to  the  association  at  the  time.  And  there  is 
reason  to  believe,  that  this  was  done  with  the  view  of  imparting  to 
the  public  such  commercial  and  other  advantages  as  might  be 
useful. 

The  entrance  of  the  canal  into  the  lake,  at  Cleveland,  and  the 
public  works  on  the  wharves  and  the  water  line  of  the  lake,  was  at 
first  gradually  extended,  and  afterwards,  rapidly,  to  meet  the  grow- 
ing necessities  of  commerce. 

It  is  not  essential  that  a  public  ground  intended  for  public  use, 
should  be  formally  so  dedicated.  It  is  enough  if  the  public  shall 
take  possession  of  the  ground,  using  it  for  public  purposes,  and 
shall  continue  to  do  so  for  a  long  term  of  years,  the  public  right 
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will  be  presumed.  This  would  depend  upon  a  longer  or  shorter 
time,  according  to  the  circumstances  of  the  case. 

It  is  a  well  known  principle  of  law,  that  every  owner  of  prop- 
erty, whether  personal  or  real,  may  abandon  it.  Chalmonally  v. 
Clinton,  2  Jac  &  Walker,  59  ;  Kinsman  v.  Loomis,  11  O.,  479.  In 
Corning  v.  Gould,  16  Wend,  543,  it  is  observed,  that  "a  man  shall 
be  held  to  intend  what  necessarily  results  from  his  own  acts."  Con- 
sequentl>  when  property  is  abandoned,  under  such  circumstances  as 
to  leave  no  doubt  of  the  fact,  no  one  who  has  taken  pos.session  of  it 
can  be  required  to  relinquish  it.  In  Kirk  v.  King,  3  Barr,  436,  an 
abandonment  and  non-claim  for  seven  years  was  held  sufficient. 

Whether  there  be  an  abandonment  is  a  question  of  fact  to  be 

determined  by  the  circumstances   of   the   case.     Ward   v.    Ward, 

-25      *14  Eng.  Com.  Law  and  Eq.,  414.     And   when   this  is  done, 

the  right  is  extinguished.     1  Brown's  Civil  and  Admiralty 

Law,  33.  166,  237,  239,  240  and  241 ;  12  Ves.  264. 

Where  a  person  considered  an  article  worthless,  cast  it  away, 
he  thereby  divests  himself  of  his  title,  and  cannot  complain  if  any 
other  person  takes  possession  of  it.  The  fact  of  abandonment  is 
sufficient.  Goon  v.  Anthony,  11  111.,  588.  Taylor  v.  Hampton, 
4  McCord,  96,  102,  is  a  strong  case  of  abandonment.  Hartford 
Bridge  v.  East  Hartford,  16  Conn.,  149  ;  Wright  v.  Freeman,  5 
Johnson,  467 ;  Pickett  v.  Dowdell,  2  Washington  Rep.  115. 

Some  of  the  leading  decisions  on  this  question  are  Beckford  v. 
Wade,  17  Ves.,  98-9;  Barry  v.  Ringord,  1  Cox's  Chan.  Rep..  145  ; 
Bergen  v.  Bennet,  1  Caine's  Cases,  19  ;  Prevost  v.  Gratz,  6  Wheat, 
481.  But  it  is  unnecessary  to  multiply  authorities  on  this  point.  It 
is  a  doctrine  too  well  established  to  be  controverted 

When  the  town  of  Cleveland  was  laid  out  and  surveyed,  the 
property  in  dispute  was  dedicated  by  the  Connecticut  Land  Com- 
pany ;  the  evidence  is  conclusive.  It  is  proved  by  both  Peare's  and 
Spafford's  maps,  by  the  minutes  of  the  survey  of  the  town-plot ; 
and  that  it  was  used  from  the  earliest  settlement  of  the  town,  both 
for  a  street  and  a  landing.  This  was  established  by  all  the  wit- 
nesses acquainted  with  the  town  at  that  early  period.  This  fact  of 
dedication  is  too  plain  for  contradiction. 

The  use  of  Bath  street  by  the  public  is  proved  beyond  doubt 
from  1800  or  1801,  down  to  the  time  when  the  travel  along  some 
part  of  it  was  interrupted  bv  being  entirely  cut  away  by  the  action 
of  the  lake.  Where  there  is  an  interruption  to  the  enjoyment  of  a 
part  of  the  street  and  as  soon  as  the  interruption  is  removed,  and 
the  public  right  is  resumed,  the  cause  is  sufficiently  explained. 
There  is  no  abandonment  of  the  right,  the  law  works  no  loss  to  the 
public  under  such  circumstances.  The  act  complained  of  was  an 
abuse  which  the  law  corrects. 

But  it  is  said  that  this  right  to  Bath  street  was  abandoned  by 
the  city  of  Cleveland,  in  laying  out  a  street  100  feet  wide,  and  sell- 
ing or  leasing  the  land  adjoining  the  street.  This  was  done  under 
^express  legislative  authority.  This,  it  is  supposed,  the  legis- 
lature had  the  power  to  do.     The  idea  is  a  just  one,  that  an 
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act  done  by  authority  of  law,  must  be  presumed  to  have  been  done 
for  the  benefit  of  the  public. 

The  act  of  May  1,  1800,  required  town  plots  to  be  recorded, 
under  a  penalty  of  a  thousand  dollars.  This  was  done  to  avoid 
litigation.  SpalFord,  one  of  the  surveyors  of  the  company,  in  1801 
resurveyed  the  streets,  alleys  and  public  grounds  of  the  town  or 
city.  He  vacated  one  or  two  alleys  made  by  Peare,  and  added  the 
land  to  the  adjoining  lots,  and  also  opened  one  new  alley.  Beyond 
this  he  made  no  change  in  the  streets,  alleys  and  public  grounds, 
consequently  made  no  change  in  Bath  street.  Spafford's  survey 
was  deposited  by  the  company's  agent,  with  the  recorder  of  the 
county  for  record,  and  was  in  part  recorded  by  him.  The  deposi- 
tion of  Mr.  Cafe  proves  that  this  was  done,  to  comply  with  the  re- 
cording act  of  1800.  The  minutes  and  field  notes  of  the  survey 
are  found  on  record,  but  the  map.  it  is  alleged,  made  by  Spafibrd  is 
not  found  in  the  records.  But  this  is  a  mistake ;  the  testimony 
abundantly  proves,  that  the  authority  of  Spafford's  survey  and  map 
has  been  invariably  recognized. 

Under  the  circumstances,  the  court  will  presume  this  map  to 
have  been  recorded,  if  the  fact  were  not  shown.  The  evidence  that 
the  map  was  made  and  left  for  record,  and  was  used  in  all  cases 
when  necessary  and  proper,  and  this  after  the  lapse  of  more  than 
half  a  century,  b}^  which  the  surveys  of  the  town  have  been  reg- 
ulated for  the  above  period,  and  on  which  so  many  important  in- 
terests depend,  and  known  too  so  intimately  by  every  one,  is  too 
palpable  to  be  doubted  by  any  one.  No  court  can  stultify  itself  so 
as  to  question  the  fact.  A  mere  failure  of  a  ministerial  officer  to 
record  a  map,  is  a  duty  which  will  be  presumed  under  far  less 
stringent  circum.stances  than  those  above  referred  to.  Ingersoll  v. 
Harrison,  12  O..  512  ;  King  v.  Harvey,  4  O.,  52 ;  Marbury  v.  Madi- 
son, 1  Cranch,  161. 

The  grant  to  Lloyd  does  not  assert  that  the  grantors  had  any 
title  to  the  land  conveyed;  it  is  a  naked  quit-claim,  to  what  is  de- 
clared in  the  deed  to  have  been  an  unknown  and  doubtful  right. 
*The  grantees  from  Lloyd  entered  into  possession  of  the  prem-  -gy 
ises  in  their  own  right  and  behalf,  and  not  for  or  in  behalf  of 
the  trustees  of  the  land  company,  or  of  their  cestuis  que  trust. 
The  defendants  are  not  estopped  from  showing  and  claiming  that 
the  legal  title  to  Bath  street  had  passed  from  the  trustees  to  the 
county  or  corporation  of  Cleveland  in  trust  to  the  public,  before  the 
date  of  their  deed  to  Lloyd ;  and  consequently  Lloyd  took  no  title 
by  that  conveyance.  And  if  this  be  so,  where  is  the  trust  relation 
between  Lloyd  and  the  proprietors  of  the  reserve. 

Suppose  the  trustees  of  this  land,  instead  of  selling  to  Lloyd, 
had  themselves  taken  exclusive  possession  of  Bath  street,  under 
claim  of  title,  what  could  they  do.  They  as  the  dedicators  of  this 
street  could  file  their  bill  in  behalf  of  the  public  to  correct  this 
abuse ,  but  they  could  maintain  no  suit  to  appropriate  the  property 
to  themselves  on  the  plea  that  it  reverted  to  them. 
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In  the  appropriate  language  of  one  of  the  counsel  for  the  com- 
plainants, I  would  say,  "Lloyd  is  not  in  as  a  purchaser  from  the 
original  proprietors,  those  who  held  the  beneficial  interest  in  the 
land  before  the  dedication,  or  those  who  would  be  entitled  to  it,  if 
the  dedication  should  be  avoided.  He  went  to  trustees  who  had  a 
mere  naked  trust  in  behalf  of  the  original  proprietors ;  and  took 
from  them  a  release  of  their  trust  estate.  The  deed  which  they 
gave  would  indeed  pass  the  trust  estate,  it  could  do  nothing  more. 
Not  a  scintilla  of  beneficial  interest  was  passed  by  it,  and  if  there 
should  be  recovery  in  ejectment,  the  plaintiff  would  merely  stand 
as  the  trustee  for  the  original  land  company,  to  hold  it  as  their  trus- 
tee for  their  benefit.  He  has  nothing  but  a  trust.  The  deed  itself 
tells  the  whole  story  of  its  inception  and  consummation.'* 

It  is  said  that  ^n  easement  only  passed  by  the  dedication  of 
1796 ;  an  easement  under  the  authority  of  law,  remains  until  the 
law  shall  be  changed. 

It  is  said  that  a  dedication,  if  in  written  terms,  cannot  be  en- 
larged or  altered  by  parol ;  a  dedication  may  be  made  by  parol,  the 
books  are  full  of  such  cases.  The  Pittsburgh  case  is  an  evidence 
of  the  fact,  and  the  Cincinnati  common.  But  where  a  dedication  is 
made  more  than  half  a  century,  evidenced  by  a  map  and  other  terms 
728    *^^  description,  which  have  served  as  guides  fixing  the  plan  of 

the  town,  designating  its  streets,  its  alleys  and  its  lots,  and 
which  maps  and  written  papers  have,  by  universal  consent,  been 
referred  to  as  establishing,  for  more  than  half  a  century,  the  de- 
marcations of  the  property  of  the  town,  including  the  streets 
owned  by  the  public,  the  private  rights  of  individuals  can  never  be 
doubted  by  any  court  which  regards  the  rights  of  property  as 
permanently  settled. 

The  counsel  in  the  defence  argues,  that  the  property  in  contro- 
versy was  dedicated  to  the  public  or  abandoned ,  and  this  it  is  in- 
sisted, is  neither  good  logic  nor  good  law.  The  argument,  as  un- 
derstood, was,  in  the  alternative,  and  was  certainly  good  to  show, 
that  if  the  property  had  been  dedicated  or  abandoned,  the  right  was 
not  in  the  complainant. 

The  land  sought  to  be  recovered  is  now  very  valuable,  and  in- 
cluding the  alluvial  formation  which  has  been  added,  embraces 
twenty  acres  of  soil  above  high  water,  exclusive  of  streets  and  the 
lake  shore.  It  is  claimed  as  having  been  dedicated  as  Bath  street  of 
Cleveland. 

The  original  survey  of  this  property  was  a  street  by  Seth 
Peare,  September  16,  1795.  By  this  survey  and  map,  and  the  sales 
made  by  the  proprietors  between  1796  and  1800,  it  was  claimed  to 
have  been  dedicated  as  a  street.  This  is  shown  by  Peare*s  map  and 
minutes  and  the  record  of  the  Connecticut  Land  Company.  Hap- 
pily the  original  of  the  minutes  and  the  map  have  been  preserved 
in  the  form  they  were  when  the  Cleveland  Land  Company  began  to 
act  upon  them  in  selling  lands  in  1797.  And  to  this  day  there  has 
never  been  any  other  survey  or  field  notes  made  by  any  one.  Spaf- 
ford*s  map  made  new  traces  of  old  lines,  and  placed  more  perma- 
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nent  monuments  on  the  ground.  In  Peare's  map  a  space  of  lot 
191,  and  west  of  Water  street,  and  south  of  the  water's  edge  of  the 
lake  shore,  is  left  unsurveyed  into  lots,  and  is  marked  on  the  map, 
*'Bath  street." 

A  great  number  ol  statutes  from  time  to  time  was  passed  to 
establish  and  regulate  the  streets  of  Cleveland,  and  certain  lots 
were  authorized  to  be  leased  for  various  purposes  for  the  public  ser- 
vice, and  this  policy  seemed  to  have  been  continued  for  a  great 
*number  of  years,  where  such  lots  were  not  required  for  other  -og 
purposes. 

In  1841,  the  council  of  Cleveland  made  an  interesting  report 
in  regard  to  certain  streets — in  which  they  say  of  Bath  street,  that 
all  land  westerly  of  Water  street,  east  of  Cuyahoga  and  northerly 
of  lot  191,  bounded  southerly  by  a  line  south  64°  west,  was  included 
in  Bath  street.  And  they  say,  "the  committee  are  of  opinion 
(Anson  Haysen  dissenting,)  that  all  the  land  lying  northerly  of 
lot  191  as  subdivided  and  the  northerly  part  thereof  located  and  ex- 
tended northerly  to  Lake  Erie  is  included  in  Bath  street,  and  is  a 
legal  highway." 

In  Barclay  v.  Howell,  6  Peters,  612,  the  court  say,  ''Where  a 
part  of  a  strip  of  land  adjoining  a  river  had  been  used  as  a  way, 
and  the  residue  was  not  in  a  condition  to  be  so  used,  without  grad- 
ing, etc.,  and  the  public  authorities  from  time  to  time  improved 
more  and  more  of  it,  and  the  proprietors  had  made  no  claim  for 
thirty  years,  and  their  agent  declared  when  the  town  was  laid  out 
that  it  was  reserved  for  a  street :  held,  that  the  jury  would  be  war- 
ranted in  finding  a  dedication  of  the  whole  strip,  and  if  so  dedicated 
the  proprietor  could  not  recover."  And  that  an  agent  in  laying 
out  a  town,  returns  a  plan  afterwards  acted  on  by  the  principal,  and 
while  engaged  in  the  work  declares  to  the  effect  that  a  certain  slip 
of  ground  was  reserved  for  a  street,  are  admissible  to  prove  a  dedi- 
cation of  the  land  to  that  use. 

And  in  the  case  of  Godfrey  v.  Alton,  12  111.,  38,  the  court  say, 
**When  a  street  is  laid  out  bordering  on  a  navigable  water,  it  will  be 
presumed  that  it  was  intended  to  be  dedicated  both  for  a  highway 
and  a  landing.  The  navigable  water  is  a  highway  ;  and  when  in 
contact  with  this,  the  easement  of  a  street  or  highway^  is  granted, 
the  very  location  of  the  latter  shows  that  it  was  designed  for  the 
purpose  of  loading  and  unloading  freight,  and  landing  passengers 
from  the  water.  The  dedication  of  the  banks  of  the  water  unites 
the  two  easements,  each  of  which  is  essential  to  the  lull  enjoyment 
of  the  other." 

Every  one  knows  that  the  accretions  on  the  shores  of  our  lakes, 
in  most  cases,  rapidly  increase,  and  that  they  are  claimed  as  gener- 
*ally  belonging  to  the  owner  of  the  fee.  This  has  long  been  ^^^ 
the  doctrine  of  our  courts,  and  it  applies  as  well  to  the  civil  as 
the  common  law.  But  I  am  not  sure  that  the  doctrine  may  not 
have  been  carried  too  far,  where  the  accumulations  have  arisen,  in 
a  considerable  degree,  from  the  improvement  of  the  ports  and  land- 
ing places.     In  regard  to  a  general    commerce,  or  a  more  limited 
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one,  where  the  expenditure  is  necessarily  incurred  by  the  public,  it 
should  exercise  control  for  the  protection  and  interest  of  commerce. 

It  may  be  necessary  to  inquire  how  far  this  alluvial  formation 
may  be  followed,  when  the  person  bounded  by  it  has  been  subjected 
to  no  expense,  and  when  it  may  become  inconvenient  to  the  public? 
How  shall  the  limit  be  fixed?  It  is  indispen.sable  that  there  should 
be  a  regulation,  which  should  be  just  to  all  parties  interested  in  it, 
and  should  protect  the  symmetry  and  convenience  of  the  port.  It 
would  seem  that  where  the  lot  of  the  occupant  was  bounded  by  a 
street  which  formed  the  water  line  ot  the  shore,  he  was  limited  by 
the  street,  and  could  not  claim  beyond  it.  But  where  the  street  did 
not  limit  the  boundary,  the  owMier  of  the  soil  is  obliged  to  protect 
his  shore,  and  for  this  purpose  he  may  claim  the  alluvial  formation. 
So  in  regard  to  the  common  at  New  Orleans  ;  it  was  enlarged  by 
deposit,  and  to  presence  the  commerce  of  the  city,  the  made  land 
was  protected  to  prevent  the  city  from  being  cut  off  from  the 
river . 

Independently  of  the  dedication  of  Bath  street,  extending  to 
the  line  of  the  lake,  in  1801,  and  the  abandonment  in  1809,  after 
the  sun'eys  were  completed  and  the  Indian  title  was  extinguished, 
the  objection  remains,  that  by  the  progress  of  time,  the  claim  had 
become  stale,  and  not  a  proper  subject  of  relief  in  equity.  In  the 
case  of  Smith  v.  Clay,  3  Brown's  Chan.  Rep.  642,  it  is  said  by  Lord 
Camden :  **A  court  of  equity,  which  is  never  active  in  relief 
against  conscience  or  public  convenience,  has  always  refused  its  aid 
to  stale  demands,  where  the  party  has  slept  upon  his  rights,  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is  passive,  and  does 
nothing.  Laches  and  neglect  are  always  discountenanced;  and, 
-g.  *therefore,  from  the  beginning  of  this  jurisdiction  there  was 
always  a  limitation  to  suits  in  this  court. 

By  analog}'  to  courts  of  law,  chancery  will  apply  the  act  of 
limitation.  In  Haven  v.  Annesley,  2  Schoales  &  Lefroy,  6S8,  689, 
the  doctrine  of  the  court  is,  **  that  in  cases  where  the  statute  does 
not  afford  a  direct  analogy,  the  court  will  proceed  according  to  its 
discretion,  and  this  discretion  will  be  governed  by  considerations 
of  public  policy,  in  view  of  the  circumstances  of  the  particular 
case."  In  a  certain  class  of  cases  a  court  of  equity,  acting  on  its 
own  original  principles,  will  refuse  its  aid  under  the  special  circum- 
stances of  the  case ;  and  under  other  circumstances,  will  give  relief 
in  less  time  than  required  by  the  statute.  The  chancellor,  under 
ordinary  circumstances,  will  follow  the  statute.  But  he  is  not 
r  bound  to  do  so,  but  will  be  influenced  by  the  peculiar  circumstances 
of  each  case.  This  doctrine  is  laid  down  in  almost  all  the  leading 
authorities,  and  especially  in  Beckford  v.  Wade,  17  Ves.,  98,  99; 
Barry  v.  Ringord,  1  Cox,  145 ;  Bergen  v.  Bannett,  1  Caine's  Cases, 
19 ;  Prevost  v.  Gratz,  6  Wheat.,  481 ;  Hughes  v.  Edwards,  9 
Wheat.,  489;  Miller  v.  Mclntire,  6  Peters,  61;  Pratr  v.  Vatlier,  9 
Peters.  405;  Bowman  v.  Wathan,  1  Howard,  189. 
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Vigilance  is  required  in  the  prosecution  of  claims,  and  it  has 
been  the  policy  of  all  governments  to  bar  claims  if  not  prosecuted 
within  a  limited  time. 

More  than  half  a  century  has  transpired  since  the  affairs  of  the 
Connecticut  Company  were  said  to  be  finally  adjusted.  All  claims 
known  to  the  company  at  that  time  were  settled,  in  regard  to  debts 
due  and  the  distribution  of  property.  Great  particularity,  it  is 
said,  was  observed  in  the  exactnes-;  of  this  adjustment.  The  rirst 
and  second  generations  of  this  large  Connecticut  company  have  gone 
to  their  account.  I  now  speak  of  the  shareholders  of  the  original 
company.  But  a  small  portion  of  them  can  now  be  living.  If 
they  had  left  no  other  record  of  their  lives  and  deaths,  we  should  have 
looked  for  them  among  the  memorials  of  the  dead.  But  the  papers 
ot  this  suit  contain  some  of  the  names  of  the  descendants  ot  the 
shareholders,  if  not  some  of  those  who  belonged  to  the  company 
originally. 

*It  is  a  w^ell  established  principle,  that  a  mere  quit-claim  --^ 
deed,  without  covenants  of  warranty,  does  not  tstop  the 
grantor  from  showing  that  no  title  passed  by  such  deed,  and  that, 
consequently,  by  the  principle  of  reciprocity,  it  cannot  estop  the 
grantee  from  denying  the  title  of  the  grantor  at  the  date  of  the 
deed.  The  defendants,  then,  are  not  estopped  from  showing  and 
claiming  that  the  legal  title  to  Bath  street  had  passed  to  the 
trustees  of  the  county  or  corporation  of  Cleveland,  in  trust  for  the 
public,  before  the  date  of  their  deed  to  Lloyd,  and  that,  conse- 
quently, Lloyd  took  no  title  by  that  conveyance. 

In  their  bill,  the  complainants  charge  that  the  conveyance  by 
the  trustees  of  the  Connecticut  Land  Company,  to  Lloyd,  of  the 
land  now  in  dispute,  was  made  by  a  fraudulent  combination,  be- 
tween the  parties  to  that  deed,  in  violation  of  the  trust  with  which 
the  land  was  charged,  and  with  the  design  of  depriving 
the  complainants  of  their  rights;  that  Lloyd  had  notice  of  the 
trust,  and  that  conveyance  to  him  was  fraudulent  and  void,  seems 
to  be  clear. 

The  original  shareholders  never  authorized  the  trustees  to  make 
the  assignment  to  Lloyd,  it  is  believed,  in  any  form,  which  seems 
to  be  apparent  from  the  deed.  They  incurred  no  responsibility, 
nor  were  they  authorized  to  assume  any.  The  purchaser  hoped  to 
make  something  out  of  property  which  resulted  from  the  labor  of 
others,  knowing  that  he  could  lose  nothing.  The  prospect  was  a 
prospect  ol  gain  on  the  one  side,  without  loss  on  the  other. 
Whether  Lloyd  had  any  interest  in  any  original  share  in  the  com- 
pany, is  not  known.  Whether  he  paid  anything  to  the  trustees,  is 
not  known.  The  presumption,  from  the  the  face  of  the  quit-claim 
deed  is,  that  if  any  consideration  were  paid,  it  must  have  been  a 
nominal  amount  only. 

More  than  twenty-seven  years  had  transpired  since  the  final 
adjustment  of  all  claims  by  this  company  in  1809,  and  it  would 
have  been  forgotten,  or  rather  it  would  not  have  been  brought 
again  into  view  had  not  the  purchaser's  hopes   been  quickened  by 
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a  speculation.  He  is  charged  with  fraud  in  procuring  from  the 
trustees  the  deed.  Twenty-seven  years  the  claim  remained  dor- 
mant, and  there  is  no  reason  why  its  sleep  should  be  disturbed  at  this 
late  date.  Its  resuscitation  now  can  impart  no  vitality  to  the  claim 
-go  so  deliberately  *abandoned  in  1809,  nor  can  it  explain  the  dedi- 
cation of  Bath  street  in  1801 ;  and  least  of  all,  can  it  excuse 
the  staleness  which  now  rests  upon  it. 

Until  1842,  no  one  took  possession  of  the  claim ;  but  at  this 
late  period  can  the  new  claimant  hope  to  connect  it  with  the  delib- 
erate abandonment  of  1809,  when  it  was  disclaimed  by  the  original 
shareholders. 

The  case  does  not  rest  on  the  statute  of  limitations,  .in  the 
opinion  of  the  court,  but  upon  those  great  principles  of  equity,  which 
are  exercised  under  its  own  rules,  by  a  court  of  chancery.  It  is  a 
case  not  fitted  for  technical  rules  and  special  pleading.  The  associ- 
ation was  tormed  on  liberal  principles  and  on  enlarged  plans.  Im- 
mense sums  of  money  have  been  expended  in  the  construction  of 
railroad  depots  and  other  improvements  in  this  city,  whose 
benefits  have  been  extended  not  only  through  Ohio,  but  throughout 
the  West. 

Having  deliberately  considered  the  leading  facts  of  the  case, 
and  the  law  which  applies  to  them,  I  am  brought  to  the  following 
conclusions : 

1.  That  in  1795,  the  Connecticut  I^and  Company  made  a  large 
purchase  in  the  Western  Reserve,  and  issued  to  the  stockholders 
certificates  of  stock  for  their  respective  interest  therein,  which  was 
divided  into  shares ;  that  this  stock  was  vested  in  trustees,  for  the 
purpose  of  partition  and  conveyance  to  purchasers ;  that  the  lands 
were  surveyed  and  distributed  among  the  shareholders 

2.  That  the  town  of  Cleveland  was  laid  out,  and  the  plot  of  the 
town  was  made  into  streets  and  squares,  and  that  Bath  street  was 
laid  out  as  the  street  bordering  on  the  lake,  and  included  the  original 
street  on  the  water  line ;  that  it  was  dedicated,  as  including  the  land 
to  the  lake  on  the  north. 

3.  The  articles  of  the  association  were  designed  as  temporary, 
and  that  the  surveys  having  been  completed,  the  Indian  title  extin- 
guished, the  shares  were  distributed  among  the  stockholders  in  1809, 
and  a  final  settlement  of  their  affairs  was  made  of  all  matters 
between  them,  and  it  was  agreed  that  there  should  be  no  other 
adjustment  of  their  accounts  which  were  then  known,  and  only  those 
which  might  afterward  be  discovered,  should  be  examined.  None 
734  *^"^^»  ^^  ^^  understood,  have  been  discovered,  and  any  matters 

known  should  be  considered  as  abandoned. 

4.  The  claim  is  alleged  to  be  a  stale  one,  growing  out  of 
the  beginning  of  the  present  century,  and  will  not  be  aided  in 
equity. 

5.  The  defendants  have  expended  vast  sums  of  money  in  the 
construction  of  five  railroad  lines  and  their  depots,  at  the  expense 
of  near  a  million  of  dollars,  on  land  made  between  Bath  street  and 
the  lake,  all  of  which,  or  nearly  all  of  which,  is  now  covered  by 
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railroads,  depots  and   other  buildings,  for   the  accommodation  of 
commerce. 

6.  Under  these  circumstances  and  facts,  I  am  compelled,  by 
a  sense  of  duty,  to  say  that  I  do  not  think  the  claim  set  out  in  the 
bill  is  sustainable  in  equity  in  tavor  of  Lloyd  or  his  assignees,  or  in 
favor  of  the  Connecticut  Land  Company.  It  is  therefore  dismissed 
with  costs. 


*DEVISE— EXECUTIONS.  489 

[Superior  Court  of  Cincinnati,  1863.] 

Andrew  M'Micken,  Trustee,  Etc.,  v.  The  Board  of  Direc- 
tors OF  THE  M'Micken  University. 

1.  The    term  "household  furniture,"  though   not  susceptible  of  strict  defini- 

tion, has  acquired  a  definite  meaning,  by  which  it  is  understood  to  in- 
clude everything  which  may  contribute  to  the  use  or  convenience  of  the 
householder,  or  the  ornament  of  the  house,  such  as  plate,  linen,  china, 
pictures,  etc. 

2.  Where  a  testator  by  his  will   bequeathed  to  A.  "all   his  library  and  house- 

hold furniture  of  every  description,  and  any  other  personal  property  not 
thereinafter  specifically  devised,"  and  by  a  subsequent  clause  devised  to 
B.  'all  his  real  estate  and  personal  property,  which  he  may  acquire  after 
the  date  of  his  will,"  and  again  to  B.  "all  the  rest  and  residue  of  lis  real 
and  personal  estate,  not  thereinbefore  devised  "  Held^  that  a  portrait  of 
the  testator,  painted  after  the  making  of  the  will,  and  at  the  time  of  his 
death  still  in  possession  of  the  artist  in  another  city,  passed  to  A. 
under  the  devise  of  "household  furniture." 

3.  By  the  law  of  Ohio  "family  pictures  "  aie  exempt  from  execution,  but  per 

Storbr,  J  ,  this  exemption  would  not  extend  to  the  private  gallery  of  a 
connoisseur  nor  to  costly  pictures  the  subjects  of  which  are  not  con- 
nected with  the  family  in  whose  possession  they  ate  found. 

W.  B.  Caldwell  and  M.  H.  Tilden  for  plaintiff. 

T.  C.  Ware  for  defendant. 
Storer,  J. 

This  action  is  brought  to  test  the  ownership  of  a  portrait  ot 
Charles  McMicken,  deceased,  the  uncle  of  the  plaintiff,  and  the 
founder  of  the  McMicken  University. 

The  plaintiff  claims  the  property  as  legatee  of  Charles  Mc- 
Micken, whose  will  was  made  in  September,  1855.  The  testator 
died  in  1857,  and  his  will  was  admitted  to  probate  in  April  in  the 
same  year. 

Mr.  McMicken  was  a  resident  of  Cincinnati,  but  his  will  was 
executed  in  Philadelphia  ;  between  the  making  of  which  and  his 
death,  he  had  sat  for  his  portrait  to  an  artist  of  the  latter  city,  who 
had  finished  it,  though  it  was  still  in  his  possession  at  McMicken's 
death.  It  was  sent  afterwards  to  Cincinnati,  and  all  the  parties 
*concerned  have  submitted  the  case  to  us,  to  determine  the  -g^ 
ownership  of  the  property. 

The  testator's  family  mansion,  where  he  had  l<.»ng  resided 
with  one  or  both  of  the  claimants,  was  in  Cincinnati,  and  there 
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was  all  his  furniture  and  household  ornaments,  with  the  excep- 
tion of  his  portrait. 

By  the  8th  clause  of  the  4th  section  of  his  will,  he  gave  to 
the  plaintiflF  "all  his  library  and  household  furniture  of  every 
description,  and  any  other  personal  property  not  thereinafter  spe- 
cifically devised,  to  be  equally  divided  with  his  niece,  Lizzie  Mc- 
Micken.'* 

Other  bequests  are  made  to  the  same  parties,  as  well  as  to 
other  relatives  and  friends ;  but  the  great  mass  of  his  estate  is 
given  to  the  city  of  Cincinnati,  **for  the  purpose  of  building,  es- 
tablishing, and  maintaining  two  colleges  for  white  boys  and  girls." 
This  devise  is  in  section  31,  and  the  different  classes  of  property 
given  are  particularly  stated.  For  this  purpose,  by  the  oth  clause, 
"all  his  real  estate  and  personal  property  which  he  may  acquire 
after  the  date  of  his  will,'*  and,  by  the  9th  clause,  "all  the  rest  and 
residue  of  his  real  and  personal  estate,  not  thereinbefore  devised," 
is  given  to  the  city.  These  several  clauses  are  those  under  which 
the  parties  severally  claim. 

The  plaintiff  regards  the  bequest  of  "the  household  furniture 
of  every  description"  as  broad  enough  to  include  the  testator's 
portrait.  The  defendants,  who  represent  the  city,  place  their 
right  upon  the  5th  and  9th  clauses  of  the  31st  section,  already  re- 
ferred to. 

The  words  **household  furniture,"  or,  as  some  of  the  older 
writers  use  the  term,  "household  stuff,"  have  now,  we  suppose,  a 
definite  meaning,  and  are  understood  by  the  profession  to  include 
a  class  of  personal  chattels  very  readily  distinguished  from  the 
more  general  description,  by  which  movable  property  may  pass  to 
a  devisee  or  a  vendee. 

One  of  the  earliest  cases  in  the  books  where  the  question  is 
discussed  is  that  of  Kelly  v.  Powlet,  Ambler,  605.  The  point  there 
made  to  the  Master  of  the  Rolls,  Sir  Thomas  Clark,  was  this  :  Did 
plate  pass  to  the  legatee  of  the  "household  furniture?"  In 
491  ^considering  the  question,  he  says,  **the  word  household  furni- 
ture has  as  general  a  meaning  as  possible.  It  is  incapable  of 
a  definition.  It  comprises  everything  that  contributes  to  the  use  or 
convenience  of  the  householder  or  the  ornament  of  the  house." 
The  term  was  held  to  be  large  enough  to  include  plate,  whether  in 
use  or  not,  provided  it  was  in  the  possession  of  the  devisor,  and  not 
intended  for  any  other  purpose  than  that  of  household  use ;  the 
quantity  and  value  to  be  measured  by  the  condition  and  rank  of  the 
family.  It  was  admitted  by  the  plaintiff  in  this  case,  who  is  re- 
ported to  have  been  present  in  court,  that  "pictures,  whether  hung 
up  or  in  cases,  would  pass  by  the  devise,"  as  well  as  plate.  This 
case  is  also  reported  in  Dickens,  359. 

Before  this  decision,  it  was  held,  in  Bridgman  v.  Darr,  3  Atk., 
202,  that  a  library  of  books  did  not  pass  by  the  words  household 
furniture,  giving,  as  a  reason,  that  "they  were  for  the  entertainment 
of  the  mind,  and  not  furniture  for  use  or  ornament."  The  rule  has 
also  been,  in  some  one  of  its  phases,  discussed  in  Franklin  v.  Earl 
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of  Burlington,  Prec.  in  Ch.,  251 ;  Nichols  v.  Osborne,  2  Peere  Wil- 
liams, 400  ;  Le  Farrant  v.  Spencer,  1  Vesey,  Sr.,  97 ;  and  Gayre, 
V.  Gayre,  2  Vernon,  538.  In  Pratt  v.  Jackson,  2  Peere  Williams, 
302,  the  construction  given  by  the  Lord  Chancellor  was  deemed  too 
liberal,  and  on  appeal  to  the  House  of  Lords  his  decision  was  re- 
versed: 3  Bro.  Pa.  Cas.,  194. 

The  doctrine  to  be  deduced  from  all  these  cases  is  summed  up 
by  Mr.  Roper  thus :  "By  the  term  household  furniture,  everything 
is  included  which  may  contribute  to  the  use  or  convenience  of  the 
householder  or  the  ornament  of  the  house,  as  plate,  linen,  china, 
both  useful  and  ornamental,  ^lu^  pictures :  "  Law  of  Legacies,  141. 

The  English  Courts  have  been  consistent  in  their  construction 
of  the  words  we  have  alluded  to.  We  discover  no  exception  to  the 
principle  in  any  of  the  cases,  from  the  report  in  Ambler  to  the 
present  time.  On  the  co^trar3^  we  find  the  law  stated  without  any 
reservation  in  Cole  v.  Fitzgerald,  1  Sim.  &  Stii.,  189,  which  was 
aflfirraed  in  3  Russell,  320.  The  question  was  again  discussed  in 
Cremorin  v.  Anlrobus,  5  Russell,  320,  where  Lord  Lyndhurst  ex- 
pressly held  these  words  would  pass  to  the  devisee  "ornamental 
pictures." 

*Mr.  Williams  in  his  elaborate  work  on  Executors,  vol.2,  .^^ 
1021,  accepts  the  construction  without  any  dissent  on  his  part ; 
and  Jarroan,  in  vol.  1,  699,  admits  the  doctrine  in  his  text  without 
reservation,  though  in  a  note  he  quotes  from  the  report  in  Ambler, 
that  "pictures  hung  up  will  pass ;  '*  while  in  the  case  to  which  he 
refers,  reported  both  in  Ambler  and  Dickens,  it  is  expressly  stated 
that  the  admission  included  "pictures  not  only  hanging  up,  but 
those  found  in  cases." 

The  meaning  thus  given  to  these  devisory  words  is  quoted  with 
approbation  by  Chancellor  Kent,  in  Bann  et  al.  v.  Winthrop,  1  Johns. 
Ch.  Cas.,  329,  and  by  the  court  of  appeals  in  Virginia,  in  Carnagy 
V.  Woodcock,  2  Muuford,  234. 

In  Ohio,  we  have  no  judicial  construction  of  these  words  in 
any  reported  case,  but  our  legislature,  by  several  important  statu- 
tory provisions,  has  informed  us  what  its  understanding  has  been 
of  this  class  of  personal  property.  By  the  section  43  "of  the  act 
to  provide  for  the  settlement  of  the  estates  of  decedents,"  1  Swan, 
574,  the  personal  representative  is,  in  all  cases,  expressly  required 
to  leave  with  the  widow,  to  be  kept  by  her  for  life,  and  after  her 
decease  to  be  the  absolute  property  of  her  children,  all  "family  pic- 
tures." And  by  the  3d  clause  of  the  1st  section  of  an  amendment 
to  the  law  regulating  judgments  and  executions,  "family  pictures 
are  exempted  from  lev>  and  sale." 

We  ought  not  to  extend  the  exemption  in  these  clauses  to  the 
private  gallery  of  a  connoisseur,  nor  yet  to  costly  pictures,  the  sub- 
jects of  which  are  not  connected  with  the  family  in  whose  posses- 
sion they  are  found.  As  the  family  Bible  is  specially  excepted 
which  preserves  the  names,  the  births,  the  marriages,  and  the  bur- 
ial of  the  parents  and  the  children,  so  the  portrait  of  a  father  or  a 
mother  may  well  be  preserved  as  a  living  memory  to  a  son  or  a 
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daughter,  alike  consecrated  by  human  sympathy,  and  vindicated 
by  the  law. 

By  the  terms  of  the  bequest  in  the  8lh  clause  of  the  4th  sec- 
tion of  the  testator\s  will,  the  property  described,  which  is  defined 
to  be  household  furniture  of  every  description,  must  necessarily 
embrace  all  similar  chattels  owned  by  the  devisor  at  the  time  of  his 
493  *^^^^^^'  unless  there  is  a  subsequent  clause  restricting  the  be- 
quest, or  changing  its  natural  meaning. 

Such  was  the  ruling  of  Lord  Camden,  in  The  Dean  and  Chapter 
of  Christ  Church  v  Barrow,  Ambler  6-41.  '*I  am  clear,"  said  he, 
"that  the  pictures  added  to  the  testator^s  collection,  after  making 
his  will,  passed  by  the  devise  to  the  plaintiffs,  upon  the  principle 
that  personal  estate  is  ever  fluctuating ;  and  so  would  it  be  in  case 
of  a  devise  of  all  a  man's  personal  estate  generally."  See  also 
Masters  v.  Masters,  1  Peere  Williams  424. 

So  in  Swinburne  on  Wills  418:  "It  seems  clear/'  says  the 
author,  "by  our  law  and  the  civil  law,  that  a  devise  of  all  a  man's 
personal  estate  passes  all  he  may  die  possessed  of,  and  not  only  that 
he  had  at  the  time  he  made  his  will.  If  the  contrary  resolution 
should  prevail,  it  would  put  one  under  the  difficulty  of  making  a  new 
will  every  day,  and  create  the  greatest  perplexity  imaginable."  See 
also  Gay  re  v.  Gay  re,  2  Vernon  538  ;  Wilde  v.  Holzmeyer,  5  Vesey 
Jr.  811. 

The  spirit  of  the  55th  section  of  our  Wills  act.  2  Swan.  &  C. 
1627,  although  applicable  to  real  estate  strictly,  would  apply,  if  there 
could  be  room  for  doubt.  In  England,  the  act  of  1  Vict.  c.  26, 
which  changes  the  ancient  rule  as  to  alter-acquired  estates,  expressly 
includes  real  and  personal  properly  by  name. 

If  the  devisory  words  we  have  thus  examined  will  embrace  the 
description  of  chattel  in  litigation,  does  the  5th  clause  of  the  31st 
section  of  the  testator's  will  limit  the  former  bequest,  explain  it,  or 
in  2iny  way  modify  his  then  expressed  intention  ?  The  words  relied 
on  by  the  defendants'  counsel  are  these :  "All  my  real  estate  and 
personal  property  which  I  may  acquire  after  the  date  of  this  my 
will,"  following  the  introductory  language  of  the  section,  **I  give, 
devise,  and  bequeath  to  the  city  of  Cincinnati." 

This  clause,  although  broad  enough  to  convey  the  whole  after- 
acquired  personalty,  must  be  taken  in  connection  with  the  previous 
devise  to  the  plaintiff  and  his  sister  Lizzie,  and  be  construed  with 
all  the  circumstances  attending  the  execution  of  the  will,  the  nature 
-g-  of  the  chattel  bequeathed,  as  well  as  the  general  purpose  the 

*testalor  designed  to  accomplish,  before  we  can  clearly  ascertain 
his  intention. 

The  words  household  furniture  are  not  used  in  any  part  of  the 
wmII,  except  in  the  clause  which  gives  all  such  property  to  the  plain- 
tiff and  his  sister.  There  is  no  restriction  upon  the  terms,  nor  yet 
any  exception  as  to  chattels  of  the  same  description  suggested  by 
the  testator.  He  commences  the  distribution  of  his  estate  by  ex- 
pressions having  a  known  legal  definition,  and  which  unquestion- 
ably were  understood  by  the  counsel  who  drew  the  will,  as  well  as 
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by  the  devisor  himself :  He  makes  an  absolute  gift  to  his  nephew 
and  niece  of  all  the  chattels  included  in  the  class  he  described,  with- 
out restriction  or  limitation,  and  it  may  well  be  inferred  he  could 
not  have  intended  that  the  words  personal  property,  subsequently 
used,  should  include  any  article  of  the  class  he  had  already  ex- 
cepted, more  especially  when  we  find  he  annexes  to  the  term  house- 
hold furniture  the  words  **and  any  other  personal  property  not  here- 
inafter specifically  devised,"  thereby  distinguishing  his  household 
furniture  from  every  other  denomination  of  his  personalty.  This 
is  the  settled  rule  of  construction,  where  a  prior  clause  in  a  will  is 
attempted  to  be  controlled  by  a  subsequent  one,  whether  in  the  same 
instrument  or  a  codicil. 

The  principle  is,  *'that  technical  words  or  words  of  known  legal 
import  shall  have  their  legal  effect,  unless  from  subsequent  incon- 
sistent words  it  is  very  clear  that  the  testator  meant  otherwise."  2 
Williams  on  Executors  927. 

The  leading  case  of  Jesson  et  al.  v.  Wright,  decided  by  the 
House  of  lyords,  and  reported  in  2  Bligh  56,  67,  in  which  all  the 
authorities  were  examined,  establishes  fully  the  doctrine.  See  also 
the  opinion  of  Baron  Alderson,  in  Lees  v.  Mossley ,  1  Y.  &  Coll.  Exch. 
Eq.  Cases  589,  and  Denman,  C.  J.,  in  Gallini  v.  Gallini,  5  B.  &  Adolph. 
621.  This  doctrine  is  stated  very  clearly  in  Young  and  Wife  v. 
Executors  of  Mclntyre,  3  O.  501.  'The  widow,'*  says  the  court, 
"claims  upon  general  terms,  and  seeks  an  interpretation  contrary  to 
the  evident  intention.  The  daughter  claims  upon  a  bequest  in 
express  terms  of  the  specific  subject,  and  her  claim  comports  with 
the  whole  intention." 

"^See  also  4  O.  S., 351, Thompson's  Administrator  v.  Thomp-  -g- 
son  et  al.  Nor  is  there  any  objectionto  this  construction,  in  the 
fact  that  the  portrait  had  not  yet  become  a  part  of  the  housjehold 
goods,  and  was  moreover  in  a  distant  city  when  he  died.  It  is  a 
matter  of  intention  merely,  to  what  purpose  the  testator  designed 
to  apply  it,  and  there  is  nothing  to  destroy  the  very  natural  impli- 
cation, that  it  was  his  purpose  to  place  it  in  his  family  mansion,  any 
more  than  there  w^ould  be  if  he  had  purchased  in  the  same  city,  a 
service  of  china,  or  of  plate,  or  some  valuable  article  of  mahogany 
or  rosewood. 

It  might  well  be  asked,  if  the  object  of  the  testator  was  not  to 
to  make  the  portrait  a  part  of  his  household  ornaments,  for  what 
other  purpose  did  he  sit  to  the  artist?  None  is  intimated,  much 
less  proved. 

We  regard  the  relation  the  testator  bore  to  his  kinsmen  of 
great  importance  in  ascertaining  his  purposes  to  the  various  devises 
in  his  will.  He  was  an  aged  man  and  had  never  been  married.  The 
plaintiff  and  his  sibter  were  inmates  of  their  uncle's  family;  the  niece 
living  with  him,  and  doubtless,  presiding  over  his  household.  To  both, 
he  gives  by  the  9th  clause  of  the  same  section,  under  which  the  plain- 
tiff claims  the  property  in  controversy,  the  permission  jointly  "to 
occupy  his  dwelling-house  for  the  period  of  five  years  free  of  rent," 
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thereby  clearly  intimating,  as  we  believe,  not  only  that  the  family 
mansion,  at  his  decease,  but  the  family  furniture  already  devised, 
should  alike  be  enjoyed  by  the  legatees. 

There  would  seem  to  be  a  fitness  in  sustaining  such  bequest,  as 
the  possession  of  the  one  very  naturally  attaches  to  it,  whatever 
made  convenient,  or  ornamented  the  other.  The  object  was  to  pre- 
serve both,  that  the  family,  having  lost  its  head,  might  still  be 
remembered  in  this  token  of  his  regard  for  the  surviving  members. 

A  painstaking,  laborious  man,  who  had  gained  by  industry  a 
large  fortune ;  who  had  struggled  in  the  battle  of  life  and  won  pe- 
cuniary independence  ;  having  no  children,  was  about  to  distribute 
his  estate,  before  the  law  would  make  a  division  among  his  kins- 
men. With  great  particularity  he  gives  to  a  long  list  of  relations 
and  friends,  some  token,  either  in  money,  real  estate,  or  personal 
496  *P''^P€rty»  ^^  ^is  regard.  Having  thus  performed  what  he 
deemed  to  be  his  duty  to  others,  he  p-oposes  to  educate  the 
poor  children  of  Cincinnati,  where  h^  had  long  lived  and  at  last 
died. 

To  establish  on  a  magnificent  scale,  an  institute  for  the  moral 
and  intellectual  improvement  of  generations  yet  to  come  he  had  an 
ideal  before  him  to  which  his  mind  seemed  to  cling  with  great 
tenacity,  and  he  developed  it  in  his  will,  with  as  much  clearness  of 
detail,  as  the  outlines  of  such  a  vast  plan  could  be  understood  or 
foreshadowed,  before  its  parts  were  finally  adjusted,  and  its  work- 
ings practically  understood. 

With  this  double  object  in  view,  the  remembrance  of  his  rela- 
tives, and  the  establishment  of  a  noble  charity  for  his  race,  we  can- 
not suppose  he  could  intend  the  bequest  to  either  object  should  be 
contradicted  by  general  terms,  or  mere  formal  language. 

His  family  furniture  could  not  materially  aid  in  the  foundation 
of  a  great  public  institution,  either  by  the  sale  of  the  property,  or 
its  introduction  within  its  walls.  It  was  fit  only  for  the  family 
man.sion,  and  could  alone  be  properly  valued  by  those  who  could 
associate  with  it  the  name  of  their  relative  and  friend,  who  in  com- 
mon with  them  participated  in  its  daily  use ; — more  especially  so, 
when  a  family  portrait  becomes  the  evidence  of  former  friendship, 
or  future  remembrance. 

We  cannot  presume  it  could  have  been  the  intention  of  the  de- 
ceased to  bequeath  the  mere  work  of  the  artist  to  an  institution  to 
commemorate  the  name  of  its  founder,  when  by  an  act  of  princely 
liberality  he  had  already  erected  a  monument,  upon  which  he  might 
well  inscribe  the  language  of  the  poet : 

**Non  omnis  moriar, 
Multaque  pars  uiei  vitabit  Libitinam." 

It  will  be  more  in  harmony  with  the  testator's  spirit,  and  illus- 
trate more  truly  the  modesty  with  which  he  endows  a  university,  by 
the  bequest  to  our  city  of  nearly  half  a  million  of  dollars,  for  our 
own  people  to  provide  the  portrait,  or  the  statue,  to  commemorate 
a  public  benefactor.     He  who  left  them  a  splendid  inheritance  has 
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done  enough  to  perpetuate  his  name.     When  the  edifice  shall  be 
erected,  *where  the  recipients  of  his  bounty  are  to  be  educated,     -  g- 
it  will  then  be  a  just  tribute  to  his  memory,  that  the  canvas  or 
the  marble  shall  remind  posterity  of  Charles  McMicken. 

On  the  whole  case,  we  are  of  opinion  that  the  plaintiffs,  as  de- 
visees under  the  will  of  the  testator,  are  entitled  to  the  possession, 
and  have  the  only  title  to  the  property  they  claim. 


♦BILLS  AND  NOTES.  330 

[Superior  Court  of  Cincinnati,  General  Term.] 

tDuMONT  v.  Williamson. 

1.  The  meaning  and  purpose  of  an  indorsement  without  recourse,  examined 

and  adjudged. 

2.  When  a  note  is  sold  in  market,  the  vendor  and  vendee  being  upon  equal 

terms,  having  each  the  same  knowledge  of  the  parties  to  the  instrument, 
and  there  is  no  concealment  or  mi-jrepresentation  by  the  vendor,  who 
indorses  it  "without  recourse,'*  he  is  not  liable  to  the  vendee,  if  the  name 
of  one  of  the  parties  is  forged. 
*3.  He  is  not  liable  on  any  supposed  contract  growing  out  of  his  indorse-  qq  i 
ment,  as  it  is  but  a  transier  of  the  note,  without  the  usual  guaranty; 
nor  can  he  be  held  at  all  unless  fraud,  concealment,  or  misrepresentation 
is  proved,  or  the  note  is  given  in  payment  of  a  prior  indebtedness. 

Storer,  J. 

This  case  is  reserved  from  special  term  for  the  opinion  of  all 
the  judges  upon  the  legal  questions  arising  on  demurrer. 

The  plaintiff 's  petition  .states,  ''that  on  the  12th  day  of  May, 
1860,  at  Cincinnati,  Henry  Essman  made  his  promissory  note  to 
William  Wolf,  or  order,  for  $500,  value  received,  five  mouths  after 
date,  which  note  purported  to  be  indorsed  by  said  Wolf,  and  after- 
wards came  to  the  hands  of  the  defendant  Williamson,  who  after- 
wards indorsed  and  delivered  the  same  to  the  plaintiff,  but  without 
recourse  on  himy  A  copy  of  the  note  is  made  a  part  of  the  petition, 
with  the  indorsement  thus  restricted  and  qualified.  It  is  further 
alleged,  "that  the  defendant  by  such  indorsement  thereby  warranted 
the  signature  of  said  William  W^olf  was  genuine  and  made  by  him, 
when,  in  truth  and  in  fact,  it  was  not,  but  the  same  was  and  is  a 
forgery  ;*'  by  reason  whereof  the  note  was  of  no  value,  the  said 
Essman,  the  maker  being  wholly  insolvent.  There  is  also  the  usual 
averment  of  demand  and  notice,  and  a  claim  to  recover  the  amount 
of  the  note. 

The  demurrer  admitting  all  the  facts  properly  pleaded  and  their 
legal  implications,  the  question  is  directly  presented  for  our  decision, 
what  was  the  legal  effect  of  defendant's  indorsement  "without 
recourse.*' 

We  find  no  English  cases  where  the  point  has  been  adjudicated, . 
though  qualified  indorsements  are  often  made  in  Great  Britain  upon 
bills  and  notes.     Mr.  Chitty  says,  in  his  work  on  Bills,  p.  235,  this 
mode  of  indorsing  is  allowed  in  France  and  America,  and  states  the 

tThe  judgment  in  this  case  was  reversed   by  the   supreme   court     See 
opinion,  ISO. S.,  515. 
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object  to  be  "to  transfer  the  interest  in  the  bill  to  the  indorsee,  to 
enable  him  to  sue  thereon,  without  rendering  the  indoiser  personally 
liable  for  its  payment."  In  ch.  6,  p.  224,  225,  he  has  placed  in  his 
text  the  forms  of  indoTsement  applicable  to  vaiious  cases,  and  in, 
class  four,  where  he  describes  a  qualified  indorsement,  he  illustrates 
hfs  meaning  by  using  the  words  **James  Atkins,  sans  recatirs^'' 
or  *  James  Atkins  with  intent  only  to  transfer  my  interest  and 
not  to  be  subject  to  any  liability,  in  case  of  non-acceptance  or  non- 
payment." 

332  *J"^S^  Story  adopts  this  definition  with  the  additional  re- 
mark, that  a  qualified  indorsement  without  recourse,  though  it 
saves  the  indorser  from  liability,  does  not  restrain  its  negotiability  : 
Promissory  Notes,  section  146;  Richardson  v.  Lincoln,  5  Metcalf 
201. 

An  absolute  transfer  by  indorsement  imposes  upon  the  party 
making  it,  in  contemplation  of  law,  1.  That  the  instrument  is 
genuine,  as  well  as  all  the  attendant  signatures ;  2.  That  the  in- 
dorser has  a  good  title  to  the  instrument ;  8.  That  he  is  competent  to 
bind  himself  as  indorser ;  4.  That  the  maker  is  able  to  pay  the  note, 
and  will  do  so  upon  due  presentment  at  maturity ;  5.  If  not  paid 
when  thus  presented,  that  upon  notice  to  the  indorser  he  will  dis- 
charge it :     Story  on  Promissory  Notes,  section  135. 

It  must  follow,  then,  that  when  an  indorsement  is  made  and 
taken  without  recourse  in  the  qualified  form,  as  it  appears  upon  the 
note  in  controversy,  every  liability,  that  would  otherwise  exist,  is 
excluded,  and  no  action  can  be  maintained  upon  the  defendant's 
transfer  thus  restricted. 

For  every  practical  purpose,  such  a  restricted  indorsement  may 
he  placed  upon  the  same  footing  as  a  note  payable  to  bearer,  or  trans- 
ferred by  delivery.  In  the  latter  case,  the  person  making  the  trans- 
fer does  not  thereby  become  a  pirty,  nor  does  he  incur  the  obligation 
or  responsibility  belonging  to  an  indorser. 

This  doctrine  was  settled  by  Lord  Holt,  in  Gov.  and  Co.  Bank 
of  England  v.  Newman,  1  Lord  Raym.  442,  and  is  adopted  by  all  the 
late  text  writers. 

It  has  been  attempted,  however,  to  create  a  liability,  not  in 
virtue  of  any  contract  contained  in  the  indorsement  or  delivery  of 
the  instrument,  but  upon  a  legal  implication  that  there  is  in  every 
such  case  a  warranty  that  the  instrument  is  genuine,  and  should  it 
prove  a  forgery,  he  \^ho  has  transferred  it  must  refund  to  ihe  proper 
party  the  money  he  may  have  received. 

This  assumption  places  notes  and  bills  on  the  same  footing  with 
merchandise  or  any  other  commodity  that  may  have  been  the  subject 
of  sale,  and  requires  him  who  may  have  received  an  equivalent  for 
an  instrument  subsequently  proved  to  be  worthless,  to  place  the 
party  to  whom  it  has  been  delivered  in  ''statu  quo^ 

Now  it  is  not  to  every  case,  even  between  vendor  and  vendee, 
that  the  rule,  thus  ascertained,  can  apply ;  for  an  article  of  merchan- 
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dise,   sold   without   warranty,   where   the  buyer   and   seller  have 
♦equal  opportunity  to  inspect  it,  and  both  are  equally  ignorant  ^^ 
of  inherent  defects,  there  can  be  no  complaint  if  a  defect  is 
afterwards  discovered.     It   is    only  when   there    is   concealment, 
misrepresentation,  or  fraud,  that  the  seller  becomes  responsible  to 
the  buyer. 

We  are  not  surprised  at  the  apparent  confusion  which  exists  in 
the  statement  of  the  question  by  some  modern  writers  upon  com- 
mercial law  ;  and  in  the  adjudications  even  of  courts  who  have  fol- 
lowed their  dicta  without  careful  examination.  The  difficulty  in 
part,  is  found  in  the  fact  that  many  of  these  treatises,  when  first 
published,  were  unpretending  volumes,  briefly,  yet  clearly,  stating 
legal  principles  and  referring  to  decisions  equally  brief;  but  edition 
aiter  edition  has  been  multiplied  until  the  points  once  settled  have 
become  obscured  by  redundant  language,  announcing  a  former  doc- 
trine merely  in  a  new  form,  and  the  courts  have  too  often  been  con- 
tent with  quoting  cases  without  tracing  thej)riuciple  to  its  origin. 

They  would  seem  to  have  forgotten  the  maxim  :  ''Melius  est 
peter e  foiites,  quam  sectari  rivulosy 

And  thus  it  is  we  find  in  the  discussion  of  the  point  we  are 
about  to  determine,  such  a  variety  of  views;  positive  assertions 
afterwards  qualified  pn  the  same  page,  while  they  impress  upon  the 
reader  no  definite  idea  of  what  the  law  is ;  or  the  statement  is  so 
broadly  made,  that  it  partakes  rather  of  assumption  than  matured 
opinion. 

We.  feel  at  liberty,  therefore,  to  exercise  our  own  judgment, 
and  we  think  the  conclusion  to  which  we  have  arrived  is  fully  sus; 
tained  upon  legal  principles. 

There  is  no  averment  in  the  plaintiff's  petition  of  the  manner 
in  which  he  became  the  owner  of  the  note,  nor  yet  that  he  paid 
value,  or  gave  anything  as  an  equivalent.  We  m  ly  fairly  presume, 
then,  he  purchased  it  in  the  ordinary  way  in  market,  no  representa- 
tion being  made  by  the  defendant  other  than  the  implication  that 
legally  follows  his  qualified  indorsement.  There  is  no  fact  before 
us  which  imputes  unfair  dealing  or  fraud  to  the  indorser ;  his  lia- 
bility is  claimed  simply  upon  the  ground  that  his  assignment  was  a 
virtual  warranty  of  the  genuineness  of  the  note. 

It  is  then  the  ordinary  case  of  the  owner  of  a  bill  sending  it 
into  the  market  for  sale,  or  offering  it  himself  to  a  purchaser,  act- 
ing meanwhile  in  good  faith,  not  concealing  any  knowledge  he 
*may  have,  proper  for  the  buyer  to  know,  giving  no  verbal  03^ 
opinion  even  that  the  instrument  is  valid. 

A  similar  case  in  principle  is  found  in  Fenn  v.  Harrison,  3  T. 
R.,  759,  where  Lord  Kenyon  said:  *'It  is  extremely  clear  that  if 
the  holder  of  a  bill  oi  exchange  sent  it  to  market,  without  indors- 
ing his  name  upon  it,  neither  morality  nor  the  laws  of  this  country 
will  compel  him  to  refund  the  money  for  which  he  has  sold  it,  if  he 
did  not  know  at  the  time  that  it  was  not  a  good  bill.  If  he  knew 
the  bill  to  be  bad,  it  would  be  like  sending  out  a  counter  in  circula- 

ti      to  impose  upon  the  world  instead  of  the  current  coin." 
on 
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So  it  was  held  in  Parker  v.  Kennedy,  2  Bay  S.  C,  392.  **that  a 
bare  assignment  implies  no  warranty,  but  only  an  agreement  to 
permit  the  assignee  to  receive  the  debt  to  his  own  use."  So  in 
Cummings  v.  Lynn,  1  Dallas,  449,  and  in  Robertson  v.  Vogle,  Id,, 
265,  where  Judge  Shippen  decided,  that  an  indorsement  at  common 
law  amounts  only  to  an  assignment  of  all  the  property  in  the  bill 
or  note  without  making  the  assignor  responsible. 

A  sale  of  the  note,  therefore,  as  of  any  other  commodity,  im- 
poses no  liability  upon  the  vendor,  simply  by  the  act  of  sale.  It  is 
a  purchase  by  the  buyer  without  warranty,  and  the  rule  of  '^caveat 
emptor''  will  apply. 

If,  however,  a  note  is  given  with  a  restricted  indorsement,  in 
payment  of  a  precedent  debt,  the  better  opinion  is,  if  the  instru- 
ment is  afterwards  ascertained  to  be  forged,  the  party  receiving  it 
shall  not  be  the  loser;  he  is  still  to  be  remunerated  for  the  sum 
originally  due.  The  thing  received  having  proved  to  be  valueless, 
the  original  claim  revives. 

Nbt  so  where  the  note  is  disposed  of  by  sale.  **While  it  may 
be  claimed.'*  says  Judge  Story,  Promissory  Notes,  section  118, 
"that  he  who  transfers  a  note  by  delivery,  warrants  in  like  manner 
that  the  instrument  is  genuine  and  not  forged  or  fictitious,  unless 
where  it  is  sold  as  other  goods  and  effects  by  delivery  mereh',  with- 
out indorsement,  in  which  case  it  has  been  decided  that  the  law  in 
respect  to  the  sale  of  goods  is  applicable,  and  there  is  no  implied 
warranty." 

So  in  Chitty  on  Bills,  246,  •*When  a  transfer  by  mere,  delivery 
is  made  only  by  way  of  sale  of  the  bill  or  note,  as  sometimes  occurs, 
or  in  exchange  for  other  bills,  or  by  way  of  discount,  and  not  as  a 
security  for  money  lent,,  or  when  the  assignee  expressly  j^- 
*agrees  to  take  it  in  payment,  and  run  all  risks ;  he  has,  in 
general,  no  right  of  action  against  the  assignor,  if  the  bill  turns  out 
to  be  of  no  value." 

This  view  of  the  question  relieves  it  of  all  real  difficulty,  and 
places  the  liability  of  the  indorser  or  assignor  upon  a  satisfactory 
ground.  And  we  thus  find  the  law  determined  in  the  very  thor- 
oughly considered  case  of  Baxter  v.  Durand,  29  Maine  434,  where 
Judge  Shepley,  giving  the  opinion  of  the  whole  court,  held  that 
•*One  who  sells  a  promissory  note,  by  delivery,  upon  which  the 
names  of  indorsers  have  been  forged,  is  not  liable  upon  an  implied 
promise  to  refund  the  money  received  therefor,  if  he  sold  the  same 
as  property  and  not  in  payment  of  a  precedent  debt,  and  did  not 
know  of  the  forgery."  The  learned  Chief  Justice  carefully  ex- 
amined the  conflicting  cases,  and  distinguishes  very  clearly  the 
real  question  in  controversy.  He  admits  the  authority  of  Jones  v. 
Ryde,  5  Taunt.,  488 ;  Fuller  v.  Smith,  1  Car.  and  Payne  197  ;  Cam- 
midge  V.  Allenby,  6  B.  &  C,  373;  Collyer  v.  Brigham,  1  Mete, 
647  ;  but  very  properly  confines  them  to  the  case  of  payment  for  a 
previously  subsisting  debt. 

This  case  is  quoted  with  approbation  by  Judge  Story,  Prum- 
missory  Notes,  section  188,    and  is  relied  on  as  the  leading  author- 
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ity  by  Judge  Eccleston,  in  the  late  case  of  Rienan  v.  Fisher,  12 
Maryland  497,  where  the  same  point  is  directly  decided,  following 
out  not  only  the  ruling  of  Judge  Shepley,  but  adopting  the  greater 
part  of  his  argument.  It  is  also  referred  to  by  Professor  Parsons, 
in  his  late  work  on  Bills  and  Notes,  vol.  2,  589,  690,  to  support  the 
same  doctrine,  which  is  stated  in  the  text  of  his  work  very  fully 
and  without  any  reservation. 

In  a  former  part  of  the  same  volume,  page  38,  in  a  note,  it  is 
said  the  distinction  taken  in  the  case  in  Maine  does  not  seem  to 
have  been  well  founded  ;  but  whether  the  author  is  responsible  for 
this  note  or  not  we  cannot  say  ;  we  should  rather  believe  his  un- 
qualified appproval  of  the  same  case,  after  he  had  composed  nearly 
six  hundred  pages  in  addition  to  what  he  then  had  written,  ex- 
presses his  true  opinion,  more  especially  as  he  again  reiterates  the 
doctrine  in  the  same  volume,  page  601.  The  case  of  Wheeler  v. 
Fowle.  2  Hardy  149,  decided  by  our  late  brother  Spencer,  does  not 
conflict  with  the  rule  we  find  so  well  established ;  it  was  determined 
'  upon  its  peculiar  circumstances,  the  whole  evidence  *being  ^-^g 
heard,  from  which  a  representation,  other  than  the  sale  and  de- 
livery of  the  note,  might  have  been  inferred. 

We  are  all  of  opinion  that  the  pleadings  in  this  case  present  no 
cause  by  action  against  the  defendant,  upon  his  endorsement. 
There  is  no  fraud  alleged  in  th§  transfer  ;  no  prior  debt  existing, 
for  which  the  note  was  taken  ;  no  representation  made  beyond  the 
fact  of  endorsement,  without  which  we  hold  there  could  be  no  re- 
covery by  the  plaintiff. 

The  demurrer  will  be  sustained,  and  the  cause  remanded. 

NoTB.  The  importance  ot  the  question  involved  in  the  foregoing  case, 
and  the  want  of  entire  uniformity  in  the  decisions  in  regard  to  it  seem  to 
jnstiiv  ihe  space  which  we  have  devoled  to  the  very  able  and  carefully  rea- 
sonea  opinion  of  the  learned  judge,  and  wd  should  not  feel  called  to  add  any- 
thing more,  if  we  did  not  consider  that  the  tendency  in  regard  to  the  subject 
which  the  case  encouiages  was  in  the  wrong  dir*  ction. 

The  weight  ol  authority  still  is,  unquestionably,  in  favor  of  the  early  doc- 
trine of  the  books,  that  one  who  passes  a  note  or'  bill  by  mere  delivery  as- 
sumes an  implied  obligation,  in  all  cases,  unless  there  is  something  to  show  a 
different  puq>ose,  that  the  same  is  genuine  and  what  it  purports  to  be  upon  its 
face,  and  that  he  has  tlie  legal  right  to  transfer  the  title  to  the  instrument. 
This  is  nothing  mort-  than  the  vendor  ol  goods,  without  express  warranty, 
assumes,  by  implication  of  law. 

It  is  distinctly  affirmed  in  the  case  of  Gurney  v.  Womersley,  28  Eng.  L.  & 
K^.,  256,  s.  c.  4  Hll.  &  Bl.,  132.  that  the  vendor  of  a  bill  of  exchange,  though 
no  party  to  the  bill,  is  responsible  for  its  genuineness;  and.  if  it  turns  out  that 
the  name  of  one  of  the  party  is  forged,  and  the  bill  becomes  valueless,  he  is 
liable  to  the  vendee,  as  upon  a  failure  of  consideration.  In  this  case  the 
name  of  the  acceptor  upon  whose  credit  the  bill  was  discounted  by  the  plain- 
tiff proved  to  have  been  forged  by  the  drawer,  the  defendant  having  procured 
the  discount,  but  declined  to  give  any  guarantee  in  regard  to  the  bill,  but  had 
no  knowledge  of  the  deftct  in  the  bill. 

The  same,  or  a  similiar,  question  is  discussed  in  Gompertz  v.  Bartlett,  24 
Eng.  L.  &  Eq.,  166,  where  the  bill  purported  to  be  a  foreign  bill,  and  was  un- 
stamped. It  proved  to  have  been  made  in  London,  and  was  therefore  void, 
for  want  of  a  atamp.  The  court  of  Queen's  Bench  held,  that  the  vendor  of  a 
bill  of  exchange  impliedly  warrants  that  it  is  of  the  kind  and  description  that 
it  purports  to  be  on  its  face,  and  that  the  vendee  might  recover  back  the 
price  of  the  bill,  as  upon  a  failure  of  consideration. 
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These  decisions  were  made  as  late  as  1854,  and  have  never  been  ques- 
tioned in  England,  as  far  as  we  know.  There  is  no  question,  we  think,  that 
they  are  in  strict  analogy  with  other  portions  of  the  law  of  contracts  applica- 
ble to  sales  of  personal  property  and  of  choses  in  action,  and  that  they  will  be 
maintained  in  England.  There  should  therefore,  as  it  seems  to  us,  be  some 
very  persuasive  reason  to  justify  a  departure  from  them  and  establishing  a 
different  rule  in  this  country.  The  main  current  of  American  authority 
seems  to  be  strong  in  the  same  direction. 

It  is  so  declared  by  the  most  approved  text-writers.  Mr.  Justice  Story, 
««-  promissory  notes,  section  118,  says  :  "In  the*uext  place  he  (the  vendor 
of  a  note,  without  express  guaranty)  warrants  in  the  like  manner,  that 
the  instrument  is  genuine,  and  not  forged  or  fictitious,"  citing  Bay  ley  on 
Bills,  ch.  5,  section  3.  p.  179,  5th  ed,;  Chitty  on  Bills,  269-271 ;  Id,  ch.  6,  p.  244, 
9th  ed ;  Id.  p.  364,  366 ;  and  many  decisions,  English  and  American.  The  law 
is  stated  in  the  same  terms  in  Parsons  on  Notes  and  Bills,  vol.  2.  p.  37. 

The  learned  judge  in  the  principal  case  seems  to  infer  that,  because  the 
case  of  -axter  v.  Duren,  29  Me.  434,  is  referred  to  by  these  text-writers,  that 
he  may  fairly  count  upon  the  weight  of  their  testimony  in  favor  of  the  sound- 
ness of  that  case.  But  Mr.  Justice  Story  deceased  many  years  beJore  the  date 
of  that  decision ;  and  Professor  Parsons  does  not  attempt  to  settle  the  law 
upon  the  point,  but  contents  himself,  as  most  text-writers  do,  by  giving  the 
present  state  of  the  authority,  which  is  sufficiently  illustrated  bv  the  learned* 
udge  in  the  principal  case.  Professor  Parsons  did  as  we  should  have  done; 
le  gave  all  the  decisions,  and  then  gave  his  adherence  to  the  preponderating 
side. 

The  question  is  examined  in  Cabot  Bank  v.  Morton,  4  Gray,  156,  by  a 
learned  jurist,  to  the  weight  of  whose  authority  we  have  all  been  long  accus- 
tomed to  refer  with  unhesitating  confidence.  This  distinguished  jud^e  states 
the  rule  much  in  the  same  terms  before  quoted  from  Mr.  Justice  Story:  "It 
seems  to  fall  under  a  general  rule  of  law,  that,  in  every  sale  ofpersonal  prop- 
erty, the  vendor  impliedly  warrants  that  the  article  is  in  fact  what  it  is  de- 
scribed and  purports  to  be,  and  that  the  vendor  has  a  good  title  or  right  to 
transfer  it.'* 

The  rule  is  stated  by  an  eminent  jurist  in  Connecticut,  Mr.  Justice  Ells- 
worth, in  Terry  v.  Bissell,  26  Conn.  23,  much  in  the  same  terms,  quoting  the 
very  language  of  Chief  Justice  Shaw,  as  stated  above. 

In  Thrall  v.  Neweil,  19  V.,  202,  the  rule  is  laid  down  in  much  the  same 
terms  bv  Judge  Hall. 

And  in  Aldrich  V.  Jackson,  5  R.  I.  Rep.  218,  Chief  Justice  Ames  says: 
"The  vendor  of  a  bill  or  note,  by  the  very  act  of  sale,  impliedly  warrants  the 
genuineness  of  the  signatures  of  the  previous  parties  to  it." 

And  in  New  York,  since  the  early  case  of  Markle  v.  Hatfield,  2  Johns.  455, 
it  seems  to  have  been  regarded  as  settled,  that  a  payment  in  forged  paper  is 
no  payment,  upon  the  ground  of  an  implied  warranty  of  genuineness.  But  in 
the  late  case  oi  Ketchum  v.  Bank  of  Commerce.  19  N.  Y.  court  of  appeals, 
499,  it  was  held,  by  a  divided  court,  that,  if  the  forged  paper  was  sold,  there 
was  no  implied  warranty  of  genuineness.  This  seems  to  he  substantially  the 
distinction  upon  which  all  the  exceptional  cases  have  attempted  to  stand.  It 
is  found,  or  the  germ  of  it,  in  the  early  case  of  Ellis  v.  Wild,  6  Mass.,  321, 
where  merchandise  was  sold  and  a  promissory  note,  which  proved  to  be  a 
forgery,  taken  for  it.  Parsons,  C.  J.,  held,  in  delivering  the  opinion  of  the 
full  court,  that  if  the  note  were,  by  the  intention  of  the  parties,  sold  and  pay- 
ment accepted  in  *'rum,"  the  defendant  was  not  responsible  as  for  an  implied 
Warranty  of  the  genuineness  of  the  notes.  "But  if  the  plaintiff  intended  to 
sell  the  rum  for  money,  and  the  defendant  intended  to  buy  rum,  and  the  pay- 
ment by  the  notes  was  not  a  part  of  the  original  stipulation,  but  an  accom- 
modation to  the  defendant ;  then  he  has  not  paid  for  the  rum,  and  the  action 
is  maintainable." 

Now  we  think  it  fair  to  say,  that  when  one  exchanges  rum  for  promissory 
notes  of  a  third  party,  or  what  purports  to  be  such,  and  gives  no  express  war- 
q^l2  ranty,  the  implied  warranty  is  the  same*  on  the  part  of  the  one  party  as 
^*  of  the  other.  And  if  the  rum  proves  to  be  something  else,  as  a  prepara- 
tion of  a  deadly  character,  of  no  value  for  any  purpose,  or  if  it  proves  not  to 


Digitized  by 


Google 


AMERICAN  LAW  REGISTER.  441 

Parker  et  al.  v.  Siebern  ct  al.  Vol.  V.  [N.  S.] 

have  been  the  property  of  the  vendor,  but  of  another  who  reclaims  it,  or  if 
the  note  proves  to  be  a  forgery,  or  stolen  under  such  circumstances  that  no 
title  is  conveyed  by  the  vendor,  either  party  will  be  liable  to  make  good  the 
loss  to  the  other,  upon  the  implied  warranty  of  the  thing  beinjf  what  it  pur- 
ports to  be,  and  that  the  vendor  had  good  right  to  sell  as  he  did.  And  it  is 
idle  to  attempt  to  escape  from  the  question  fairly  presented,  by  asking  a  jury 
to  conjecture  whether  it  was  a  sale  of  the  note,  and  accepting  payment  in 
rum,  "for  the  accommodation  of  the  purchaser,"  or  a  sale  of  rum,  and  accept- 
ing payment  in  the  note,  for  like  accommodation  And  it  seems  to  us,  that  if 
such  a  distinction  had  been  first  stated,  b)^  some  judge  or  writer,  less  known 
to  fame  than  the  distinguished  Chief  Justice  of  Massachusetts,  whose  word 
went  for  law  in  his  time,  it  would  scarcely  have  been  taken  up  and  acted  upon 
by  so  many  eminent  courts  as  this  already  has  been.  It  is,  in  fact,  however 
much  it  may  have  been  indorsed,  nothing  more  than  a  refinement,  too  nice 
for  common  apprehension. 

But  it  is  proper  to  say  that  this  whole  doctrine  of  the  existence  of  any 
such  distinction  being  maintainable  is  entirely  repudiated  in  a  very  recent  case 
in  Massachusetts,  Merriam  v.  Wolcott,  3  Allen  258.  And  we  cannot,  more  to 
our  own  mind,  express  the  want  of  foundation  for  any  such  distinction,  than 
by  quoting  the  language  of  the  very  able  and  learned  judge,  Mr.  Justice  Chap- 
man, who  gave  the  opinion  of  the  court  in  the  case  last  cited:  "There  are 
two  cases  which  state  a  distinction  in  regard  to  this  implied  warranty  tLat  is 
not  recognized  in  the  other  cases,"  citing  Ellis  v.  Wild,  supra,  and  Baxter  v. 
Duren,  supra^  to  which  may  now  be  added  Fisher  v.  Lieman,  13  Md.  497,  and 
the  principal  ca«eu  Mr.  Justice  Chapman  continues :  *'If  this  is  the  law  of 
this  common wea  th,  then  the  plaintiff  cannot  recover  *  *;  but  it  is  difficult 
to  see  any  valid  reason  for  such  a  distinction.  Whether  the  purchaser  pays 
cash  or  discharges  a  debt  in  payment  for  the  forged  paper,  the  injury  is  the 
same  to  him.  There  is  in  both  cases  a  failure  of  consideration,  growing  out 
of  a  mistake  of  facts.  The  actual  contract  and  the  implied  understanding  as 
to  the  genuineness  of  the  note  is  in  both  cases  the  same.  And  we  think  that 
the  authorities,  which  hold  the  seller  to  an  implied  warranty,  in  such  case, 
that  the  note  is  genuine,  are  in  conformity  with  the  principles  of  sound 
reason  and  justice,  and  with  the  understanding  of  the  parties  in  making  such 
a  contract ;"  citing  the  earlier  cases  of  Cabot  Bank  v.  Morton,  supra^  and  Lob- 
dell  V.  Baker,  1  Met.  193,  as  having  already  virtually  overruled  Ellis  v.  Wild. 


♦  NATIONAL  BANKS— TAXATION.  526 

[Superior  Court  of  Cincinnati.] 

♦Isaac  W.  Parker  et  al.  v.  Stephen  W.  Siebern,  Auditor, 
AND  Oliver  W.  Nixon,  Treasurer  of  Hamilton  Co. 

James  A.  Frazier  et  al.  v.  The  Same. 

Tax  upon  the  Owners  of  Shares  of  National  Banks. — There  is  no  valid  objec- 
tion to  a  state  tax  upon  the  owners  of  shares  of  stock  in  national  banks, 
in  common  with  other  property  in  the  state.  And  in  estimating  the  value 
of  such  shares  for  purposes  of  taxation  under  state  law-*,  it  is  not  requi- 
site to  deduct  that  portion  of  the  capital  or  property  of  such  banks  which 
is  invested  in  United  States  stocks.  The  tax  in  such  cases  is  an  assess- 
ment upon  the  person  of  the  owner,  with  regard  to  property,  and  in  no 
sense  a  tax  upon  the  bank  or  its  capital. 

The  petitions  in  these  cases  were  filed  in  the  superior  court  of 
Cincinnati  in  December  1865,  stating  that  plaintiffs  on  and  before 

*The  judgment  in  this  case  was  reversed  by  the  supreme  court.  See 
opinion,  IC  O.  S.,  616.  The  latter  case  was  distinguished  in  Lee  v.  Sturges,  46 
O.  S.,  153, 170,  171.  Cited  in  Sebastian  v.  Ohio  Candle  Co.,  27  O.  S.,  459,  463 ; 
State  Railroad  Tax  Cases,  2  Otto,  (U.  S ),  575,  617. 
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10th  April.  1865,  were  an  association  for  carrying  on  the  business 
of  banking,  under  an  act  of  congress,  approved  June  3,  1884,  en- 
titled "An  act  to  provide  a  national  currency,  secured  by  a  pledge 
of  United  States  bonds,  and  to  provide  for  the  circulation  and  re- 
demption thereof,"  and  had  complied  with  all  the  requisitions  of 
said  act,  and  were  entitled  to  all  beneSts  and  privileges  which  it 
secured.  That  the  first  named  association,  with  a  capital  of  $304,- 
000  paid  in,  divided  into  five  thousand  shares,  had  invested,  accord- 
ing to  the  provisions  of  said  act  of  congress,  $299,150  in  bonds  and 
securities  of  the  United  States,  exempt  from  state  taxation,  and 
that  its  other  personal  property  did  not  exceed  $60,000. 

That  the  other  association  with  a  capital  of  $1,000,000,  divided 
into  ten  thousand  shares,  had  invested,  according  to  the  provisions 
of  said  act  of  congress,  in  bonds  and  securities  of  the  United  States, 
exempt  from  state  taxation,  of  its  capital  the  sum  of  $600,000,  and 
otherwise  in  the  course  of  business  ilie  sum  of  $1,439,050,  and  that 
the  residue  of  its  personal  property,  which  might  be  subject  to  tax- 
ation under  state  authority,  did  not  exceed  $300,000.  That  the 
auditor  of  Hamilton  county  had  assessed  each  shareholder  in  said 
associations,  upon  the  duplicate  of  said  county  for  taxation,  the 
amount  of  his  shares  at  their  par  value,  without  reference  to  the 
property  of  the  association,  which  they  claim  that  the  shares 
represent  That  the  treasurer  of  Hamilton  county  is 
about  to  collect  the  tax  assessed  on  said  shares,  viz., 
-27  *2  29-100  per  cent,  on  the  amounts  thereof.     That  neither  the 

act  of  the  general  assembly  of  the  state  of  Ohio,  passed  5th 
April,  1859,  entitled  **  An  act  for  the  assessment  and  taxation  of 
property  in  this  state,  and  for  levying  taxes  thereon,  according  to 
its  true  value  in  money,'*  nor  the  act  amendatory  thereto,  passed 
8th  April  1865.  under  which  said  assessments  are  made,  nor  any 
act  of  the  general  assembly  of  Ohio,  did  or  could  give  authority  to 
make  said  assessments  or  collect  the  same. 

They  claim  to  be  allowed  an  exemption  upon  their  shares  in 
proportion  thereof,  to  the  bonds  and  securities  of  the  United  States 
held  by  the  associations,  instead  of  said  shares  being  taxed  at  their 
par  value,  irrespective  of  the  bonds  and  securities  of  the  United 
States  held  by  the  associations. 

They  claim  that  the  shares  of  banks  organized  under  the  au- 
thority of  the  state  of  Ohio  are  not  taxed  or  required  to  be  listed 
for  taxation,  and  that  individuals  engaged  in  the  business  of  bank- 
ing, other  than  issuing  notes  for  circulation,  and  otherwise  employ- 
ing moneyed  capital,  in  listing  their  property  for  taxation,  claim 
and  are  allowed  an  exemption  as  to  the  bonds  and  securities  of  the 
United  States  held  by  them,  and  that,  therefore,  the  assessment  on 
their  shares  will  operate  as  an  assessment  of  taxes  under  the  state 
authority,  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  the  state  of  Ohio. 

They  pray  for  an  injunction  against  the  county  auditor  and 
county  treasurer  to  restrain  them  from  assessing  or  collecting  said 
taxes.     To  which  petition  the  defendants  demurred. 
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The  cases  were,  at  the  January  term  1866,  reserved  to  the 
court  in  general  term,  for  the  opinion  of  all  the  judges  upon  the 
questions  arising  upon  the  demurrer. 

Aaron  F.  Perry  and  William  T.  Gholson,  for  plaintiffs. 

Wra.  T.  Scarborough,  Joshua  H.  Bates,  and  George  Hoadley, 
for  defendants. 

Storer,  J. 

The  questions  presented  by  the  pleadings  lie  within  a  narrow 
compass.  There  need  be  no  discussion  of  merely  constitutional 
powers,  for  every  point  that  would  seem  by  possibility  to  be  involved, 
has  not  only  been  settled  by  the  highest  judicial  *authority,  .^q 
but  whether  applied  to  the  general  government  or  individual 
states,  must  be  a  necessary  incident  of  sovereignty.  We  may  dis- 
miss, therefore,  any  argument  to  subtain  the  right  to  impose  a  tax, 
as  well  as  to  forbid  the  imposition. 

However  there  may  be  a  disposition  at  the  present  day  with 
some  tribunals,  to  announce  ex  cathedra  what  has  been  so  long  and 
so  willingly  approved  by  the  profession,  as  if  the  foundations  of  our 
organic  law  had  not  yet  been  profoundly  explored,  and  in  the  effort 
to  enlighten,  pages  of  mere  axioms  are  read  from  the  bench,  we 
cannot  perceive  that  the  conclusions  to  which  Marshall  arrived, 
more  than  forty  years  ago,  are  made  clearer  or  more  consistent  with 
sound  reason  by  any  modern  jurist.  We  are  content  to  follow  so 
pure  and  just  a  man  haud passibus  cequis. 

Assuming,  then,  that  all  bonds  and  other  securities  issued  by 
the  general  government  are  not  the  subject  of  state  taxation,  our 
inquiry  is  reduced  to  a  single  point :  Can  the  shares  of  individual 
banks  be  taxed  ? 

The  power  to  tax  is  given  in  express  terms  by  the  forty  first 
section  of  the  act  to  provide  a  national  currency  ;  but  the  same 
power  would  exist  if  the  provision  referred  to  had  not  been  em- 
bodied in  the  act. 

In  all  discussions  where  the  taxing  power  of  the  state  has  been 
questioned,  we  find  no  claim  asserted  that  the  shares  of  individuals 
in  the  United  States  Bank  were  protected,  because  the  capital  and 
the  business  of  that  institution  could  not  be  assessed  for  vState  pur- 
poses. Judge  Marshall,  in  McCullough  v.  The  State  of  Maryland, 
4  Wheat.  436,  in  announcing  the  unanimous  opinion  of  the  court 
declaring  the  law  of  Maryland  imposing  a  tax  on  the  bank  to  be 
unconstitutional  and  void,  says,  "  This  opinion  does  not  deprive  the 
states  of  any  resources  which  they  originally  possessed.  It  does 
not  extend  to  a  tax  paid  by  the  real  property  of  the  bank  in  com- 
mon with  the  other  real  property  within  the  states,  nor  to  a  tax  im- 
posed on  the  interest  which  the  citizens  of  Maryland  may  hold  in 
this  institution,  in  common  with  other  property  of  the  same 
description  throughout  the  state." 

And  Mr.  Pinckney,  the  leading  counsel  for  the  bank,  in  his 
closing  argument,  admitted,  *'  That  the  stock  in  the  bank  belong- 
ing to  citizens  of  Maryland  still  continued  liable  to  state  taxation. 
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as  a  portion  of  the  individual  property  in  common  with  all  the  other 
529  P^^P^^^y  ^^  ^^^  state.     The  establishment  of  the  bank,  so  *far 

from  withdrawing  anything  from  the  state  taxation,  brings 
something  into  it  which  the  state  may  tax." 

An  examination  of  the  cases  in  which  the  supreme  court  of  the 
United  States  has  from  time  to  time  considered  these  questions,  will 
furnish  no  authority  against  the  position  which  was  maintained  in 
the.  court  of  South  Carolina  in  Bulow  and  Others  v.  The  City  Coun- 
cil of  Charleston,  1  Nott  &  McCord,  527,  and  in  Berry  and  Others 
V,  The  Tax  Collectors,  2  Bailey,  634.  No  appeal  seems  to  have 
been  taken  by  the  bank  to  the  ruling  which  impo.sed  a  tax  upon  the 
shareholders ;  but,  on  the  contrary,  the  action  of  the  state  authority 
was  not  only  submitted  to,  but  virtually  sustained  by  the  acquies- 
cence of  those  immediately  interested. 

There  can  be  no  doubt,  from  the  law  organizing  national  banks, 
as  well  as  from  various  decisions  upon  questions  analogous  to  the 
present,  that  a  tax  may  be  levied  upon  the  shares  held  by  individual 
shareholders. 

But  how  the  tax  shall  be  assessed,  and  in  what  manner  col- 
lected, presents  another  subject  lor  consideration. 

It  cannot  be  doubted  that  the  tax  upon  banking  institutions 
must  be  equal,  so  far  as  it  respects  the  percentage  levied.  No  dis- 
tinction can  be  permitted,  or  favor  shown,  to  the  domestic  over  the 
foreign  corporation.  This  we  consider  to  be  the  true  exposition  of 
the  second  section  of  the  twelfth  article  of  the  constitution  of  Ohio, 
which  declares  **that  laws  shall  be  passed  taxing  by  a  uniform  rate 
all  moneys,  credits,  investments  in  bonds,  bank  stock,  joint  stock 
companies,  or  otherwise,"  and  our  supreme  court,  in  City  of  Zanes- 
ville  V.  Richards,  5  O.  S.,  589,  decided  that  this  provision  "requires 
a  uniform  rate  per  cent,  to  be  levied  upon  all  property  according  to 
its  true  value  in  money." 

The  tax  must  not  only  be  uniform,  but  assessed  alike  upon,  the 
same  property,  whether  owned  by  residents  or  non-residents. 

It  is  admitted  that  the  county  auditor,  in  May  last,  having  ap- 
plied to  the  proper  officers  of  the  bank,  obtained  the  names  of  the 
shareholders  in  these  institutions,  and  the  number  of  shares  owned 
by  each ;  that  each  share  was  assessed  at  its  nominal  value  and 
placed  on  the  grand  levy  for  taxation. 

This,  it  is  claimed,  was  done  under  the  fourth  section  of  the 
-jQ  amendatory  law  of  April  6, 1865,  which  requires  "all  shares  *of 

stock  in  any  national  bank  located  within  the  state,  whether 
held  or  owned  by  residents  or  non-residents,  should  be  listed  for 
taxation,  and  taxed  in  the  city  or  county  in  which  the  bank  is  lo- 
cated.'' 

This  would  seem  to  be  in  harmony  with  the  power  already 
given  by  the  forty  first  section  of  the  act  establishing  the  national 
banks;  indeed,  it  is  in  strict  conformity,  unless  the  assessment  is 
invalid  upon  other  grounds. 

It  is  not  pretended  that  the  per  centum  of  tax  levied  is  greater 
than  that  paid  by  other  moneyed   institutions  in  the  state ;  but  it 
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would  seem  rather,  if  any  discrimination  existed,  it  was  largely  in 
favor  of  national  banks.  Thus  the  state  institutions  are  assessed 
upon  their  capital  stock,  undivided  profits,  and  all  other  means  not 
forming  part  of  their  capital ;  while  the  national  banks  are  not  taxed 
as  such  but  the  shares  of  individuals  only,  irrespective  of  all  profits 
earned,  are  assessed.  No  authority  is  assumed  by  the  state  to  tax 
the  capital  of  these  institutions,  as  it  is  composed  altogether  of 
United  States  bonds,  which  are  exempted  by  law. 

It  is  said  by  counsel,  if  the  shares  in  the  state  banks  are  not 
taxed,  there  is  no  propriety  in  taxing  the  shares  in  the  national 
banks.  This  supposed  incongruity  is  readily  explained  when  we 
are  assured  the  tax  imposed  on  the  stockholders  of  the  latter  insti- 
tution is  not  equal  to  that  which  is  borne  by  those  who  hold  shares 
in  the  former,  and,  therefore,  there  is  no  inequality  in  the  burden. 
The  apparent  diflFerence  is  in  the  mode.  Besides,  it  is  not  true  that 
the  assessment  of  this  tax  can  only  be  made  when  similar  property, 
by  the  same  designation,  is  subjected  to  taxation  held  by  individua:ls 
in  state  institutions.  No  such  condition  is  required  by  the  statute, 
and  we  cannot  see  that  any  sound  reason  exists  to  lorbid  the 
levy. 

An  ingenious,  but  as  we  apprehend,  an  erroneous  view  has 
been  presented  in  the  argument,  which,  if  sustained,  would  virtually 
place  the  shares  of  stock  and  the  capital  within  the  protection  of 
the  law  which  withholds  the  latter  from  taxation.  It  assumes  that 
the  stock  orieinally  subscribed  and  the  original  interests  of  the 
shareholders  are  identical ;  that  the  value  of  the  shares  depends 
upon  the  full  enjoyment  of  all  the  privileges  attached  to  the  na- 
tional banks  by  their  organization,  and  the  power,  therefore,  to  im- 
pose a  burden  upon  the  owner  of  shares  *must  necessarily  affect  -« . 
the  corporation  itself,  lessen  the  immunity  it  claims  to  possess, 
and  thus  indirectly  assess  the  capital. 

It  is  argued  further  that  this  rightto  tax,  if  adraitted,  would 
lead  to  oppression,  as  it  will  be  discretionary  with  the  state  how  far 
it  shall  extend,  and  if  allowed  would  endanger  if  not  destroy  the 
franchise. 

The.se  objections  cannot,  we  are  satisfied,  be  sustained  by  the 
facts  before  us,  nor  can  we  fairly  anticipate  any  ground  of  future 
difficulty.  We  are  not  to  believe  the  legislature  will  act  a  dishon- 
orable part  in  so  important  a  matter,  where  the  interests  of  the  state 
are  immediately  involved,  or  disobey  a  provision  of  the  constitution 
which  prohibits  the  imagined  wTong.  This  argument  at  best  is 
**a6  inco7ivenienti,''  and  can  only  be  resorted  to  when  all  others  have 
failed.  We  must  never  presume  power  not  delegated  will  be 
usurped ;  if  it  should  be,  the  judiciary  would  at  once  restrain  the 
assumption. 

But  the  shares  in  these  national  institutions  are  not  a  part  of 
the  capital.  A  deposit  is  made  with  the  treasury  department  in 
United  States  bonds,  to  the  amount  of  the  stock  subscribed,  and 
bills  representing  currency  are  issued  to  the  bank.  It  is  on  this 
circulating  medium  thus  received,  as  well  as  on  their  deposits,  dis- 
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counted  notes  and  bills,  that  the  profits  of  the  shares  accrue.  It  is 
then  but  the  levy  of  a  percentage  upon  the  means  which  produce 
these  profits  that  is  claimed  by  the  state. 

If,  however,  they  are  freed  from  the  general  burden  on  the 
hypothesis  urged  by  counsel,  an  individual  has  but  to  invest  his 
whole  estate,  however  large,  in  these  institutions,  while  the  govern- 
ment, which  immediately  protects  his  property,  and  allows  him  to 
vindicate  his  rij^hts  in  her  tribunals,  can  derive  no  benefit  from  his 
estate;  in  reality  he  will  bear  no  part  of  the  public  burdens. 

Nor  do  we  think  thfe  objection  that  the  shares  are  not  assessed 
at  their  real  value  can  be  sustained,  as  the  auditor  has  placed  them 
upon  the  duplicate,  at  the  sum  they  stand  credited  on  the  books  of 
the  bank,  as  prescribed  by  the  12tli  section  of  the  act  which  gave 
these  institutions  their  corporate  existence.  Such  a  construction  of 
the  statute  would  necessarily  confer  very  extensive  power,  and  lead 
to  great  uncertainty  in  the  mode  of  taxation,  besides  furnishing  a 
standard  to  determine  values  in  these  days  of  stock  gambling,  not 
by  any  fixed  rate,  but  rather  by  the  caprice  of  speculators. 
532  *^^  ^^  °^^  alleged  that  the  shares  are  valued  too  high,  and 
we  presume  it  could  not  with  any  truth  be  so  aflfirmed,  nor 
are  any  data  assumed  by  which  a  more  accurate  and  impartial  as- 
sessment could  be  made.  True  it  is,  several  theories  are  suggested 
by  which  supposed  injustice  might  be  avoided,  but  we  must  view 
the  questions  before  us  in  their  practical  applications;  we  ought  not 
even  to  imagine  wrong  to  exist  until  the  facts  proved  in  the  case 
will  necessarily  lead  to  such  a  conclusion. 

As  taxation  is  an  essential  attribute  of  sovereignty,  all  prop- 
erty is  liable  to  be  assessed  for  public  purposes.  If  any  exception 
exists,  the  reservation  from  the  general  burden  is  jealously  guarded. 
There  can  be  no  implication  where  the  exception  is  required  to  be 
expressly  made. 

,  The  proposition  that  the  shares  in  these  banks  are  so  identified 
with  their  capital  that  they  in  reality  represent  it,  has  been  fully 
considered  in  the  case  of  The  City  of  Utica  v  Churchill  and  others, 
decided  a  short  time  since  by  the  supreme  court  of  New  York,  and 
which  was  affirmed  on  error  by  the  supreme  court  of  the  United 
States  at  their  late  session,  that  we  do  not  feel  required  to  discuss 
the  question  anew.  We  fully  accord  with  the  opinion  ot  the  major- 
ty  of  the  court  in  the  latter  case,  and  that  of  Judge  Selden  in  the 
former. 

In  thus  deciding,  we  are  satisfied  we  do  nothing  to  impair  the 
authority  of  the  general  government,  or  lessen,  in  the  least  degree, 
our  solemn  obligation  as  a  judicial  tribunal  to  uphold  the  law,  while 
we  sustain  in  its  full  integrity  our  national  credit.  Our  first  duty, 
we  admit,  is  to  preserve  the  Union,  but  we  must  not,  in  our  devo- 
tion to  the  national  unity,  forget  that  it  is  composed  of  individual 
states.  * 

Note.  The  foregoing  opinion  of  Mr.  Justice  Storbr  is  upon  a  subject 
of  very  great  interest  to  the  several  states,  since  exempting  all  the  bank 
stock  in  the  country  from   all   state  taxation,  even  as  a  source  ot  income. 
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in  common  with  other  sources  of  income,  in  addition  to  all  National 
stocks,  will  reduce  the  range  of  state  taxation,  in  many  districts,  within 
very  narrow  limits.  It  will  extend  scarcely  beyond  the  land  and  goods 
and  chattels  in  possession.  This  is,  indeed,  no  reason  wh^  it  should  not 
be  exempted,  if  the  fair  construction  of  the  national  constitution  requires 
it  But  it  affords  good  cause  for  careful  consideration  before  taking  a 
step  so  essentially  limiting  the  range  of  state  taxation. 

The  case,  so  far  as  any  impediment  to  levying  the  tax  arises  from  the 
conflict  between  national  and  state  sovereignty,  must  turn  upon  the  same 
^questions  as  that  of  Bank  of  Coratnerce  v.  New  York  City,  2  Black  6:J0,  533 
and  ihe  case  of  Bank  Tax,  2  Wallace  U.  S.  200.  And  the  only  earlier  cases, 
in  the  Supreme  Court  of  the  United  States,  bearing  directly  upon  the  same 
question,  areMcCuUough  v.  State  of  Maryland,  4  Wheat.  316,  and  Weston  v. 
The  City  Council  of  Charleston,  2  Peters  449.  The  case  of  Osborne  v.  The 
Bank  of  the  United  States,  9  Wheat.  738,  being  regarded  as  almost  identical 
with  McCuUough  v.  State  of  Maryland. 

It  is  scarcely  ueceftsary  to  say  that  as  the  powers  and  functions  of  the 
national  gove»'nnieut  have  become  very  much  extended  since  tho-^e  early  de- 
cisions in  regard  to  taxation  were  made, 'it  is  but  natural,  perhaps,  that  the 
constructions  and  decisions  of  the  supreme  court  should  have  correspondingly 
changed. 

At  the  time  of  the  discussion  of  the  case  of  McCullough  v.  Maryland,  at 
the  February  term  1819,  after  argument  by  the  ablest  counsel,  perhaps,  which 
the  republic  has  ever  produced,  Mr.  Web-ter,  Mr.  Wirt,  and  Mr.  Pinckney,  for 
the  United  States;  and  Mr.  Hopkinsou.  Mr.  Jones  and  Mr.  Martin,  for  the  state  of 
Maryland;  and,  after  mature  consideration  by  the  court  of  last  resort,  embracing 
among  its  members  many  of  the  ablest  and  wisest  judges  who  have  ever 
adorned  any  judicial  tribunal;  men  cotemporary  with  and  sustaining  the 
most  intimate  relations  toward  the  framers  of  the  national  constitution,  and 
within  comparatively  a  few  years  of  its  adoption  ;  under  these  favoring  acci- 
dents for  oDtaining  thorough  and  correct  views  of  its  import  and  fair  con- 
struction, no  pretense  was  put  forth,  even  by  way  of  argument  or  illustration, 
verging  in  the  remotest  degree  towards  the  exemption  of  the  shareowners  of 
the  bank  from  liability  to  state  taxation.  But  it  was  expressly  conceded  in 
the  argument  and  assumed  by  the  court,  in  giving  their  opinion  and  judg- 
ment, that  this  exemption  did  "not  extend  to  a  tax  paid  by  the  real  property 
of  the  bank,  in  common  with  other  real  property  within  the  state,  nor  to  a 
tax  imposed  on  the  interest  which  the  citizens  of  Maryland  may  hold  in  this 
institution,  in  common  with  other  property  ot  the  same  description  throughout 
the  state."  The  tax  there  held  invalid  was  a  stamp-tax  imposed  upon  the 
issues  of  the  bank,  amounting  to  one  per  cent,  upon  its  entire  circulation, 
unless  the  bank  should  pay  fifteen  thousand  dollars  annually,  in  advance,  to 
the  treasurer  of  the  state,  as  a  bonus  or  royalty  upon  the  privilege  of  exercis- 
ing banking  powers  within  the  ?tate.  Chief  Justice  Marshall,  in  conclusion, 
puts  the  decision  expressly  and  exc.'usively  upon  the  ground  that  "t^iis  is  a 
tax  on  the  operations  of  the  bank,  and  is,  consequently,  on  the  operation  of 
an  instrument  employed  by  the  government  of  the  Union  to  carry  its  powers 
into  execution." 

And  in  Osborne  v.  The  Bank  of  the  United  States,  9  Wheat,  738,  where 
the  whole  ground  is  again  reviewed  by  the  court,  the  question  arose  upon  an 
assessment  made  directly  upon  the  bank,  and  which  the  treasurer  of  the 
state  of  Ohio  was  proceeding  to  collect,  bv  distress,  upon  the  deposits  in  the 
bank,  and  the  court  declare  that  '*the  bank  is  not  considered  as  a  private  cor- 
poration, whose  principal  object  is  trade  and  individual  profit,  but  as  a  public 
corporation,  created  for  public  and  national  purposes."  "The  whole  opinion 
of  the  court  in  the  case  of  McCullough  v.  The  State  of  Maryland,"  said  the 
learned  judge,  "is  founded  on  and  sustained  by  the  idea  that  the  bank  is  an 
instrument  which  is  necessary  and  proper  for  carrying  into  effect  the  powers 
ve<^ted  in  the  government  of  the  United  States."  The  entire  argument  of 
this  distinguished  luminary  of  American  constitutional  law,  in  this  case  and 
that  of 'McCullough  v.  Maryland,  extending  over  more  than  fifty  pages,  -oj^ 
upon  all  the  f|uestions  involved,  is  made  to  turn  exclusively  upon  the  idea 
of  the   distinction   between   a  specific    tax    upon    the  bank    itself  and  its 
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operations  and  a  );eneral  one  upon  its  property  or  shares  in  common 
with  other  similar  property  in  the  state ;  the  former  being  susceptible  of 
being  so  extended  and  enlarged,  if  its  validity  is  maintained,  as  to  annihilate 
the  bank  as  one  of  the  indispensable  instruments  of  the  national  govern- 
ment. 

And  this  point  is  perhaps  still  more  distinctly  brought  out  in  the  discus- 
sions upon  the  case  of  Weston  v.  The  City  Council  of  Charleston,  2  Peters 
449,  both  in  the  state  court  and  the  national  tribunal  of  last  resort.  Judge 
Huger,  of  the  constitutional  court  of  South  Carolina,  who,  with  two  other 
judges,  dissented  from  the  decision  of  the  state  court  maintaining  the  tax,  in 
a  very  able  opinion,  maintains  that  the  tax  in  that  case  is  a  tax  eo  nomine,  and 
specifically  upon  the  United  States  stocks.  And  the  case  is  placed  by  Chief 
Justice  Marshall  and  the  majority  of  the  national  court  upon  the  same  ground; 
while  the  dissenting  opinion  of  Mr.  Justice  Thompson,  m  that  court,  is  put 
upon  the  ground  that  the  tax,  in  that  case  was  really  nothing  more  than  a  tax 
upon  tl^e  owner  of  the  stock,  on  account  of  the  income  derivable  from  it. 
This  shows  how  well  agreed  the  different  members  of  the  court  at  that  time 
were  upon  the  principles  upon  which  the  cases,  up  to  that  time,  had  pro- 
ceeded. There  was  not,  at  that  time,  supposed  to  be  any  objection  to  a  state 
tax  upon  income,  because  it  was  derived  from  a  loan  to  the  national  govern- 
ment, provided  this  income  were  taxed  only  in  common  with  income  from 
other  sources.  But  the  objection  to  a  specific  tax  upon  any  ot  the  instruments 
of  the  national  government  was,  in  its  very  nature,  susceptible  of  an  indefis 
nite  increase  at  the  will  of  the  st  ites,  so  as  in  effect  to  extinguish  the  action 
of  that  government,  if  allowed. 

But  now  that  the  results  of  national  development  have  shown  the  con- 
venie  ce  of  multiplying  national  governmental  lunctions,  the  same  court 
hold,  that  no  citizen  or  state  corporation,  within  any  of  the  states,  can  be 
taxed  for  income  derived  from  any  of  the  instruments  of  the  national  govern- 
ment, and  especially  from  its  pub  ic  stocks.  It  seems  to  us  that  this  princi- 
ple, carried  to  its  legitimate  results,  will  render  state  taxation  very  unequal, 
and  that  it  is  not  in  any  just  sense  required  by  the  necessities  of  the  national 

fovernment.  The  court  in  the  case  of  Bank  of  Commerce  v.  New  York  City, 
Black  620,  where  this  principle  is  first  established,  seem  to  place  the  deci- 
sion mainly  upon  the  grouna  ihat  it  will  be  impracticable  for  the  national 
courts  to  protect  the  instruments  of  the  national  government  from  destruc- 
tive taxation  unless  they  go  the  whole  length  of  declaring  United  States  stock 
exempt  from  the  jurisdiction  of  the  states,  as  a  source  of  taxation,  either 
directly  or  indirectly ;  that  if  the  owners  of  the  stock  are  allowed  to  be  taxed 
for  the  income  derived  from  it,  the  same  evil  consequences,  except  in  a  less 
degree,  will  follow,  as  if  the  tax  were  imposed  upon  the  stock  itself.  This 
conjectural  result  seems  to  us  merely  imaginary,  and,  like  all  arguments  ab 
inconvenienii^  more  specious  than  sound. 

There  is  no  principle  better  established  than  that  a  state  may  tax  its  inhab- 
itants for  income  derived  from  the  stocks  of  foreign  corporations,  or  the  public 
stocks  of  other  states  or  countries.  And  this  power  of  taxation  exists  wholly  in- 
dependent of  anv  jurisdiction  over  the  corporations  or  the  stock  itself.  It'is  a 
merely  personal  tax,  like  a  poll-tax.  There  is  no  limit  to  the  right  of  personal 
taxation.  It  may  be  made  to  depend  upon  a  thousand  incidents  almost ;  upon^oc- 
535  c^ps^'o'^i  or  *age,  or  property;  and,  in  the  latter  case,  it  is  wholly  unim- 
portant whether  the  property,  so  far  as  personalty  is  couct  rned,  is  within 
the  jurisdiction  of  the  state  or  not.  Person.il  property  is  a  mere  incident  of 
the  person.  It  has  always  seemed  to  us,  therefore,  that  the  state  should  not 
be  restricted  in  imposing  an  income  tax  upon  its  inhabitants,  so  as  not  to 
embrace  income  derived  from  loans  to  the  national  government,  as  well  as 
from  all  other  sources.  It  has  always  appeared  to  us  that  any  such  restriction 
was  an  entire  departure  from  the  first  principles  upon  which  the  exemption 
from  taxation  of  certain  instruments  of  the  national  government  were  based, 
and  at  the  same  time  the  adoption  of  a  principle  of  exemption  from  taxation 
which  while  it  resulted  from  extreme  over  caution  on  the  one  hand,  evinced 
a  kind  of  disregard  to  the  consequent  embarrassments  produced  upon  the 
other  hand,  which  exhibited  a  degree  of  one-sidedness  in  the  action  of  the 
national  tribune  of  last  resort  in  painful  contrast  with  the  cautious  and  deli- 
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cate  circumspection  exhibited  bjr  the  court  in  its  earlier  discriminations  in 
favor  of  exclusive  national  8overeif2^nty  and  of  the  consequent  curtailment  of 
the  sovereignty  of  the  states,  which  it  is  the  more  alarming  to  perceive  just 
at  a  time  when  the  harmonious  action  of  the  state  and  national  governments 
is  liable  at  any  moment  to  be  irretrievably  disturbed.  But  we  understand 
also,  and  rejoice  to  remember,  that  all  this  apprehension  on  our  part  may  pro- 
ceed from  wrong  bias  or  want  of  full  comprehension  of  the  difficulties  and 
dangers  lurking  under  the  form  of  taxation  by  way  of  income.  To  us  it 
seems  very  certain  that  no  dagger  could  come  from  that  mode  of  state  taxa- 
tion, and  that  the  denial  of  it  will  be  more  likely  to  produce  a  revolution  in 
the  very  framework  of  the  government,  than  any  other  principle  yet  sanc- 
tioned by  that  court.  We  have  felt  the  more  disappointment  at  the  advance 
of  that  tribunal  in  that  direction,  from  the  entire  confidence  which  we  feel  in 
its  wisdom  and  purity,  and  from  our  extreme  gratification  at  some  of  its 
other  recent  decisions,  which  evinced  such  an  abiding  firmness  and  far  seeing 
comprehension  in  the  discovery  and  maintenance  of  the  just  principles  of 
liberty  and  justice. 

We  have  presented  the  foregoing  views  in  order  to  justify  the  suggestion 
that  as  these  national  banking  associations  are  allowed  to  be  formed,  as  part 
of  the  scheme  "to  provide  a  national  currency,  and  for  the  circulation  and  re- 
demption thereof,"  as  among  the  aj^encies  aud  inslrumenis ''necess&ry  Rtid 
propier  for  carrying  into  effect  the  powers  vested  in  the  government  of  the 
United  States"  by  the  constitution  ;  and  as,  according  to  the  argument  of  the 
court  upon  that  point  in  McCullough  v.  Maryland,  supra^  they  could  only  be 
justified  upon  that  ground,  we  do  not  well  comprehend  why  it  may  not  be  as 
consistent,  to  exempt  the  owners  of  shares  in  such  banks  from  all  state  taxa- 
tion, on  the  ground  of  income  derived  therefrom,  as  in  the  case  of  the  former 
United  States  Bank,  or  of  the  public  stocks  of  the  nation.  But  for  the  de- 
cisions in  the  more  recent  cases  in  the  supreme  court,  already  alluded  to,  we 
should  have  supposed  the  decision  in  the  principal  case  most  unquestionable ; 
and  we  still  trust  the  supreme  court  will  find  some  ^ood  way  to  distinguish 
this  case  from  that  of  Bank  of  Commerce  v.  New  York  City,  supra,  which 
does  not  readily  occur  to  us,  short  of  ruling  these  national  banks  "unneces- 
sary" for  governmental  purposes,  and,  by  consequence,  unconstitutional ;  or 
if  ^ey  cannot  find  any  good  way  of  escape  in  this  direction,  that  they  may 
be  induced  to  retrace  their  steps  towards  the  old  foundations. 


*WATER  CRAFT  LAW.  599 

[Superior  Court  of  Cincinnati.] 

Moseley  v.  Scott  et  al..  Owners  of  the  Steamboat 
*Trima   Donna." 

1.  By  the  maritime  Taw,  seamen  must  be  cured   of  diseases  incurred  during 

their  employment,  when  not  produced  by  their  own  fault,  at  the  expense 
of  the  ship. 

2.  The  statutes  of  the  United  States  do  not  change  the  rule  thus  existing,  ex- 

cept in  the  requirement  of  a  medicine-chest  on  board  the  vessel,  and 
then  there  must  be  proper  directions  for  the  administration  of  the 
remedies,  or  a  suitable  person  to  prescribe  them.  The  expense  of  food 
and  nursing  are  still  to  be  borne  by  the  vessel. 

3.  The  sailor  engaged  on  board  a  steamboat  on  the  Western  rivers  is  entitled 

to  the  same  privileges  as  merchant  seamen  on  foreign  voyages. 
4  The  remedy  in  every  proper  case  is  not  confined  to  the  admiralty,  but  may 
be  pursued  in  the  state  courts. 

29    W.   L.  G. 
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S.  &  R.  Mathews,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  for  defendants. 

Stoker,  J. 

This  case  is  reserved  from  special  term  upon  the  questions 
arising  upon  the  demurrer  to  plaintifTs  petition.  The  plaintiff 
alleges  **that  the  defendants  were  the  owners  of  the  steamboat 
Prima  Donna,  navigating  the  waters  of  the  rivers  Ohio  and  Cum- 
berland, the  boat  being  duly  enrolled  and  licensed  for  this  purpose 
under  the  laws  of  the  United  States;  that  in  the  month  of  February, 
1864,  the  plaintiff  shipped  on  board  the  boat  at  the  request  and 
upon  the  employment  of  the  defendants  as  cabin  boy  at  the  agreed 
wages  of  twenty  dollars  per  month  for  a  trip  or  voyage  to  Nash- 
ville, in  the  state  of  Tennessee,  and  back ;  that  during  the  voyage 
the  plaintiff  became  and  was  sick  with  the  small-pox  to  such  a 
degree  that  he  was  not  able  to  attend  to  his  duty  and  was  compelled 
to  take  his  bed  on  the  boat  and  there  remain  while  she  was  pro- 
ceeding from  Clarksville,  Tennessee,  to  Nashville,  and  thence  to 
Evansville,  in  the  state  of  Indiana,  of  all  which  the  master  and 
officers  of  the  boat  had  full  notice.  That  by  reason  of  the  premises 
it  became  the  duty  of  the  master  and  officers  to  lurnish  the  plain-  ' 
tiff  during  his  confinement,  for  the  cure  of  his  disease,  sufficient 
medicine  and  medical  attendance,  nursing,  nourishment,  lodging, 
bed  and  bedding,  but  they  neglected  their  duty  in  this  behalf,  and 
did  not  pro  Ad^  and  furnish  for  the  plaintiff  what  was  required  for 
gjjQ  his  comfort  and  cure  as  *before  stated,  by  reason  whereof,  and 
by  and  through  the  mere  neglect,  carelessness,  and  default  of 
the  master  and  officers  of  the  boat  in  the  premises,  the  hands,  feet, 
and  legs  of  the  plaintiff  while  he  was  on  board  sick  as  aforesaid, 
became  and  were  frozen,  so  that  the  nails  of  his  fingers  came  off,  and 
it  became  necessary  to  amputate  both  his  feet ;  that  in  consequence 
thereof  he  was  confined  in  the  hospital  in  Evansville,  Indiana,  for 
seven  months,  suffering  great  pain,  and  is  forever  incapacitated  from 
earning  his  living  by  his  labor,  for  all  which  he  claims  damages." 

To  this  petition  a  general  demurrer  is  filed  : 

The  defendants'  counsel  have  taken  exception  to  the  mode  in 
which  the  plaintiff^s  cause  of  action  is  stated,  assuming  the  allega- 
tions are  not  made  with  sufficient  certainty,  as  well  as  informally 
averred.  These  questions  furnish  the  ground  for  a  motion  to  make 
the  pleadings  more  definite,  and  cannot  under  the  88th  section  of 
our  Code  be  considered  in  the  form  they  are  now  presented.  Where 
no  specific  cause  of  demurrer  is  set  forth,  the  only  matter  for  the 
court  to  decide  is,  whether  upon  the  case  stated  a  sufficient  cause  of 
action  appears. 

It  is  claimed  by  the  defendants'  counsel  in  argument : 

First-  That  the  case  made  by  the  petition  involves  the  ordinary 
relation  of  master  and  servant  only,  consequently  no  obligation  is 
imposed  on  the  employer  to  provide  medical  aid  under  the  contract 
of  hiring,  or  medicine  in  case  of  the  employee's  illness. 
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Second— li  the  rule  thus  stated  is  not  applicable,  the  plaintiff 
does  not  bring  himself  within  the  laws  of  the  United  States  regu- 
lating the  duties  of  merchant  seamen,  or  those  which  apply  to  ships 
and  shipping  on  foreign  voyages. 

Third~li  the  plaintiff  may  claim  the  benefit  of  these  laws,  the 
jurisdiction  to  afford  relief  is  in  the  admiralty  only. 

It  is  argued  that,  at  common  law  as  well  as  by  the  practice  of 
the  English  courts,  there  is  no  obligation  on  the  master  to  pay  for 
medical  aid  and  the  other  necessary  expenses  of  his  servants'  sick- 
ness ;  but  this  rule,  though  apparently  settled  by  authority,  has 
been  doubted  by  eminent  jurists,  and  will  admit  in  a  proper  case  of 
a  thorough  examination  of  the  grounds  upon  which  it  rests. 

Prior  to  the  case  of  Scarman  v.  Castell,  1  Esp.  N.  P.  C.  270, 
it  was  said  by  Lord  Alvanley  in  Wennall  v.  Aduey,  3  B.  &  P.  241, 
"there  is  no  authority  in  the  law  of  England  to  be  found 
*which  warrants  the  position  assumed  by  Lord  Kenyon  when  ^^. 
he  decided  in  a  former  case  *  that  an  apothecary  might  recover 
from  a  master  the  amount  of  a  bill  for  medicine  and  attendance 
furnished  to  and  bestowed  upon  his  servant  while  in  the  master's 
house/  and  although  it  was  held  '  his  Lordship's  opinion  was  not 
an  hasty  one,  but  formed  upon  reflection,'  it  was  nevertheless  over- 
ruled." Lord  Eldon,  in  Simmons  v.  Willmott,  3  Esp.  93,  and  Chief 
Justice  Mansfield,  in  Newby  v.  Wiltshire,  2  Esp.  739.  were  much 
inclined  to  sustain  the  opinion  of  Lord  Kenyon,  but  with  him  were 
overruled  in  Wennall  v.  Adney.  Since  then  the  current  of  decision 
is  in  harmony  with  the  rule  announced  by  his  Lordship.  We  find 
it  so  stated  in  Sellon  v.  Norman,  4  C.  &.  P.  81,  Cooper  v.  Phillips, 
Id.  581;  though  we  are  not  able  to  appreciate  the  very  nice  dis- 
tinction drawn  by  Judge  Taunton  between  the  nurse  who  became 
sick  while  attending  her  mistress's  child,  and  the  servant  girl  who 
injured  her  limb,  both  being  in  service  at  the  time:  See  also  Regina 
v.  Smith,  8  C.  &  P.  153.  But  it  is  said  by  Mr.  Smith  in  his  treatise 
upon  Master  and  Servant,  page  120,  *'  It  is  believed,  however,  no 
case  has  yet  occurred  in  which  the  case  has  arisen  in  an  action  by  a 
servant  against  his  master  who  had  agreed  to  supply  the  servant 
with  necessary  food,  whether  the  master  in  such  a  case  is  bound  by 
his  contract  to  furnish  physic  to  his  servant  in  case  of  illness. 
When  the  question  shall  arise,  the  decision  must  depend  upon  the 
exact  nature  of  the  contract  entered  into."  The  English  rule  is 
recognized  in  Clark  et  al.  v.  Waterman,  7  Vermont  76,  and  by 
Chancellor  Kent,  2  Com. 

We  have  referred  to  the  cases  on  this  branch  of  the  argument, 
to  show  that  there  can  be  no  just  analogy  between  the  ordinary  hir- 
ing of  a  domestic  servant  who  performs  as  in  England  agricultural 
or  menial  work  only,  and  one  who  like  the  plaintiff  has  been  em- 
ployed on  board  a  steamboat  navigating  the  waters  of  the  West. 
The  difference  in  the  mode  of  service,  its  nature  and  its  perils,  dis- 
tinguish it  very  clearly  from  all  other  vocations  except  that  which 
is  required  in  the  ordinary  navigation  of  maritime  vessels.     We  are 


Digitized  by 


Google 


452  OHIO  DECISIONS. 


Vol.  V.  [N.  S.]  Superior  Court  of  Cincinnati. 

not  at  liberty,  therefore,  if  we  would,  to  regard  the  rule  claimed  bj*^ 
the  defendants  as  applicable  to  the  plaintiflF's  action. 

It  is  further  claimed  that  the  laws  of  the  United  States  defin- 
ing the  duties  of  * 'merchant  seamen,*'  as  well  as  the  liabilities  of 
owners  of  vessels  navigating  the  ocean,  must  determine  the  right 

602  *^^  ^^^  mariner  to  indemnity ;  in  other  words,  no  right  exists 
independent  of  these  enactments. 

We  do  not  so  understand  these  statutes,  either  in  their  letter  or 
spirit.  When  they  were  enacted  the  right  of  the  seaman  already  ex- 
isted, not  merely  to  his  ordinary  wages,  but  to  all  appropriate  relief 
in  the  admiralty  on  the  general  principles  of  maritime  law,  and 
they  were  auxiliary  merely  to  the  existing  remedies  as  they  recog- 
nized a  present  right.  Thus  we  find  by  the  ancient  marine  ordin- 
ances, **  if  a  man  tall  sick  during  the  voyage,  oris  hurt  in  the  per- 
formance of  his  duty,  he  is  to  be  cured  at  the  expense  of  the  ship." 
We  use  the  language  of  Lord  Tenderden,  in  liis  work  on  Shipping, 
chap.  34,  page  258.  So  it  is  said  by  MoUoy,  vol.  2,  chap.  3,  section 
5  :  "If  the  seaman  do  become  ill  in  the  service  of  the  ship  he  is  to 
be  provided  for  at  the  charge  of  the  ship  ;"  and  in  Emerigou,  in  his 
treatise  on  Insurance,  Meredith  Ed.  chap.  12,  section  41,  under  the 
head  "Illness  of  Marines,"  it  is  stated  without  reservation  that,  "the 
sailor  who  falls  sick  during  the  voyage  shall  be  cured  at  the  ex- 
pense of  the  vessel,"  and  '^sentence,*'  he  remarks,  "was  entered  in 
the  French  admiralty  in  1750.  admitting  the  charge  for  expenses  of 
illness,  in  which  were  comprised  the  fees  of  the  physician  and  sur- 
geon, and  the  wages  of  a  nurse."  On  this  point  there  would  seem 
to  be  no  doubt  by  the  early  authorities  ;  but  the  whole  subject  was 
examined  most  thoroughly  by  Judge  Story,  in  Harden  v.  Gordon, 
2  Mason  543,  who  exhausted  all  the  learning  his  profound  investi- 
gation could  reach,  or  his  untiring  industry  could  gather  from  the 
past  history  of  the  law.  He  held,  "by  the  general  principles  of 
law  sei men  are  entitled  to  be  healed  at  the  expense  of  the  ship; 
the  claim  for  such  a  provision  in  contemplation  of  law  being  a  part 
of  the  contract  for  wages,  and  a  material  ingredient  in  the  com- 
pensation for  the  labor  and  services  of  the  seamen."  **I  have  not 
been  able,"  he  says,  "  to  detect  a  single  instance  in  which  the  mari- 
time laws  of  any  country  throw  upon  seamen  disabled  or  taken  sick 
in  the  service  of  the  ship  without  their  own  fault  the  expenses  of 
their  cure ;  this  is  certainly  the  law  of  France,  Denmark,  Sweden, 
the  Hanse  Towns,  Russia  and  Holland." 

The  same  question  arose  in  the  case  of  The  Brig  George,  1 
Sumner  152,  in  which  the  law  was  again  fully  recognized,  and  the 
mate  of    a  vessel    was    allowed    to    charge    the    ship    with  the 

603  *expenses  of  his  cure  when  attacked  with  the  yellow  fever  ; 
and  again,  in  Reed  et  al.  v.  Canfield,  Id.  195,  a  seaman  whose 

feet  were  frozen  while  in  the  service  of  the  ship,  was  held  entitled 
to  be  cured  at  the  ship's  expense.  See  also  Nevitt  v.  Clarke  et  al., 
Olcott's  Rep.  306,  where  Judge  Betts  decides  the  same  point,  and  1 
Abbott  Adm.  Rep.  344,  where  the  same  judge  reaffirmed  the  prin- 
ciple; and  so  in  Ware's  Rep.  1,  case  of  The  Nimrod,  and  the  case 
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of  The  Brig  Forest,  Id,  420,  in  which  the  learned  judge,  as  he 
always  does,  examines  the  doctrine  from  its  origin,  and  fully  coin- 
cides with  Judge  Story.  See  also,  Browne  v.  Taber,  Sprague  457  ; 
Browne  v.  Overton,  Id,  462,  3  Kent  Com.  341. 

These  adjudications  were  not  made  upon  the  remedy  given  by 
statute,  but  placed  upon  the  principle  that  the  laws  of  the  United 
States  relating  to  merchant  seamen  are  but  in  affirmance  of  a  right 
alread}'  conferred  by  the  maritime  law. 

There  are  some  exceptions,  however,  to  the  general  application 
of  this  rule.  Thus,  by  the  Act  of  Congress  of  July  20,  1790, 
Brightly  614,  "the  vessel  is  exempted  from  the  charge  for  medical 
advice  for  a  sick  seaman,  provided  there  is  on  board  a  medicine 
chest, with  suitable  directions  for  administering  the  remedies,"  but 
this  requirement  does  not  discharge  the  vessel  from  the  expense  of 
nursing  and  lodging,  nor  from  the  expense  of  medical  advice  when 
there  is  no  one  on  board  competent  to  administer  the  mediq^ne : 
Lamson  v.  Wescott,  1  Sumner  595 ;  Harden  v.  Gordon,  already 
quoted ;  The  Forest,  Ware  420. 

How  far  this  provision  of  the  statute  may  apply  in  the  present 
case,  must  depend  on  the  proof  offered  on  trial ;  it  cannot  be 
regarded  here,  as  the  demurrer  forbids  the  idea  that  the  officers  of 
the  boat  had  performed  their  duty,  putting  in  issue  only  the  liability 
of  the  owners  upon  the  case  made  in  the  petition. 

If  the  rule  is  thus  fully  established  as  to  foreign  voyages  when 
merchant  seamen,  as  they  are  denominated  in  the  statute,  are  em- 
ployed, may  it  not  be  extended  to  embrace  the  same  class  who  are 
engaged  in  the  coasting  trade;  and  does  not  such  trade  include  the 
navigation  of  the  western  rivers  and  lakes  ? 

This  proposition  at  once  presents  an  inquiry  both  important 
and  interesting  to  all  who  are  engaged  in  our  internal  commerce  as 
owners,  officers,  or  crews  of  steam-vessels. 

In  Smith  v.  The  Sloop  Pekin,  Gilpin  20,  Judge  Hopkinson 
overruled  a  plea  in  admiralty  where  a  seaman  employed  on  a 
♦voyage  between  parts  of  adjoining  states,  and  on  the  tide  g-.- 
water  of  a  river  or  bay,  libelled  the  vessel  for  his  wages,  when 
it  was  sought  to  dismiss  the  suit  on  the  ground  the  court  had  no 
jurisdiction ;  and  Judge  Sprague,  in  the  case  of  Derby  et  al.  v. 
Henry,  21  Law  Reporter  473,  sustained  a  suit  in  rem  for  wages 
against  a  vessel  of  thirty-five  tons  burthen,  engaged  in  transporting 
lumber  between  Quincy  and  Boston,  the  distance  of  a  few  miles 
only ;  and  in  Knight  v.  Parsons,  Sprague  279,  it  was  held  that 
fishermen  on  mackerel  voyages  in  licensed  and  enrolled  vessels  are 
to  be  cured  at  the  ship's  expense,  and  the  rule  applicable  to  hired 
seamen  on  foreign  voyages,  embraced  them  also. 

By  the  law  of  February  20,  1845,  Congress  invested  the  Dis- 
trict Courts  of  the  United  States  with  very  extended  powers,  con- 
ferring jurisdiction  in  admiralty  "in  all  matters  of  contract  and  tort 
arising  in  or  upon  or  concerning  steamboats  or  other  vessels  of 
twenty  tons  burthen  and  upwards,  enrolled  and  licensed  for  the 
coasting  trade,  and  at  the  time  employed  in  business  of  commerce 
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and  navigation  between  ports  and  places  in  different  states  and  ter- 
ritories upon  the  lakes  and  navigable  waters  connecting  the  same, 
as  are  possessed  and  exercised  by  the  said  courts  in  cases  of  the  like 
steaifiboats  and  other  vessels  employed  in  commerce  and  navigation 
on  the  high  seas  or  tide  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States." 

That  jurisdiction  before  the  passage  of  this  law  was  confined 
to  those  waters  where  the  tide  ebbed  and  flowed,  and  was  denied  by 
the  courts  except  in  that  class  of  cases :  Steamboat  Orleans  v. 
Phoebus,  11  Peters  175 ;  Waring  v.  Clark,  5  Howard,  441. 

This  law  came  under  consideration  in  12  Howard  450,  in  the 
case  of  The  Genesee  Chief,  and  its  constitutionality  was  fully  sus- 
tained on  the  ground  that  the  ebb  and  flow  of  the  tide  did  not 
determine  admiralty  and  maritime  jurisdiction,  but  the  lakes  and 
navigable  waters  were  within  the  scope  of  that  jurisdiction  as  known 
anc^  understood  in  the  United  States  when  the  Constitution  was 
adopted. 

But  it  was  doubtful  whether  the  navigable  rivers  of  the  west 
were  embraced  within  the  terms  of  the  law ;  and  the  same  court, 
in  Owners  of  Steamboat  Wetunipka  v.  Steamboat  Magnolia,  20 
Howard  296,  held  that  the  district  court  of  Alabama  had  com- 
petent admiralty  jurisdiction  by  the  Judiciary  Act  of  1789,  there- 
by giving  their  proper  character  to  the  vast  channels  of  internal 
605  *c<^™i^^''c^»  navigable  not  only  for  vessels  of  "ten  or  twelve 
tons  burthen,"  but  for  those  of  equal  capacity  with  ocean 
ships.     See  also  the  case  of  The  Propeller  Commerce,  1  Black  674. 

The  legislation  of  congress  does  not  stop  here ;  it  has  required 
all  steamboats  to  be  enrolled  and  licensed  as  in  the  case  of  coasting 
vessels ;  it  compels  all  seamen  employed  in  their  navigation  to  pay 
into  the  treasury  twenty  cents  for  each  month  of  their  service  as 
hospital  money,  securing  thereby  the  privilege  of  being  cared  for  as 
merchant  seamen  are  in  the  marine  hospitals  of  the  government, 
where  any  exist,  if  not,  to  be  cured  at  the  government's  expense. 
By  a  series  of  acts  beginning  in  1812,  and  from  thence  continued  to 
the  present  time,  the  lading  and  navigation  of  boats  on  the  rivers 
of  the  United  States  are  specially  regulated,  the  duties  of  the  officers 
and  crews  clearly  defined,  and  heavy  penalties  imposed  for  their 
disobedience  or  neglect. 

As  early  as  1812,  by  the  statute  admitting  Louisiana  into  the 
Union,  it  was  declared  *'  that  all  the  shores  and  waters  of  the  Ohio 
river,  and  the  several  rivers  and  creeks  entering  into  the  same,  as 
well  as  all  the  shores  and  waters  of  the  Mississippi,  and  its  heads, 
were  made  a  part  of  the  district  of  the  Mississippi,  and  surveyors  of 
customs  were  appointed  for  various  ports  on  these  rivers,  among 
which  was  Cincinnati :"  Brightly  686,  sees.  19  and  20;  and  by  a 
subsequent  law  of  1831,  merchandise  may  be  imported  from  foreign 
countries  directly  to  these  interior  ports,  the  owner  giving  bond  at 
the  port  of  delivery  for  the  duties. 

If  then  it  can,  as  we  believe,  be  properly  maintained,  that  for 
all  practical  purposes,  both  as  to  right  and  remedy,   seamen  navi- 
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gating  our  great  rivers  and  lakes  are  to  be  regarded  as  merchant 
seamen,  another  question  arises,  have  we  jurisdiction  over  the  case 
before  us,  or  is  it  to  be  referred  to  the  admiralty  exclusively  ?  In 
all  the  statutes  conferring  jurisdiction  on  the  admiralty  courts,  the 
congress  of  the  United  States  has  been  careful  to  confine  the 
authority,  where  it  is  exclusively  given,  to  suits  in  rem,  and  not 
in  personam  ;  it  is  so  in  the  law  of  1845,  and  expressly  stated  in  the 
law  of  1790,  regulating  merchant  seamen ;  both  these  enactments 
reserve  to  the  seaman  the  right  to  sue  in  the  common  law  courts, 
and  this  is  the  construction  given  by  the  United  States'  courts : 
New  Jersey  Steam  Nav.  Co.  v.  Merchants*  Bank.  6  Howard  390 ; 
Ashbrook  v.  Golden  Gate.  Newberry  296;  indeed,  the  numerous 
decisions  we  find  in  the  reports  of  the  state  courts,  *  where  the  g-^g 
rights  of  seaman  are  directly  litigated  with  the  owners  of  the 
vessel,  remove  all  doubt  as  to  their  concurrent  jurisdiction  with  the 
admiralty  tribunals.  A  contrary  construction  of  the  law  would  in- 
vest the  admiralty  with  exclusive  power  over  every  question  touch- 
ing maritime  rights ;  every  claim  under  a  policy  of  marine  insur- 
ance, bills  of  lading,  charter-party,  and  bottomry,  would  belong 
alone  to  that  tribunal,  and  but  a  small  portion  of  commercial  law 
be  left  for  the  adjudication  of  the  conimon  law  courts 

The  argument  of  defendants*  counsel  has  extended  over  a  wide 
field,  and  is  attempted  to  be  sustained  by  many  illustrations,  which, 
though  ingeniously  put,  do  not  produce  conviction. 

We  have  been  told  the  language  of  the  law  prescribing  the 
duties  of  merchant  seamen  is,  that  none  are  regarded  as  such  ex- 
cept every  requirement  is  fulfilled ;  ex,  gratia^  there  must  be  ship- 
ping articles  signed  before  the  precise  limit  of  the  voyage  is 
ascertained,  and  the  consent  of  the  sailor  given  to  the  relation  he 
has  assumed,  which  is  in  fact  to  submit  to  all  the  penalties  thereby 
imposed  before  the  ship  leaves  her  port.  These,  and  many  other 
provisos,  demanded  for  the  safety  of  the  seaman,  as  well  as  the 
proper  discharge  of  his  duties,  are  declaratory  rather  than  arbitrary 
in  their  language.  We  cannot  believe  the  absence  of  either  pre- 
cludes the  enforcement  of  any  right  secured  by  the  maritime  law 
to  those  who  navigate  the  seas.  We  .suppose  the  shipping-paper  is 
but  the  evidence,  and  the  best  evidence,  of  the  contract  between  the 
owners  and  master  and  the  seaman ;  if  no  such  paper  exists,  the 
agreement,  as  in  other  cases,  must  be  proved  by  parol,  though  it 
may  subject  all  parties  to  inconvenience,  and  produce  diflSculty  in 
establishing  their  several  rights.  In  the  case  of  The  Trial,  1  Blatch 
&  Rowland  94,  Judge  Betts  held  that  the  right  of  the  seaman  did 
not  depend  on  the  shipping  articles,  and  he  was  not  obliged  to  call 
for  them  to  establish  his  claim  to  wages.  And  Judge  Hopkinson, 
in  Janson  et  al.  v.  The  Russian  Ship  Heinrich,  Crabbe,  226,  decided, 
"when  a  sailor  enters  upon  a  voyage  without  signing  stripping 
articles,  an  implied  contract  is  presumed  that  he  has  shipped  for  the 
voyage,  and  he  is  bound  accordingly." 

In  a  similar  manner  the  other  objections  urged  by  counsel  may 
be  readily  disposed   of,   and  the  real  question   which   after  all  is 
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involved  in  this  controversy  decided — Are  not  the  seamen  on  the 
western  waters,  who  assist  in  the  navigation  of  enrolled  and 
g-j_    *licensed  vessels,  under  the  acts  of  congress,  on  every  just 

principle  to  sustain  the  same  relation  to  the  master  and  owner 
as  a  mariner  on  a  merchant  ship  engaged  in  a  foreign  voyage  ? 

Neither  upon  authority  nor  any  principle  of  justice  do  we 
understand  such  a  distinction  can  be  properly  assumed,  much  less 
vindicated.  The  term  foreign  voyage,  when  the  law  of  1790  was 
passed,  had,  we  are  satisfied,  a  meaning  limited  by  the  then  exist- 
ing condition  of  things.  GUI'  commerce,  with  the  exception  of  the 
few  vessels  engaged  in  the  coasting  trade,  was  principally  with 
Europe  and  the  West  Indies.  The  inland  seas  of  the  West  were 
not  as  well  known  to  our  people,  either  geographically  or  commer- 
cially, as  the  Mediterranean,  the  Baltic,  or  the  Euxine ;  each  lake 
was  literally  a  ^^mare  clausumy  The  sources  of  the  Mississippi  and 
Missouri  had  not  yet  been  explored,  and  were  as  unknown  as  those 
of  the  Nile,  while  the  navigation  of  the  Ohio  and  her  tributaries 
was  confined  to  canoes,  with  the  occasional  passage  of  a  batteau  or 
a  flat-boat. 

But  in  the  progress  of  events  this  immense  basin,  whose  waters 
flow  into  the  Atlantic,  has  unfolded  its  treasures,  and  demanded  the 
facilities  adapted  to  its  vast  resources.  Produce  must  be  trans- 
ported thousands  of  miles,  and  the  wants  of  trade  supplied ;  in 
accomplishing  which  more  degrees  of  latitude  are  traversed  than 
are  found  between  New  York  and  London,  while  the  distance  be- 
tween many  foreign  ports  and  our  own,  especially  in  the  British 
provinces  and  the  West  India  Islands,  is  not  to  be  measured  by  an 
ordinary  voyage  from  Pittsburgh  to  New  Orleans. 

The  millions  of  products,  and  the  necessities  of  trade,  not  only 
now  demand  the  largest  facilities  for  transportation  throughout  and 
beyond  our  valley,  but  all  the  securities  for  those  who  take  part  in 
the  work  of  locomotion  which  are  granted  by  the  maritime  law, 
should  be  allowed  to  the  largest  extent  and  with  the  greatest  liber- 
ality. Though  it  is  said  there  are  many  circumstances  attending  a 
foreign  voyage  which  give  a  peculiar  character  to  the  employment 
of  the  mariner  who  engages  to  perform  it,  such  as  the  variety  of 
climate,  peril  of  the  seas,  and  a  removal  from  the  direct  protection 
of  the  government,  we  cannot  but  believe  the  duties  devolving  on 
the  crew  of  a  steamer  on  our  rivers,  when  fully  considered,  are 
equally  important;  and  the  dangers  to  be  encountered  as  imminent 
as  are  met  in  an  ocean  voyage.  There  is  the  same  diversity  of 
gjjg  climate,  the  same  contingenties  of  tempest,  *flood  and  collision, 
the  same  responsibility  as  carriers,  and  the  same  obligation  to 
labor  for  the  safety  of  the  vessel  and  cargo,  in  case  of  accident. 

We  confess,  that  from  whatever  point  of  view  we  consider  the 
question,  we  are  strengthened  in  our  conviction  that  the  western 
sailor  \n  to  every  legal  intent  a  merchant  seaman,  and  is  privileged 
to  demand  the  same  immunities.  We  might  refer  not  merely  to  the 
physical  condition  of  the  West,  which  has  made  the  extension  of 
admiralty  jurisdiction  a  commercial  necessity,  to  explain  our  views 
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of  the  question  now  in  controversy,  and  we  think,  without  apology 
for  any  imagined  departure  from  the  points  discussed,  we  may 
allude  to  the  fact  that  the  last  four  years  have  exhibited  what  has 
already  become  historical,  that  the  steamboats  upon  our  rivers  and 
lakes  have  been  the  nurseries  of  thousands  of  brave  men  who  have 
manned  our  naval  vessels,  and  sustained  with  honor  the  flag  of 
their  country ;  nor  ought  we  to  forget  that  during  the  same  period, 
these  same  rivers  have  floated  a  larger  armed  fleet  than  is  sustained 
by  any  European  government,  England  and  France  excepted. 
There  is  then  a  fitness  that  any  real  or  technical  distinction  between 
the  ocean  and  our  western  rivers,  between  fresh  water  and  salt 
water,  whether  streams  flow  on  continuously  or  rise  and  ebb  as  the 
sea,  should  no  longer  be  permitted  to  exist.  The  progress  of  events 
has  removed  all  reason  for  any  such  diversity,  and  we  cannot  find 
any  legal  principle  is  violated  by  extending  all  the  privileges  ot  the 
statute  we  have  referred  to,  to  our  inland  navigation.  Vessels  have 
already  left  our  ports  for  foreign  countries  laden  with  our  own 
products,  and  merchandise  is  directly  imported  here  from  every 
part  of  Europe,  and  we  may  well  predict  that  erelong  we  shall  have 
ports  of  entry  practically  from  which  there  will  be  a  direct  communi- 
cation with  every  part  of  the  globe.  With  these  views  of  the  future 
we  may  well  ignore  the  past,  and  apply  the  proper  rule  for  present 
duty.  The  case  stated  in  the  petition  meets  every  requirement  of 
the  maritime  law,  or  the  usages  of  commerce,  to  constitute  a  right 
of  action.  A  seaman  within  the  full  protection  of  the  law  becomes 
suddenly  ill  while  on  board  a  steamboat,  where  he  had  contracted 
to  serve  for  the  voyage,  and  up  to  the  time  of  his  illness  pertormed 
his  duty ;  the  owners  of  the  boat,  the  master  and  his  officers,  were 
bound  to  furnish  medicine,  nursing,  and  medical  aid  suitable  to  the 
treatment  of  his  disease,  but  he  is  neglected.  In  mid-winter, 
*as  he  alleges,  while  on  board  the  vessel,  and  legally  under  g-^g 
their  care  and  protection,  his  limbs  are  frozen,  the  nails  fall 
from  his  fingers,  and  his  feet  are  afterwards  amputated  to  save  his 
life.  All  these  facts  are  admitted  by  the  demurrer,  and,  until  they 
are  disproved,  establish  a  clear  right  to  recover.  It  is  to  be  hoped, 
when  the  real  state  of  fact  is  proved,  the  case  may  assume  a  differ- 
ent aspect.  On  the  pleadings  the  demurrer  will  be  overruled,  and 
the  cause  remanded,  with  leave  to  answer. 
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733  *RAILROADS— RECEIVERS. 

[Superior  Court  of  Cincinnati,  General  Term,  1866.] 

Ohio  and   Mississippi   Railroad   Co.  v.    Indianapolis    and 
Cincinnati  Railroad  Co. 

1.  A  receiver  appointed  by  the  circuit  court  of  the  United  States   for  the 
.  Southern  district  of  Ohio,  to  take  possession  of  a  railroad  and  its  effects, 

may  sue  in  this  court,  upon  a  contract  made  by  that  corporation  in  the 
corporate  name  of  the  railroad,  without  disclosing  in  the  petition  his  own 
name  as  receiver. 

2.  A  foreign  corporation,  having  no  charter  from  the  state  of  Ohio,  authoriz- 

ing it  to  construct  and  operate  a  railroad  in  this  state,  cannot,  by  a 
transfer  of  a  portion  of  a  railroad  already  constructed  in  the  state  by 
leKfll  authority,  acquire  a  right  to  use  and  operate  such  railroad  within 
this  state. 

3.  The  plaintiffs,  being  authorized  to  construct  and  operate  a  railroad  from 

Cincinnati  to  Vincenues,  and  the  defendants,  being  authorized  to  construct 
and  operate  a  railroad  from  Indianapolis  to  Lawrenceburg,  of  a  different 
gauge,  entered  into  a  contract  whereby  the  defendants,  in  consideration 
of  being  allowed  to  lay  a  third  rail  on  the  road  from  Lawrenceburg  to 
Cincinnati,  and  of  the  agreement  of  the  plaintiffs  to  furnish  motive  power 
for  hauling  the  cars  of  the  defendants  on  that  part  of  the  road,  agreed, 
among  other  things,  to  lend  to  the  plaintiffs  $30,000,  for  the  purpose  of 
erecting  a  depot  for  the  plaintiffs  in  Cincinnati ;  to  erect  a  depot  at  a  cost 
of  $16,000,  on  lands  of  the  plaintiffs  in  Cincinnati,^  to  become  the  prop- 
erty of  the  plaintiffs  at  the  expiration  of  the  contract;  to  form  no  con- 
nections at  or  beyond  Lawrenceburg  prejudicial  to  the  plaintiffs  ;  and  to 
give  the  plaintiffs  exclusive  control  of  the  employees  of  the  defendants 
while  on  the  road  of  the  plaintiffs :  Heid,  on  the  constructon  of  the 
charters  of  the  plaintiffs  and  defendants,  that  such  contract  was  beyond 
the  competency  of  the  contracting  parties  and  was  void. 

4.  The  contract  also  provided  that  the  defendants  should  have  the  use  of  a 

depot  and  certain  grounds  in  Cincinnati,  for  unloading  goods  and  lumber, 
for  thirty  years.  Held^  that  this  created  an  easement  in  the  land,  and 
was,  in  connection  with  the  layinjp^  nnd  keeping  up  the  third  rail,  in  sub- 
stance a  lease,  which  the  plaintiffs  had  no  authority  to  make,  and  that  it 
being  for  more  than  three  years,  was  also  invalid  under  the  Statute  of 
Frauds,  forthe  wantof  legal  acknowledgement :  Held^  also,  that  the  defend- 
ants having  as  a  foreign  corporation  no  right  to  accept  a  lease  of  a  railroad 
in  Ohio,  the  plaintiffs  could  not  have  had  a  specific  performance  of  the 
agreement,  the  remedies  of  the  parties  not  being  mutual. 

T.  G.  Mitchell,  C.  D.  Coffin,  and  W.  M.  Evarts,  for  the  plain- 
tiffs. 

M.  E.  Curwen,  Thomas  A.  Hendricks,  George  E.  Pugh,  andV. 
Worthing  ton,  for  the  defendants. 

Storkr,  J. 

A  preliminary  question  is  raised,  which  directly  involves  the 
right  of  the  plaintiffs  to  maintain  this  action.  It  is  admitted  by 
_« -  the  pleadings,  that  certain  proceedings  have  been  *had  in  the 

circuit  court  of  the  United  States  for  the  Southern  district  of 
Ohio,  wherein  the  creditors  of  the  plaintiffs  filed  their  bill  in  equity, 
and  a  receiver  was  appointed  to  take  possession  of  all  the  property 
of  the  plaintiffs,  subject  to  the  order  of  the  court ;  that  possession 
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was  accordingly  taken,  and  is  now  held  by  the  receiver  under  his 
appointment.  It  is  alleged,  "that  this  action  is  not  prosecuted  by 
the  receiver,  nor  by  order  of  the  court  or  any  of  the  judges 
thereof.*' 

We  suppose,  as  it  is  distinctly  averred  in  the  replication,  that 
the  order  of  the  court  was  in  fact  made  authorizing  this  action  to  be 
brought ;  we  need  only  consider  the  point  in  whose  name  it  should 
be  prosecuted. 

As  the  objection,  if  properly  taken,  may  be  readily  obviated  by 
the  proper  amendment  under  our  code  of  practice,  it  is  in  reality 
but  a  very  formal  one ;  but  we  are  satisfied  the  plaintiffs  were  the 
proper  parties  to  institute  this  litigation,  and  in  no  aspect  in  which 
the  case  appears  to  us  need  the  receiver  to  have  been  joined  as  a 
party  defendant.  If  there  should  be  a  recovery  by  the  plaintiffs, 
it  will  be  by  their  corporate  name,  and  the  receiver,  upon  proper 
application  to  this  court,  would  be  allowed  to  control  the  process 
and  collect  the  amount  due,  to  carry  out  more  fully  the  purposes 
of  his  appointment.  But  we  can  find  no  case  in  practice  where  a 
receiver,  not  especially  authorized  to  do  so  by  statute,  has  ever  been 
permitted  to  bring  an  action  in  his  own  name,  either  to  recover 
possession  of  property  or  to  reduce  a  chose  in  action  to  judgment. 

Before  such  an  officer  can  bring  or  even  defend  an  ejectment, 
he  must  have  obtained  the  leave  of  court  to  do  so,  for  he  was  but 
their  servant,  subject  to  their  control,  and  deriving  all  his  power 
from  the  tribunals  who  appointed  him :  2  Maddox  Ch.  243 ;  Jeremy's 
Eq.  262  ;  2  Story's  Eq.  Jur.,  section  833. 

Hence,  when  it  became  necessary  for  the  receiver  to  sue,  the 
name  of  the  original  party  in  interest  was  always  used  :  Green  v. 
Winter,  1  Johns.  Ch.  Rep.  61 ;  Parker  v.  Browning,  8  Paige  388. 

Chief  Justice  Sharkey,  in  Freeman  v.  Winchester  10  Smedes 
&  Marshall  580,  says :  "No  case  can  be  found  in  which  a  receiver 
has  been  permitted  to  sue,  except  at  law,  in  an  action  of  ejectment, 
on  leave  first  granted  for  that  purpose.  He  is  but  an  officer  of  the 
court  appointed  to  hold  a  fund  pending  litigation  or  *infancy.  -^5 
If  he  can  sue  at  all  it  must  be  in  the  name  of  the  party  having 
the  legal  right ;  the  authority  to  sue  does  not  convert  that  which 
was  before  purely  legal  into  an  equitable  right." 

The  result  is,  the  order  appointing  the  receiver  does  not 
change  the  character  of  the  parlies  to  the  contract;  it  gives 
merely  the  power  to  protect  the  interests  of  all  parties  in  the 
property,  or  fund  in  controversy.  We  are  satisfied,  therefore, 
the  plaintiffs  are  the  proper  parties  to  prosecute  the  suit  before 
us. 

There  is  in  reality  but  one  question  we  are  asked  to  decide — 
could  the  parties,  plaintiffs  or  defendants,  in  virtue  of  their 
several  corporate  powers,  bind  each  other  by  the  contract  made  by 
their  agents  on  the  2d  day  of  October,  1856  ? 

The  plaintiffs  were  incorporated  by  the  legislature  of  Indiana 
to  construct  a  railroad  from  Vincennees  to  Lawrenceburg,  in  that 
state,  and  afterwards,  by  a  statute  of  this  state,  the  corporate  body 
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created  by  the  state  of  Indiana  was  authorized  to  lay  out  arid  con- 
struct a  railroad  from  Lawrenceburg  to  Cincinnati,  with  the  same 
powers  conferred  on  railroad  companies  by  the  laws  of  Ohio  ;  and 
by  an  amended  act  the  plaintiffs  were  recognized  as  a  corporation 
then  existing. 

Whether  the  legislative  action  of  Ohio  created  de  facto  a  new 
corporation  or  not,  or  whether  under  the  power  thus  conferred  a 
corporation  has  ever  been  organized,  is  not  a  question  now  to  be 
considered.  We  may  assume,  however,  that  permission  was  there- 
by granted  to  the  plaintiffs  to  extend  their  road  to  Cincinnati  upon 
the  same  conditions,  and  with  the  same  restrictions  pertaining  to 
other  corporations  of  a  similar  kind,  then  in  existence  within 
this  state ;  and  for  all  practical  purposes,  the  plaintiffs,  who 
claim  its  benefits,  must  be  regarded  as  another  corporation,  distinct 
from  and  independent  of  the  body  incorporated  by  the  state  of 
Indiana. 

We  are  met,  then,  at  the  threshold  of  the  case,  with  the  ques- 
tion :  Had  the  plaintiffs,  at  the  time  the  contract  of  October  2, 
1856,  was  entered  into,  any  corporate  power  to  lease  their  road,  in 
whole  or  in  part,  to  a  foreign  corporation  ? 

It  is  very  certain  the  defendants  had  no  authority,  as  an 
Indiana  corporation,  to  operate  their  road  from  Ldwrenceburg  to 
Cincinnati.  They  could  not  have  appropriated  the  right  of  way, 
for  they  possessed  no  franchise  that  would  impart  any  right  of 
eminent  domain.  If,  then,  they  could  not  directly  claim  the 
73fi  *privileges  of  an  Ohio  corporation,  the  same  being  opposed  to 

the  sovereignty  of  the  state,  can  it  be  said  they  could  effect  the 
same  object  by  the  transfer  to  them  of  a  portion  of  the  plaintiffs' 
road,  which  must  necessarily  attach  to  it,  if  permitted  at  all,  the 
protection  of  their  franchise  also  ? 

The  plaintiffs  were  authorized  to  construct  a  railway  to  be  used 
solely  by  them,  for  their  own  purposes,  subject  to  the  supervision 
of  the  state  by  subsequent  legislation ;  and  for  all  omissions  of 
corporate  duty  or  commissions  of  wrong  to  ihe  writ  of  quo  war- 
ram  o,  and  such  other  process  as  the  court  might  deem  proper  to 
control  corporate  action.  Hence,  it  must  follow,  the  immunity 
conferred  was  exclusively  for  their  benefit;  it  could  not  be  im- 
parted to  others,  for  the  necessary  result  would  be,  if  one  foreign 
corporation  might  purchase  the  right  to  use  the  railway,  the  same 
privilege  may  be  granted  to  as  many  more  as  the  road  could  accom- 
modate ;  the  lessees  in  the  meanwhile  not  being  responsible  to  the 
stale  or  amenable  to  its  process.  If  such  an  arrangement  was  made, 
there  would  be  no  mutuality  between  the  parties,  as  the  foreign 
corporation  could  not  be  held  to  comply  with  its  conditions,  nor  yet 
compel  the  plaintiffs  to  perform  them  on  their  part ;  for  it  must  be 
granted  the  foreign  corporation  is  confined  to  the  corporate  powers 
granted  by  the  state  which  creates  it,  and  can  claim  nothing  more : 
Bank  of  Augusta  v.  Earle.  13  Peters,  589 ;  Ohio  and  Mississippi 
Railroad  v.  Wheeler,  1  Black,  29. 
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The  law  applicable  to  this  class  of  corporations  is  very  clearly 
stated  by  Mr.  Hodges,  in  his  work  on  Railways,  p.  63:  "The 
great  principle  which  governs  all  those  cases  is  this,  that  a  railway 
company  is  a  corporation  established  for  a  particular  purpose,  and 
the  directors  have  no  power  to  bind  the  corporation  by  entering 
into  contracts  for  purposes  foreign  to  those  for  which  the  corpora- 
tion was  established  ;  such  contracts  are  ultra  vires  and  illegal." 

By  the  statute  8  and  9  Vict.  ch.  20,  section  87,  special  permis- 
sion is  given  to  one  company  to  contract  with  another  company  for 
the  right  of  passage  over  their  track;  and  if,  without  legislative 
authority,  an  agreement  is  made  transferring  the  power  of  one  com- 
pany to  the  other,  equity  will  not  lend  its  aid  to  carry  it  into  effect : 
Great  Northern  Railway  Company  v.  Eastern  Counties  Railway,  9 
Hare  306. 

So,  in  Winch  v.  Birkenhead,  Lancashire  and  Chester  Railway, 
*13  E.  L.  &  Eq.  516,  several  companies  had  agreed  to  run  over  _«_ 
the  track  of  the  Birkenhead  Road  until  an  Act  of  Parliament 
could  be  obtained  authoriziiig  a  lease.  It  was  held  the  contract  was 
not  within  the*  power  of  the  companies  to  make.  The  same  point 
had  been  before  decided  in  East  Anglian  Railway  v.  Eastern  Coun- 
ties Railway,  7  E.  L.  &  Eq.  506:  Redfield  on  Railways,  ch.  24, 
section  1,  p.  418;  Pierce  on  Railroads  395,  397. 

We  do  not  find  the  courts  in  the  United  States  have  varied  the 
rule,  as  in  every  case  we  have  examined  legislative  leave  had  been 

fiven  before  the  lease  was  made  :  17  Barbour  601,  602 ;  6  Cushing 
84;  Redfield  on  Railways  418. 

What  then  is  the  legal  effect  of  the  contract  between  the 
parties  ?  It  is  to  secure  to  the  defendants  the  use  of  the  plaintiffs' 
roadway  for  thirty  years,  on  certain  conditions,  which  are  the  equiv- 
alent  for  what  otherwise  would  be  denominated  an  annual  rental : 

First — The  defendants  are  permitted  to  lay  down,  at  their  own 
expense,  upon  the  plaintiffs*  structure,  an  additional  rail,  to  remain 
there  subject  to  all  appropriate  repairs  by  the  defendants,  to  be  used 
by  them  for  the  entire  term. 

Second — The  cars  of  the  defendants  are  to  be  run  over  the 
road,  and  it  is  admitted  have  been  drawn  by  the  defendants'  loco- 
motives, under  charge  of  their  conductors,  and  with  certain  de- 
ductions, at  their  expense,  the  right  to  do  so  being  co-extensive 
with  the  term  already  stated. 

If  the  plaintiffs  had  merely  engaged  to  be  carriers  of  all  the 
freight  and  passengers  brought  hy  the  defendants  to  Lawrenceburg, 
from  thence  to  Cincinnati,  and  receive  therefor  a  fair  equivalent, 
there  would  be  no  difficulty  in  giving  such  a  construction  to  the 
agreement  as  would  create  a  personal  obligation  only  between  the 
parties ;  but  in  order  to  give  it  this  effect,  and  secure  to  the  defend- 
ants its  full  benefit,  they  must  not  only  enjoy,  but  be  protected  in 
the  enjoyment  of  what  is  in  reality  the  easement  growing  out  of, 
and  dependent  upon,  the  occupation  of  the  plaintiffs'  railway,  for 
the  entire  period  of  the  contract,  uncontrolled  by  the  plaintiffs  so 
long  as  the  conditio  s  the  defendants  were  bound  to  perform  are 


Digitized  by 


Google 


462  OHIO  DECISIONS. 


Vol.  V.  [N.  S.]  Superior  Court  of  Cincinnati. 

properly  fulfilled.  If  the  plaintiffs  are  aot  bound  to  permit  the  de- 
fendants to  use  their  road,  the  defendants  cannot  be  required  to  per- 
_2g  form  their  part  of  the  agreement ;  and  *if  they  do,  the  right 
to  occupy  is  connected  directly  with  the  realty,  and  is  in  effect 
a  lease  of  the  railway. 

But  the  privilege  intended  to  be  imparted  does  not  stop  with 
the  use  of  the  railway  and  its  various  attachments,  for  the  period 
referred  to,  but  it  secures  to  the  defendants  the  right  to  occupy  suf- 
ficient ground  on  the  premises  of  the  plaintiffs  in  Cincinnati,  upon 
which  the  defendants  are  to  erect  a  freight  depot,  with  the  addi- 
tional use  of  another  portion,  where  the  defendants  can  place  their 
lumber,  besides  the  occupation  in  common  with  the  plaintiffs  of 
their  general  passenger  depot,  and  all  these  are  to  continue  during 
the  existence  of  the  agreement. 

In  9  Hare  312,  it  was  held,  by  Vice- Chancel  lor  Turner,  that  an 
agreement  by  one  railroad  to  give  to  another  the  power  to  run  over 
its  road  for  a  time,  dependent  upon  certain  conditions,  although  it 
was  declared  it  should  not  operate  as  a  lease,  or  an  agreement  for  a 
lease,  **it  was,  nevertheless,  in  substance,  either  th^  one  or  the 
other."  So  in  Winch  v.  The  Birkenhead,  Lancashire,  and  Chester 
Junction  Railway  Co.,  5  De  Gex  &  Smale,  562,  it  was  said  by  Vice- 
Chancellor  Parker  that  an  agreement,  similar  in  its  terms,  was  in 
the  nature  of  a  lease ;  and  the  same  point  was  determined  in  Clay 
V.  Rufford,  Id,  769,  and  again  in  Beman  v.  Rufford,  1  Simon  N.  S. 
550,  by  Lord  Cranworth. 

Chancellor  Walworth,  in  Pitkin  v.  The  Long  Island  Railroad 
Co.,  2  Barbour,  Chancery  Reports  222,  held  that  an  agreement  made 
by  a  railroad  company  with  the  owner  of  land  adjoining  the  rail- 
road, **to  establish  and  maintain  a  permanent  turnouttrack  and  stop- 
ping-place at  a  particular  point  in  the  neighborhood  of  his  prop- 
erty, and  to  stop  there  with  the  freight  trains  and  passenger  cars  of 
the  company,"  was,  in  substance,  the  grant  of  an  easement  or  ser- 
vitude, and  required  the  proper  instrument  to  be  executed  to  take 
the  agreement  without  the  Statute  of  Frauds.  This  case  was  after- 
wards fully  approved,  and  the  principle  sustained  in  Day  v.  New 
York  Central  Railroad  Co.,  31  Barbour  554. 

We  are  satisfied,  therefore,  from  a  careful  examination  of  the 
contract  between  these  parties,  that  it  was  an  agreement  for  a  lease 
to  continue  for  thirty  years  ;  that  the  privilege  granted  was,  in  law, 
an  easement  for  the  whole  period,  and  not  a  mere  license  to  enter 
739  "po^  s'^d  use  theplaintifts'  road,  determinable  at  *their  option. 
That  no  power  was  given  by  the  state  of  Ohio  to  the  plaintiffs 
to  lease  their  road,  or  transfer,  in  whole  or  in  part,  their  franchise ; 
and  it  necessarily  follows  that  no  right  was  conferred  upon  the  de- 
fendants, the  agreement  claimed  to  have  imparted  it  being  simply 
void. 

We  are  equally  satisfied  that  the  defendants  had  no  authority 
to  enter  into  this  agreement ;  none  can  fairly  be  inferred  from  the 
various  statutes  of  Indiana  conferring  corporate  power,  and  none 
ought  to  be  implied,  except  upon  very  clear  expressions  of  legisla- 
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tive  intention.  Although  there  are  cases  when  directors  of  such  a 
company  as  this  may  have  imperfectly  performed  their  duties  in  re- 
lation to  a  subject  within  their  corporate  ability,  yet,  if  the  stock- 
holders have  been  benefited,  and,  moreover,  permitted  the  act  to 
pass  without  objection,  they  will  not,  and  ought  not  to  be  allowed 
to  question  the  mode  in  which  the  act  was  done.  If  the  charter, 
for  instance,  required  the  corporate  seal  to  be  attached  to  the  agree- 
ment, and  yet  a  contract  by  parol  has  been  executed,  the  matter  of 
which  was  clearly  within  the  corporate  power,  the  rule  adopted  in 
Bank  of  Columbia  v.  Patterson,  7  Cranch,  297,  may  well  apply.  It 
is,  then,  but  simple  justice,  and  no  legal  principle  is  really  violated. 
But  where  a  body  of  individuals  is  vested  by  law  with  power  only 
to  engage  in  a  special  business,  any  attempt  on  the  part  of  such  a 
corporation  to  change  the  object  of  their  association,  or  undertake 
new  and  distinct  pursuits  from  those  described  in  their  organic  law, 
such  assumptions  are  ipso  facto  illegal,  and  whenever  brought  to 
the  notice  of  the  courts  by  third  persons,  or  the  parties  themselves 
to  the  contract,  will  not  be  sustained.  In  such  cases  there  is  no 
estoppel,  for  there  is  no  legal  competency  in  the  contracting  parties; 
and  the  affirmance,  or  disaffirmance,  of  their  acts,  by  matter  in  pais, 
or  by  corporate  resolutions,  can  give  no  validity  to  that  which 
never  legally  existed.  If  a  corporation  could  be  estopped  from  set- 
ting up  its  want  of  authority  to  enter  into  contracts  made  by  its 
agents,  its  power  might  be  indefinitely  enlarged,  and  what  it  was  not 
permitted  to  do  by  its  charter  would  become  obligatory  by  its  ac- 
quiescence. In  other  words,  the  effect  of  such  a  rule  would  be  to 
authorize  corporate  officers  to  supply  all  deficiencies  in  power  already 
granted,  with  ability  to  add  new  powers  as  the  occasion  might  re- 
quire, and  thus  save  *the  necessity  of  asking  legislative  aid  to  - --. 
amend  or  modify  their  charter. 

The  principle  we  have  thus  indicated  is  so  well  established, 
that  to  sustain  it  would  seem  to  require  no  quotation  of  authorities. 
It  results  from  the  very  nature  of  the  relations  corporate  bodies 
sustain  to  the  power  that  creates  them,  and  is  nothing  more  than 
the  same  rule  we  are  bound  to  apply  to  individuals.  When  their 
contracts  are  against  law,  or  public  policy,  or  good  morals,  they 
cannot  be  sustained  on  the  ground  of  estoppel,  admission,  or  acqui- 
escence ;  but  whenever  such  contracts  are  sought  to  be  enforced,  if 
it  is  manifest  by  the  pleadings,  or  in  the  evidence,  that  such  or  sim- 
ilar infirmities  exist,  there  is  but  one  course  for  us  to  pursue,  ''in 
pari  delicto  melior  est  conditio  defende^ttis :  "  Coleman  v.  Eastern 
Counties  Railway  Co..  10  Beavan,  1 ;  Macgregor  v.  Deal  and  Dover 
Railway  Co.,  16  Eng.  L.  &  Eq.,  180;  West  London  Railway  Co.  v. 
London  and  North- Western  Railway  Co.,  18  Id.,  468;  Mayor  of 
Norwich  v.  Norfolk  Railway  Co.,  30  Id.,  120  ;  Shrewsbury  and  Bir- 
mingham Railway  Co.  v.  North- Western  Railway  Co.  and  Shrop- 
shire Union  Railways  and  Canal  Co.,  6  House  of  Lords  Cases,  138 ; 
Earnest  v.  Nicholls,  Id.,  408;  Harrison  v.  Great  Northern  Railway 
Co.,  11  Common  Bench,  815;  Straus  v.  Eagle  Insurance  Co.,  6  O. 
S.,  59  ;  Marietta  Railroad  v.  Elliot,  10  Id.,  61 ;  Atkinson  v.  Marietta 
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Railroad  Co.,  15  Id.,  23;  Dodge  v.  Worley,  18  How.,  331 ;  Pearce 
V.  M.  and  I.  Railroad,  21  Id.,  443 ;  O.  M.  Railroad  v.  Wheeler,  1 
Black,  29. 

These  cases,  when  carefully  considered,  not  only  decide  that 
the  corporation  itself  cannot  claim  relief  when  the  agreement  it 
has  entered  into  is  beyond  its  delegated  powers,  but  establishes 
without  reservation  the  rule  that,  like  natural  persons,  it  must  place 
its  right  to  recover  upon  the  power  conferred  by  its  charter.  When- 
ever it  transcends  it,  and  by  no  just  construction  the  authority 
claimed  can  be  found  in  the  organic  law,  the  corporate  body  is 
practically  without  a  charter,  and  is  but  a  voluntary  association  of 
individuals. 

Let  us  now  inquire  to  what  extent  the  agreement  between 
these  parties  was  obligatory  on  the  defendants.  The  defendants  are 
an  Indiana  corporation.  We  have  examined  the  act  incorporating 
them,  and  its  several  amendments,  and  find  no  special  powers 
741  granted  to  the  corporators  that  are  not  common  to  such  *com- 
panies  generally.  If,  then,  we  applv  the  principles  we  have 
already  stated  to  the  contract  made  by  the  defendants,  we  must 
hold: 

1.  That  the  Indianapolis  and  Cincinnati  Railroad  Company 
had  no  power  to  operate  a  road  east  of  Lawrenceburg  to  Cincinnati ; 
and  having  no  corporate  power  from  the  state  of  Ohio  to  construct 
a  new  railway,  or  to  enter  her  jurisdiction  as  a  foreign  corporation, 
it  could  not  use  a  railway  already  established  between  these  termini, 
or  contract  to  pay  a  stipulated  sum  for  the  privilege. 

2.  The  defendants  had  no  power  to  loan  $30,000  to  a  foreign 
corpr^ation  for  the  purpose  of  erecting  a  passenger  depot  without 
the  state  from  which  they  derive  their  charter. 

3.  That  the  defendants  had  no  power  to  stipulate  with  the 
plaintiffs  that  they  would  erect  a  freight  depot,  at  a  cost  of  $15,000, 
in  Cincinnati,  to  become  the  property  of  the  plaintiffs  when  the 
agreement  should  expire. 

4.  That  it  had  no  power  to  permit  the  plaintiffs  to  use  the  cars 
of  the  Indianapolis  Company  without  compensation,  a  privilege  not 
contemplated  in  its  charter. 

5.  That  it  had  no  power  to  give  the  exclusive  control  over  its 
employees  and  agents  to  the  plaintiffs. 

6.  That  it  had  no  power  to  agree  that,  for  thirty  years,  it 
would  form  no  new  connection  at  or  beyond  Lawrenceburg.  or  to 
discriminate  in  the  tariff  of  prices  in  favor  of  Lawrenceburg  as 
against  Cincinnati. 

There  are  other  stipulations,  which,  in  their  spirit,  must  be  in- 
cluded in  the  result  to  which  we  have  arrived,  but  we  need  not 
specially  refer  to  them. 

Any  of  these  conditions,  if  not  yet  performed,  we  believe  a 
court  of  equity,  on  the  application  of  a  stockholder,  would  have 
restrained  the  defendants  from  carrying  into  effect,  as  each  one  of 
them  was  beyond  the  power  of  the  corporation  to  make  ;  and  the 
assent,  even,  of  the  stockholders  at  the  time,  or  their  subsequent 
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acquiescence,  could  not  change  the  principle.  We  have  already 
said,  if  the  authority  does  not  exist  independent  of  the  assent  of  the 
stockholders,  their  concurrence  does  not  confer  it. 

This  doctrine  is  well  discussed  and  determined  in  East  Anglian 
Railway  v.  Eastern  Counties  Railway,  11  Common  Bench  816,  which 
has  an  important  application  to  the  general  power  of  railway 
♦corporations  and  is  a  practical  resume  of  the  previous  cases  - -j 
upon  the  subject,  both  at  law  and  in  equity,  decided  in  the 
English  courts.  See,  also,  Coleman  v.  Eastern  Counties  Railway, 
4  Railway  Cases  382. 

The  several  grounds  we  have  stated,  upon  which  we  hold  the 
agreement  between  these  parties  was  beyond  their  corporate  power, 
are  so  palpable  that  the  propositions,  when  once  fairly  expressed, 
need  no  argument  to  sustain  them.  It  is  but  the  assumption  of 
unauthorized  power  that  could  claim  to  expend  corporate  funds, 
without  the  territory  where  the  road  is  located,  for  an  object  dis- 
connected with  the  purpose  for  which  the  body  was  organized,  and 
never  within  the  original  contemplation  of  the  stockholders ;  build- 
ing warehouses  and  leasing  depots  in  Ohio,  surrendering  all  control 
over  the  rolling  stock  of  the  company,  substituting  the  agents  and 
employees  of  another  company  for  their  own,  while  willingly  incur- 
ring all  liability  for  their  negligence  in  managing  and  conducting 
the  trains  that  pass  over  a  foreign  railway,  contracting  to  advance  a 
large  sum  for  the  erection  of  a  passenger  depot,  restraining  the  cor- 
poration and  those  who  may  manage  it,  for  thirty  years,  not  to  make 
new  connections  or  avail  itself  of  another  route,  however  convenient 
or  eligible,  binding  itself  for  the  same  period  not  to  determine  the 
price  of  freight  or  the  fare  of  passengers  without  consulting  with 
and  having  the  consent  of  the  plaintiffs,  nor  yet  to  extend  the  road 
then  in  existence,  to  the  west  of  Indianapolis,  or  in  any  direction 
that  should  be  prejudicial  to  the  Ohio  and  Mississippi  Railroad 
Company.  When  these  conditions  stand  out  in  the  agreement  itself 
with  so  much  prominence,  and  must  be  performed,  else  the  defend- 
ants have  no  right  reserved  to  them,  it  would  seem  no  ground  was 
left  upon  which  we  could  justly  sustain  the  plaintiff's  claim  to 
recover. 

And  in  thus  holding  we  but  affirm  the  ruling  in  The  Shrews- 
bury and  Birmingham  Railroad  Company  v.  London,  etc.,  4  De  G. 
&  McNaughton,  120;  6  House  of  Lords  Cases  133 ;  1  De  G.  &  McN. 
732;  Stuart  v.  London  and  North  Western  Railway  Company. 

We  are  satisfied,  alsp,  the  contract  referred  to  is  inoperative, 
because  there  is  no  mutuality  in  its  provisions.  The  defendants 
could  not  have  enforced  it  by  legal  means,  if  the  plaintiffs  should 
have  declined  to  perform  their  covenants ;  for  no  chancellor,  we 
believe,  would  lend  his  aid  to  give  existence  to  that  which  was 
♦void  by  its  very  terms,  not  only  as  assuming  to  be  obligatory  « -^ 
on  the  parties,  when  it  is  clearly  beyond  corporate  power,  but 
opposed  to  sound  policy — a  party  claiming  to  enter  as  a  foreign  cor- 
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poration,  and  to  enjoy  the  privileges  of  a  legal  organization,  without 
the  consent  of  state  authority. 

It  has  been  suggested  in  the  argument,  that  the  defendants,  in 
availing  themselves  of  their  legal  right  of  defence,  are  obnoxious 
to  just  censure  ;  but  with  the  motives  of  parties  we  do  not  interfere 
when  called  on  to  administer  the  law.  Questions  of  taste  may  be 
left  to  the  casuist.  In  the  examination  pf  the  case  before  us,  we 
think,  if  a  retort  were  permitted,  the  plaintiffs  and  defendants 
occupy  a  common  ground.  They  can  only  settle  what  is  the  true 
standard  of  courtesy. 

We  find  a  contract  submitted  to  us  which,  if  both  parties  had 
asked  us  to  enforce,  the  law,  as  we  understand  it.  would  forbid  us 
to  adjudicate  upon,  except  to  leave  those  who  had  obligated  them- 
selves to  their  own  moral  sense.  We  could  not  have  added  by  our 
decree  new  powers,  or  given  vitality  to  that  which  never  had  legal 
life. 

On  the  hypothesis,  even,  that  the  parties  may  have  had  the 
corporate  power  to  contract,  we  cannot  aid  the  plaintiffs,  for  we 
could  not,  if  the  action  was  reversed,  havf  aided  the  defendants. 
On  the  ground  we  have  assumed,  the  agreement  is  for  a  lease  to 
continue  thirty  years.  It  is  not  a  lease  executed,  because  the 
forms  of  the  statute  requiring  acknowledgment  and  record  have 
not  been  complied  with,  and  part  performance  cannot  avail  in  the 
position  the  parties  are  now  placed  in.  The  case  of  Richardson  v. 
Bates,  8  O.  S.,  257,  is  decisive  of  the  question.'  As  the  defendants 
could  not,  if  compelled  to  leave  the  plaintiffs'  railway,  have  been 
aided  by  a  court  of  law  in  being  reinstated  in  the  enjoyment  of  the 
easement,  so  neither  can  the  plaintiffs  maintain  an  action  for  rent, 
if  the  defendants  have  left  the  premises,  when  there  was  no  con- 
tract subsisting  which  would  have  legally  required  them  to  remain. 
It  is  the  simple  case  of  a  tenant  for  more  than  three  years,  who  is 
under  a  parol  lease  ;  his  term  is  limited  by  the  statute,  and,  when 
it  expired,  the  contract  is  at  an  end. 

There  is  a  class  of  cases  where  a  contract  is  divisible,  and  some 
of  its  conditions  are  legal  and  some  illegal.  If  the  covenants  can 
be  separated,  those  which  are  valid  may  be  upheld,  and  those  that 
are  not,  rejected.  But  this  is  not  such  a  case.  The  whole  con- 
744  *sideration  moving  to  the  defendants  is,  in  effect,  the  right 
to  use  and  occupy  the  plaintiffs'  railway,  and  the  stipulations 
to  be  performed  as  an  equivalent  by  the  defendants  cannot  be  en- 
forced, unless  the  easement  granted  is  legally  secured,  and  the 
power  to  grant  it  was  given  by  the  plaintiffs'  charter.  If  the  con- 
sideration in  this  respect  fails,  the  agreement  is  of  no  value.  But 
the  conditions  to  be  performed  by  the  defendants  must  all  be  per- 
formed, if  the  agreement  is  valid,  before  they  could  require  the 
plaintiffs  to  fulfill  their  covenants.  It  would  be  no  answer  to  a 
prayer  for  a  specific  performance,  if  it  should  appear  the  defend- 
ants were  unable  or  unwilling  to  comply  with  all  or  any  of  the 
stipulations  they  had  entered  into.  All  are  essential  to  the  privi- 
lege imparted,  and  no  court  would  select  any  one  from  the  whole, 
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and  reject  the  rest.  In  this  respect  the  contract  mav  be  said  to  be 
'Hn  solidor 

Other  questions  were  argued  at  the  bar,  which  we  do  not  think 
necessary  now  to  decide ;  they  were  technical  only,  and  did  not 
affect  the  real  questions  involved.  On  the  whole  case,  we  have 
come  to  the  conclusion  the  plaintiffs  cannot  recover  upon  the  agree- 
ment they  have  submitted  for  our  construction. 

How  far  the  issues  of  fact,  which  are  yet  to  be  tried,  will  be 
affected  by  the  decision  we  now  make,  will  be  left  to  the  judge  in 
special  term,  who  will  be  called  on  to  try  them. 

The  demurrer  to  the  answer  of  the  defendants  will,  therefore, 
be  overruled. 

We  cannot  dismiss  the  case  without  tendering  our  thanks  to  all 
the  counsel,  who  so  ably  investigated  and  argued  the  questions  we 
have  been  called  on  to  decide.  They  have  greatly  relieved  our 
labors,  and  enabled  us  more  readily  to  arrive  at  the  conclusions  we 
have  announced. 

Note. — We  can  sec  no  good  ground  to  question  the  soundness  of  the 
foregoing  opinion ;  but  it  seems  to  us,  that  the  case  exhibits  in  a  strong 
light,  the  embarrassments  constantly  resulting  from  having  railway  corpora- 
tions restrained  in  their  corporate  functions  to  the  limits  of  state  lines.  It 
would  certainly  seem  that  there  is  far  more  necessity  aud  propriety  in  having 
all  the  railway  corporations  in  the  country  possess  a  national  character,  than 
there  is  in  giving  the  same  character  to  all  the  banks  of  the  country,  which 
has  been  already  practically  effected,  by  means  of  discriminating  taxation. 
There  is  every  reason  to  regard  railways  as  national  institutions,  in  almost 
every  sense,  in  which  they  possess  a  public  character,  or  perform  public  ser- 
vice, with  the  single  exception  of  intercommunication,  which  is  mainly  of 
local  and  state  concern. 

1.  As  one  of  the  wonderful  advancements  of  military  operations  in 
modern  times,  by  which  railways  have  wrought  a  complete  change  in  the 
conduct  of  war  *and  have  become  an  indispensable  necessity,  they  are  ^mw 
entirely  of  a  national  character,  so  much  so  as  to  exclude  all  state  con- 

trol  in  times  of  war  or  civil  commotion. 

2.  In  regard  to  postal  communication,  which  has  been  regarded  as  ex- 
clusively of  a  national  character,  since  the  early  and  palmy  days  of  the  Per- 
sian monarchy,  where  public  posts  are  said  to  have  on^nated,  railways  must 
also  be  regarded  as  an  indispensable  necessity.  For  if  we  admit  the  right 
of  state  control  over  all,  or  any  considerable  portion  of  the  railwaj-s  in  the , 
country,  it  will  place  all  postal  communication  at  the  mercy  and  good  will  of 
state  authority,  which  any  one  must  see  is  wholly  inadmissible. 

We  have  discussed  the  rights  of  railway  corporations  in  regard  to  ac- 
quiring land  and  other  prerogative  rights  in  adjoining  states,  without  the 
action  of  the  legislature,  in  a  case  in  Vermont,  many  years  since,  when  we 
came  to  the  conclusion  that  no  such  prerogative  rights  could  be  acquired  out 
of  the  state  of  the  charter,  except  by  legislative  act :  State  v.  B.  C.  &  Al. 
Railway,  21  Vt.  R.,  433.  This  will  not  preclude  such  corporations  from  ac- 
quiring the  title  of  land  out  of  the  state,  by  voluntary  contract,  or  entering 
into  any  other  contract,  of  the  ordinary  character  of  contracts  between  natural 
persons ;  but  it  will  not  justify  taking  land  compulsorily,  or  operating  a  rail- 
way and  taking  tolls,  etc. 

I.  F.  R. 
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26  *DEEDS. 

[Superior  Court  of  Cincinnati,  General  Term.] 

tSARAH  S.  Thompson  v.  Addison  S.  Thompson  et  au 

1.  Neither  at  the  common  law,  nor  by  the  statutes  of  Ohio,  can  a  conveyance 

of  real  estate  be  sustained  unless  there  is  a  valuable  or  good  considera- 
tion named  in  the  deed. 

2.  A  pecuniary  consideration  is  essential  to  uphold  a  deed  of  bargain  and 

sale.  The  consideration  of  love  and  affection  is  sufficient  to  uphold  a 
covenant  to  stand  seized  to  uses. 

8.  In  the  latter  case,  the  grantee  must  be  of  the  blood  of  the  grantor ;  consan- 
guinity, not  affinity,  is  the  rule.  Thus,  a  deed  to  a  son-in-law  for  the  love 
the  grautm-  bears  to  the  grantee  and  his  wife,  there  being  no  grant  to  the 
wife,  is  not  sufficient  to  sustain  the  conveyance. 

4.  Conveyances  of  real  estate  in  Ohio  partake  of  the  nature  of  feoffment,  bar- 
gain and  sale,  and  covenants  to  stand  seized  to  uses.  The  usual  form 
embodies  parts  of  all  these  assurances,  but  neither  controls,  absolutely, 
the  grant. 

♦Storer,  J. 

2^    This  case   is  reserved   from  special  term  for  our  decision  on 

the  following  questions : 

JFirsf— -Whether  the  deed  of  Robert  Jones  to  McCalla  Thomp- 
son, copied  in  the  petition,  is  supported  by  any  sufficient  consider- 
ation, there  being  none  in  fact  shown  except  such  as  is  stated  in 
that  deed  ? 

Second — It  being  made  to  appear  that  Robert  Jones  has  con- 
veyed the  premises  in  question,  in  fee  simple,  to  the  plaintiff  by 
deed  executed  since  the  death  of  McCalla  Thompson,  and  his  only 
child,  is  said  Jones  a  competent  witness  in  the  case  for  the  plaintiff 
to  prove  that  the  deed  to  McCalla  Thompson  was  executed  and  de- 
livered to  him  by  mistake,  in  that  it  was,  in  reality,  intended  to  be 
executed  and  delivered  to  the  plaintiff? 

To  understand  the  application  of  these  questions,  we  have  re- 
ferred to  the  pleadings  and  testimony  taken  in  the  cause,  and  find 
the  following  facts  alleged  and  proved  : 

The  plaintiff  is  the  daughter  of  Robert  Jones,  and  intermarried 
with  McCalla  Thompson  in  November  1848 ;  before  this  event  took 
place  her  father  had  avowed  his  intention  to  convey  to  her  certain 
real  property  in  Cincinnati,  and,  after  the  marriage  had  been  con- 
summated, again  expressed  the  same  purpose,  in  a  note,  which  is 
found  in  the  case.  To  complete  this  object,  on  the  28th  of  Septem- 
ber 1850  he  executed  a  deed  to  McCalla  Thompson,  which  was  pre- 
pared by  the  grantee  himself,  by  which,  after  reciting  **  that, 
whereas  the  said  Thompson  having  theretofore  intermarried  with 
the  plaintiff,  the  daughter  of  said  Robert  Jones,  and  for,  and  in 

tThis  case  was  reversed  by  the  supreme  court.  See  opinions,  17  O.  S.> 
649  and  18  O.  S  ,  73.  The  latter  case  was  cited  and  approved  in  Hubbell  v. 
Hubbell,  22  O.  S..  208,  221. 
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consideration  of,  the  premises,  and  the  natural  love  and  affection 
which  said  Jones  has  and  entertains  for  his  daughter  and  said 
Thompson,  and  for  the  purpose  of  advancing  the  said  Thompson  in 
life,  said  Jones  bargains,  sells,  and  conveys  to  said  McCalla  Thomp- 
son the  property  now  in  controversy,  and  which  is  particular  y  de- 
scribed, to  have  and  to  hold  the  same  with  its  appurtenances, 
rights,  and  privileges,  unto  said  Thompson,  his  heirs  and  assigns, 
for  ever,"  there  are  no  covenants  in  the  deed,  not  even  those  which 
are  found  in  the  ordinary  quit  claim  conveyance. 

In  January  1850  a  son  was  born  of  the  marriage,  and  in 
Novemberl852  McCalla  Thompson,  the  husband,  deceased,  leaving 
this  child  to  survive  him,  who  died  in  November,  1863.  Mean- 
while the  property  has  been  in  the  possession  of  the  plaintiff, 
*through  her  father,  who  has  controlled  it  for  her  use.  The  jg 
brothers  and  sisters  of  McCalla  Thompson  now  claim  they  are 
invested  with  the  title  as  heirs  at  law  of  the  deceased  son  of  the 
plaintiff  and  her  husband,  the  Statute  of  Descents  in  Ohio  thus  reg- 
ulating the  descent,  if  the  deed  from  Robert  Jones  to  the  plaintiffs 
husband  vested  the  estate  in  the  grantee. 

To  quiet  the  plaintiff's  possession,  establish  her  right  to  the 
estate,  and  to  declare  the  conveyance  from  her  father  to  her  hus- 
band to  have  been  made  for  her  benefit,  as  well  as  for  general  relief, 
this  petition  is  filed  against  the  defendants,  who  represent,  as  they 
allege,  their  nephew's  estate ;  it  further  appears,  that  the  plaintiff's 
father,  finding  the  deed  he  had  made  to  his  son-in-law  did  not  con- 
form to  his  intention,  expressed  before,  and  at  the  time  of,  its  exe- 
cution, in  January  last  prepared  another  deed,  which  he  executed 
in  due  form,  conveying  all  his  right,  interest,  and  estate  in  the 
premises  to  the  plaintiff,  to  hold  to  her  and  her  heirs  forever. 

The  defendants  deny  by  answer  the  allegation  in  the  petition, 
that  the  deed  from  the  plaintiff's  father  to  her  husband  was  in- 
tended to  operate  for  her  benefit,  but,  on  the  contrary,  for  the  sole 
use  of  the  grantee. 

We  have  carefully  considered  the  facts  presented  by  the  record, 
and  heard  the  arguments  of  counsel  upon  one  of  the  questions  re- 
served. That  question  is,  what  estate,  if  any,  did  McCalla  Thomp- 
son acquire  by  the  conveyance  from  the  plaintiffs  father,  and  what 
was  the  legal  effect  of  the  instrument,  claimed  to  have  been  a  deed, 
by  which  the  property  is  assumed  to  have  been  granted  to  his  son- 
in-law  ?  We  have  confined  ourselves  solely  to  the  consideration  of 
that  question,  as  our  answer  to  it  is  decisive  of  the  case. 

At  common  law,  it  is  clear,  the  deed  referred  to  could  not  be 
sustained  as  a  bargain  and  sale,  no  pecuniary,  or  other  valuable, 
consideration  being  recited  in  the  instrument  as  passing  from  the 
grantee  to  the  grantor,  or  proved  to  have  been  paid  by  evidence 
aliunde.  The  reason  of  the  rule  is,  that  a  sale  ex  vi  termini  sup- 
poses the  transfer  of  a  right  for  money — the  very  name  of  the  as- 
surance imports  a  quid  pro  quo:  Mildmay's  Case,  1  Coke  176; 
Sharington  v.  Crofton,  Plowden  303.     These  cases  are  referred  to 
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in  all  subsequent  decisions  by  the  English  courts  as  settling  the  law, 

and  have  been  sustained  without  reservatipn. 

2Q  *In  the  United  States  the  same  rule  is  adopted,  and  we  find 

no  exception  to  its  operation  in  any  reported  case.  On  the  con- 
trary, the  courts  of  Massachusetts,  New  York,  Pennsylvania,  Mary- 
land, North  Carolina,  ^nd  Kentucky,  have  expressly  recognized  it, 
holding  the  deed  to  be  void  where  no  such  consideration  is  described 
or  proved. 

Nor  would  the  deed  before  us  have  been  sustained  as  contain- 
ing words  which  might  operate  as  a  covenant  to  stand  seized  to 
uses,  as  no  sufficient  consideration,  such  as  blood,  or  marriage,  is 
alleged. 

The  conveyance  is  to  the  son-in-law,  for  the  love  and  affection 
the  grantor  bears  to  his  daughter  and  her  husband,  and  there  is  no 
estate  conveyed  to  her. 

Hence  it  appears  to  us,  looking  through  very  many  cases,  both 
ancient  and  modern,  decided  by  the  English  courts,  that  this  con- 
veyance would  not  be  there  upheld  upon  any  common-law  principle, 
or  under  the  Statute  of  Uses. 

There  is  no  doubt  that  consanguinity,  not  affinity,  blood  rela- 
tionship, not  that  existing  by  marriage  merely,  may  well  support  a 
covenant  to  stand  seized ;  but  the  parties  must  sustain  the  relation 
of  father  and  child  or  grandchild,  brother  and  sister,  or  nephew  and 
niece. 

We  cannot  find  a  case  in  the  English  books  where  a  son-in-law 
has  been  held  to  be  within  the  rule,  either  to  take  for  his  own  bene- 
fit, or  to  uphold  the  estate  for  another.  The  ancient  law  upon  the 
subject  was  very  fully  reviewed,  and  the  authorities  from  Lord 
Paget's  Case,  1  Leonard  195,  critically  examined  in  Huesman  and 
Others  v.  Sebring  and  Others,  16  Johnson  515,  and  the  conclusion 
at  which  the  court  arrived  was  that  we  have  indicated. 

We  find  the  same  result  expressly  stated  by  Baron  Comyns  in 
his  Digest,  vol.  2,  tit.  Covenants,  G.,  sections  3,  4,  6. 

See,  also,  Sanders  on  Uses,  vol.  2,  pp.  97,  98,  99. 

In  the  United  States  we  discover  a  few  dicta  only,  not  a  single 
decision  which  contravenes  the  established  law  iipon  this  point. 

The  case  of  Bell  v.  Scammon,  15,  N.  H.  381,  is  an  instance, 
and  the  ruling  in  Gale  v.  Colburn,  18  Pick.  401,  would  seem  to 
give  color  to  a  different  rule ;  but  neither,  when  properly  exam- 
ined, in  any  essential  degree,  can  be  said  to  change  the  ancient  doc- 
trine. 
^^    *We  conclude,  therefore,  that,   at  common   law,  as  well  as  by 

the  decisions  of  the  courts  in  our  own  country,  the  deed  from 
Jones  to  his  son-in-law  passed  no  estate,  but,  in  reality,  was  inopera- 
tive and  void. 

But  it  has  been  argued,  that  the  conveyance  may.  be  sustained 
as  a  feoffment,  and,  as  such  a  transfer  of  the  estate  required  no  con- 
sideration to  be  paid  by  the  grantee,  but  took  effect  only  by  livery 
of  seizin,  we  are  at  liberty  to  uphold  the  deed  before  us  upon  the 
same  principle. 
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Before  the  Statute  of  Frauds  title  to  real  property  might  pass 
by  livery  only,  no  instrument  in  writing  being  necessary  ;  but  since 
the  statute  a  deed  is  necessary,  and  the  same  ceremonial  of  livery 
was  requisite  until  the  Act  of  7  &  8  Vict.  ch.  71,  which  requires 
only  a  legal  seizen  in  the  grantor. 

Hence,  it  is  clear  that  in  England,  practically  speaking,  there  is 
now  no  other  mode  of  transfer  than  by  bargain  and  sale,  lease  and 
release,  and  covenant  to  stand  seized. 

If  the  deed  has  the  proper  words  of  grant,  and  contains  a  suffi- 
cient consideration,  it  may  operate  in  either  mode  to  secuie  the  es- 
tate granted  to  the  donee. 

In  Ohio  we  have  no  alienations  by  deed  of  feoffment. 

Titles  were  never  intended  to  be  conveyed  by  such  an  instru- 
ment, though  many  of  the  words  of  grant  it  contained  are  still  used 
in  our  common  assurances. 

It  was  held  in  Lindsley's  Lessee  v.  Coats,  1  O.  245,  246,  that 
"  in  no  instance  have  the  ancient  common-law  n-odes  *of  convey- 
ance, as  such,  been  adopted  in  this  state,  and  long  anterior  to  the 
settlement  of  this  country  they  had  given  way  to  the  comparatively 
modern  mode  of  assurance  by  lease  and  release  bargain  and  sale." 

By  the  Territorial  Ordinance  of  1787  it  is  provided,  that  "until 
the  governor  and  judges  shall  adopt  laws,  real  estate  may  be  con- 
veyed by  lease  and  release,  bargain  and  sale,  signed,  sealed,  and  de- 
livered by  the  grantor,  being  of  full  age.  and  attested  by  two  wit- 
nesses ;**  in  pursuance  of  the  power  thus  granted,  in  1795  they 
adopted  the  Pennsylvania  statute,  which  directed  the  manner  of 
executing  deeds,  as  well  as  their  proof,  acknowledgement,  and 
record,  and  the  Territorial  Legislature  afterwards  enacted  the  stat- 
ute of  January  20th,  1802,  to  effect  the  same  purpose.  The  provis- 
ions of  both  these  laws  were  ^substantially  re-enacted  in  Febru-  ^ . 
ary  1805,  and  since  that  time  there  never  has  been,  we  are  satis- 
fied, any  other  opinion,  either  of  the  courts,  or  the  legal  profession, 
than  that  we  have  stated. 

In  the  case  to  which  we  have  already  referred  to  it  is  said,  **it 
evidently  was  not  the  intention  of  congress  merely  to  legalize  those 
modes  of  conveyance  which  are  mentioned  in  the  ordinance,  leav- 
ing it  at  the  option  of  owners  of  real  estate,  upon  the  sale  of  their 
lands,  to  convey  the  same  by  the  common  law  mode  ot  feoffment 
with  livery  of  seizin,  but  to  provide  that  every  conventional  transfer 
of  real  property  should  be  evidenced  by  deed."  This  decision  was 
affirmed  in  Lessee  of  Bently's  Heirs  v.  Deforest,  2  O.  222,  and 
again  in  Cressinger  v.  Lessee  of  Welch,  15  O.  192,  where  Hitch- 
cock, J.,  says:  "In  this  country,  and  especially  in  this  state,  the 
mode  of  conveyance  by  feoffment  is  not  adopted.  Lands  here  are 
conveyed  by  bargain  and  sale,  and  deeds  of  other  description." 

"The  conveyance  by  feoffment  with  livery  of  seizin,"  says 
Chancellor  Kent,  4  Com.  548,  "has  long  since  become  obsolete  in 
England,  and  though  it  has  been  in  the  United  States  a  lawful 
mode  of  conveyance,  it  has  not  been  used  in  practice.  Our  con- 
veyances have  been  either  under  the  Statute  of  Uses,  or  short  deeds 
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of  conveyance   in  the   nature  of  the  ancient  feoffment,  and  made 
effectual  by  being  recorded,  without  the  ceremony  of  liverj'.'* 

We  are  not  permitted,  then,  to  regard  the  conveyance  in  the 
case  before  us  as  a  d^ed  of  feoffment  to  be  sustained  upon  any  of 
the  principles  which  apply  to  that  ancient  mode  of  transfer.  We 
must  consider  it  only  upon  the  grounds  we  have  already  alluded  to, 
either  as  a  bargain  and  sale,  or  a  covenant  to  stand  seized;  we  can- 
not sustain  it  on  the  first,  as  no  valuable  consideration  for  the  con- 
veyance is  averred  in  the  deed,  or  provided  aliunde,  nor  can  we  up 
hold  it  on  the  last,  on  the  assumption  of  love  and  affection,  as  the 
grantee  was  not  of  the  blood  of  the  grantor,  but,  in  legal  contem- 
plation, a  stranger. 

It  follows,  then,  the  deed  from  Jones  to  his  son-in-law,  McCalla 
Thompson,  is  simply  void.  No  estate,  therefore,  passed  to  him, 
and  his  heirs  inherited  nothing  at  his  death. 

This  ruling  disposes  of  the  other  question  as  to  the  admissibil- 
ity of  the '  grantor  as  a  witness.     Our  decision  renders  it  unneces- 
sary to  consider  this  point. 
«2  *As  Mrs  Thompson   now  holds  the  legal   estate  by  deed 

from  her  father,  qlaA  is  in  possession  of  the  property,  her  title 
will  be  quieted,  and  a  decree  may  be  entered  for  that  purpose,  agree- 
ably to  the  prayer  of  the  petitioner. 


100  *ATTACHMENT. 

[Superior  Court  of  Cincinnati,  General  Term,  1866.] 

S.  E.  Amsinck  et  al  v.  Wii,uam  Harris. 

1.  An  order  of  attachment,  issued  by  the  clerk  of  this  court,  on  an  insufficient 

affidavit,  is  in  effect  "cotam  nott  judice"  and  therefore  void,  for  the  watlt 
of  jurisdiction. 

2.  Where  such  an  order  is  dismissed,  or  vacated  by  the  court,  the  rule  ap- 

plicable to  other  judicial  proceedings,  where  courts  will  not  take  juris- 
diction, applies. 

3.  Therefore  the  dismissal  of  the  order  does  not  prevent  a  subsequent  arrest 

for  the  same  cause  of  action ;  the  maxim  *  bts  vexari^^  does  not  apply.  A 
proceeding  instituted  where  no  jurisdiciion  exists,  being  void,  it  cannot 
be  held  to  forbid  another  proceeding,  neither  as  a  bar  or  in  abatement. 

Caldwell  &  Forrest,  for  plaintiflFs. 
(xholson  &  Challen.  for  defendant. 

*Storer,  J. 

'®*  This  is  a  motion  reserved  from  special  term  on  the  applica- 
tion of  defendant,  tp  dismiss  an  order  of  arrest,  on  the  ground  that 
the  defendant  had  been  once  in  custody  for  the  same  cause. 

The  facts  appearing  in  the  case  are  these : 

On  the  81st  day  of  March  last,  the  plaintiflF  commenced  his  ac- 
tion in  the  court  against  the  defendant  to  recover  $14,000,  which  he 
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claimed  to  be  due  to  him  for  the  price  of  merchandise  sold  ;  on  the 
same  day  a  summons  was  served  upon  the  defendant  to  appear. 
An  order  for  the  arrest  of  the  defendant  was  issued  at  the  same 
time  by  the  clerk  of  the  court,  on  an  affidavit  filed  by  the  plain- 
tifi**s  agent  claiming  under  the  Code  the  right  to  arrest  the  defend- 
ant for  various  fraudulent  acts.  On  this  order  the  defendant  was 
taken  into  custody  by  the  sheriflF,  and.  an  application  was  subse- 
quently made  to  one  of  our  colleagues  in  special  term  to  vacate  the 
order,  on  the  ground  that  the  affidavit  upon  which  the  order  issued 
did  not  conform  to  the  requisitions  of  the  code ;  the  motion  was 
overruled,  and  the  question  as  to  the  suflficiency  of  the  affidavit  was 
taken  to  the  general  term  upon  error,  where  it  was  finally  decided 
that  the  affidavit  was  insufficient  to  authorize  the  arrest,  and  the 
ruling  in  special  term  being  thereupon  reversed,  the  order  of  arrest 
was  vacated  and  the  defendant  discharged  from  custody. 

After  this  the  plaintiff  filed  another  affidavit  with  the  clerk, 
whereupon  a  second  order  of  arrest  was  issued  and  the  defendant 
taken  into  custody  by  the  sheriflF,  after  which  an  application  was 
made  by  his  counsel  to  a  judge  in  special  term  to  vacate  the  last 
order  of  arrest,  on  the  ground  that  he  could  not  be  arrested  a  second 
time  for  the  same  cause,  or  in  the  same  action  ;  upon  this  motion, 
after  argument,  the  questions  involved  were  reserved  for  our  opinion 
in  general  term. 

The  question  to  be  decided  is,  therefore,  this — can  the  last 
order  of  arrest  be  sustained  ? 

The  principle  underlying  the  rule  which  is  claimed  to  prohibit 
a  second  arrest,  ''nemo  debet  bis  vexari  pro  cadem  causa''  applies 
equally  to  prevent  the  pending  of  two  actions  for  the  same  cause,  at 
the  same  time,  as  well  as  the  commencement  of  another  action  after 
the  first  shall  have  been  fully  determined,  and  especially  *pro-  .-.« 
tects  a  party  when  the  plea  of  former  conviction,  or  former  ac- 
quittal, is  interposed  in  a  criminal  proceeding. 

It  has  its  foundation  among  the  oldest  maxims  of  the  common 
law.  which  has  been  incorporated,  in  its  letter  or  spirit,  into  the 
constitutions  of  all  the  states  of  the  union. 

No  one  shall  be  twice  put  in  jeopardy  for  the  same  offense,  is 
the  germ  from  which,  both  in  civil  and  criminal  tribunals,  from 
time  to  time,  have  sprung  up  the  diflferent  modifications  and  appli- 
cations of  the  ancient  rule.  To  understand  the  true  reason  of  the 
rule,  it  is  proper  to  examine  and  ascertain  definitely  the  meaning 
of  the  terms  '*twice  in  jeopardy." 

It  was  formerly  held  in  many  of  the  states,  that  a  party  once 
indicted  for  a  crime  could  not  be  charged  a  second  time  for  the 
same  offense,  though  there  had  been  no  trial  upon  the  merits,  as 
where  the  jury  were  discharged  for  disagreement,  or  the  indictment 
was  quashed,  or  the  judgment  arrested;  but  it  is  now  held,  we  be- 
lieve, in  all  the  courts,  that  nothing  short  of  an  actual  conviction  or 
acquittal  is  a  bar  to  a  subsequent  prosecution  ;  and  the  same  rule  is 
observed  in  the  trial  of  civil  actions,  without  any  exception ;  no 
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judgment  but  a  final  one  upon  the  merits  can  avail  to  defeat  a  sec- 
ond action. 

Hence  pleas  to  the  jurisdiction,  in  abatement,  as  well  as  all 
dilatory  pleas,  as  they  determine  nothing  but  the  right  of  the  court 
to  try,  or  the  propriety  of  process,  cannot  be  considered  as  putting 
a  party  in  jeopardy,  within  the  reason  of  the  principle  to  which  we 
have  alluded. 

Chief  Justice  Kent,  in  The  People  v.  Olcott,  2  Johns.  Cases  301. 
and  Judge  Spencer,  in  giving  the  opinion  of  the  court  in  the  cele- 
brated case  of  The  People  v.  Goodwin,  18  Johns.  200,  have  ex- 
hausted the  law  on  the  subject. 

Since  these  decisions  were  made  very  many  cases  have  arisen, 
both  in  England  and  in  our  own  country,  in  which  the  courts  have 
explained  more  fully  the  application  of  the  rule  we  have  discussed, 
with  its  various  modifications. 

They  are  very  carefully  collected  by  Mr.  Wharton  in  the  second 
volume  of  his  excellent  work  on  American  Criminal  Law,  under 
the  title  of  "Once  in  Jeopardy,*'  sections  572-591,  and  furnish  an 
interesting  topic  for  legal  examination. 

In  order  to  sustain  the  plea  of  former  acquittal,  or  conviction, 
.gg  the  court  who  tried  the  case  must  have  had  jurisdiction,  else 

*there  has  been  no  final  determination  of  the  matter  litigated : 
Rex  V.  Bowman,  6  Carrington  and  Payne  337 ;  Com.  v.  Peters,  12 
Metcalf  387;  Marston  v.  Jenness.  11  N.  H.  156;  McCann's  Case,  14 
Grattan  570.     , 

If  such  is  the  law  in  relation  to  criminal  offences,  where  life  or 
limb  may  be  in  peril,  we  may  readily  trace  the  analogy  of  the  prin- 
ciple to  civil  remedies. 

In  England  from  a  very  early  day  the  subject  of  arrests,  and 
discharge  on  common  bail,  has  claimed  very  great  attention  where 
the  courts  have  been  asked  to  grant  or  n  strain  process. 

There  has  not  been  until  the  reign  of  the  present  Queen  any 
statutory  provision  defining  the  remedy,  the  right  to  arrest  being 
always  regulated  by  the  circumstances  of  the  case,  and  the  discre- 
tion of  the  judges,  who  have  always  exercised  in  the  special  case 
their  sound  discretion.  There  never  was,  nor  is  there  now,  a  gen- 
eral rule  that  is  merely  arbitrary  without  exception  or  limitation. 

The  cases  referred  to  by  counsel,  when  carefully  examined, 
fully  establish  the  fact,  that  even  in  those  exceptional  cases,  where 
it  would  appear  a  second  arrest  was  not  consistent  with  the  usual 
practice,  it  must  be  evident  there  is  a  disposition  to  harass  and  vex, 
rather  than  the  honest  pursuit  of  a  legal  right. 

We  find  in  the  New  York  cases  quoted  in  argument  no  well- 
established  rule,  but,  rather,  an  hypothesis  assumed,  or  proposed  ; 
not  what  we  should  respect  as  the  exposition  of  a  legal  principle, 
while  a  series  of  decisions  by  the  courts  of  that  state  have  an- 
nounced a  rule,  which,  if  it  is  sound,  disposes  without  diflftculty  of 
any  embarrassment  there  which  nisi  pritis  adjudications,  and  obiter 
dicta,  may  on  first  examination  appear  to  have  created. 
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Thus  in  Matter  of  Faulkner,  6  Hill  601,  it  was  held  by  Judge 
Bronson  that  the  affidavit  for  process  always  gives  jurisdiction  to 
the  court  to  grant  it.  In  Broadhead  v.  McConnell,  3  Barb.  175.  it 
was  expressly  decided,  that  if  the  warrant  of  arrest  is  issued  with- 
out the  proof  required  by  statute,  the  warrant  is  void,  no  jurisdic- 
tion having  attached  to  the  officer  who  issued  it. 

The  precise  question  came  before  our  superior  court  in  Spice 
and  Son  v.  Steinruck.  14  O.  S.,  221.  "The  authorities  cited,"  say 
the  court,  '*and  a  just  and  proper  regard  for  personal  liberty,  con- 
strain us  to  hold,  that  where  a  creditor  seeks  to  arrest  his  debtor 
under  section  20  of  the  Justices*  Code,  he  must  comply  *with  .-.- 
all  the  conditions  thereby  prescribed,  and  must,  therefore, 
state  in  his  affidavit,  among  other  things,  'the  facts  claimed  to  jus- 
tify belief  in  the  existence'  of  the  fraudulent  act  and  intention  set 
forth  as  a  ground  for  the  order.  That  until  this  is  done,  the  justice 
has  no  legal -authority  to  issue  such  order,  and  that  an  arrest  under 
an  order  unsupported  by  such  an  affidavit,  will  be  held  void  in  what- 
ever form  the  question  may  arise.*' 

We  must  conclude,  then,  that  the  first  order  of  arrest  issued  in 
this  action  was  inoperative  and  void,  conferring  no  right  upon  the 
officer  to  arrest,  and,  of  course,  none  upon  the  tribunal  who  granted 
it.  Being  a  void  process,  it  was  equivalent  to  no  process,  and 
though  it  may  have  been  the  instrument  by  which  the  defendant 
was  deprived  for  a  time  of  his  liberty,  the  right  of  the  plaintiff  in 
the  action  was  never  adjudicated.  The  decision  of  the  court,  there- 
fore, in  vacating  the  order,  was  simply  a  denial  of  jurisdiction  on 
their  part,  and  could  not  avail  to  protect  the  defendant  in  any  sub- 
sequent litigation,  or  to  deny  to  the  plaintiff  another  order  of  arrest. 

Neither  in  the  letter  nor  the  spirit  of  the  rule,  ** that  no  one 
shall  be  twice  vexed  in  the  same  action,"  do  we  think  the  defendant 
can  demand  its  application  on  this  motion. 

He  has  been  legally  arrested  but  once ;  the  first  arrest  was 
absolutely  void. 

The  motion,  therefore,  to  vacate  the  order  before  us  must  be 
overruled. 


♦ELECTIONS.  88 

[Hamilton  District  Court,  1867.] 
Brinkerhoff,  Murdock,  Cox  and  Force,  JJ. 

State  of  Ohio  ex  rel.,  Ephraim  T.  Brown  v.  John  Ritt  and 
Anthony  Shonten. 

Under  the  Ohio  statute,  passed  May  3,  1862,  *  to  regulate  the  election  of  state 
and  county  oflficers"  (3  Curwen  s  Revised  Statutes  1920),  after  the  polls  of 
an  election  have  been  once  opened  *'  between  the  hours  of  six  ana  ten  in 
the  morning  "  in  pursuance  mereto,  they  cannot  be  "closed  "  for  any  pur- 
pose until  SIX  o'clock  in  the  afternoon,  without  rendering  the  election 
illegal  and  void. 

Information  in  the  nature  of  a  quo  warranto. 
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This  was  a  proceeding  to  contest  the  legsX  right  of  the  defend- 
ant, John  Ritt,  to  exercise  the  oflfice  of  mayor  of  the  village  of 
Mount  Airy  in  the  county  of  Hamilton.  It  appeared  that  the  rela- 
tor and  the  said  John  Ritt  were  opposing  candidates  for  said  office 
at  the  election  held  on  the  first  Monday  of  April,  1867.  Ritt  re- 
gg  ceived  a  majority  of  the  votes  cast,  and  the  certificate  of  *the 
election  was  afterwards  issued  to  him  by  the  recorder  of  the 
village. 

The  relator  filed  an  information  in  the  nature  of  a  ^uo  warranto^ 
claiming  that  the  election  was  void  by  reason  of  certain  irregularities 
and  misconduct  on  the  part  of  the  judges  in  conducting  it,  and  that, 
therefore,  the  old  mayor,  the  defendant  Shonter,  continued  in  office. 
The  matter  relied  on  as  vitiating  the  election  was  the  fact  that  the 
officers  of  the  election,  after  the  polls  had  been  regularly  opened, 
between  the  hours  of  6  and  10  o'clock  a.  m.,  left  the  place  of  voting 
at  about  half  past  11  o'clock,  A.  m.,  taking  with  them  the  ballot-box, 
and  returning  with  it  at  about  half  past  1  o'clock  p.  m.,  when  the 
voting  was  resumed.  The  answer  of  the  defendant,  Ritt,  on  this 
point  was  as  follows:  "The  polls  of  said  election  were  opened  be- 
tween the  hours  of  6  and  10  o'clock  in  the  morning  and  closed  at  6 
o'clock  in  the  afternoon  of  the  same  day,  that  is,  the  first  Monday 
of  April  aforesaid.  This  defendant  admits  that  the  judges  and 
clerks  of  said  election  left  the  place  of  voting  about  the  usual  time 
for  dinner  in  that  neighborhood,  and  were  absent  therefrom  about 
one  hour,  and  that  meanwhile  they  deposited  the  the  ballot-box  in 
a  place  of  security  ;  but  he  avers  that  this  was  done  witt  the  con- 
sent and  upon  the  advice  of  the  relator,  Ephraim  T.  Brown,  who 
was  then  and  there  a  candidate  for  the  office  of  mayor  as  aforesaid, 
and  with  the  consent  likewise  of  all  the  voters  then  and  there  as- 
sembled. He  denies  that  said  ballot-box  was  then  or  at  any  time 
during  the  hours  of  the  election  as  above  stated,  out  of  the  custody 
or  possession  of  the  judges ;  or  that  by  reason  of  the  matters  alleged 
in  the  information,  or  any  of  them,  any  qualified  voter  of  the  village 
of  Mount  Airy  was  prevented  from  voting  or  failed  to  vote  on  said 
day  and  at  said  election." 

There  was  no  misconduct  of  the  judges  of  the  election  proved 
or  pretended  except  that  by  the  consent  of  all  persons  present,  candi- 
dates and  electors,  they  closed  the  ballot-box,  deposited  it  in  a  place 
of  safe  keeping,  and  went  away  to  dinner,  at  about  half  pas^t  11  o'clock, 
remaining  absent  from  one  to  two  hours.  It  did  not  appear  that 
any  elector  had  been  prevented  from  voting,  or  that  any  injury  to 
any  one  was  caused  or  intended.  There  was  no  dispute  (after  the 
court  had  decided  in  his  favor  a  question  upon  the  Naturalization 
gg  Act  of  April,  1802,  section  4)  that  John  *Ritt  had  received  a  ma- 
jority of  all  the  votes  cast,  and  unless  the  election  itself  was  to- 
tally void,  had  been  elected. 

George  K.  Pugh,  on  behalf  of  Ritt,  did  not  deny  that  the  action  of 
the  judges  was  irregular,  but  contended  that  on  quo  warranto  the 
question,  after  passing  behind  the  certificate  of  election,  was  only 
which  of  the  claimants  had,   in  fact,  the  highest  number  of  legal 
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votes.  And  he  insisted  that  inasmuch  as  the  defendant  had  proved 
affirmatively  that  neither  the  relator  nor  any  one  else  had  suffered 
any  disadvantage,  a  mere  mistake  of  duty  on  the  part  of  the  judges 
could  not  avoid  the  election. 

Mr.  Hoefer  rose  to  address  the  court  on  behalf  of  the  defend- 
ant Shonter,  the  former  mayor,  but  the  court  intimated  that  it  was 
not  nece:>sary  to  offer  any  argument  on  that  side. 

Mr.  Crapsey,  on  behalf  of  the  relator,  said  that  under  this  inti- 
mation of  the  court,  he  would  not  offer  any  remarks. 

Brinkerhoff,  J. 

It  was  correctly  stated  by  Mr.  Pugh,  as  a  universal  law  govern- 
ing all  elections,  that,  throwing  aside  mere  forms,  the  only  question 
is,  who  has  received  the  most  legal  votes  ?  The  point  as  to  the 
want  of  the  signatures  of  the  judges  to  the  papers  touched  a  mere 
matter  of  form.  The  object  was  only  to  authenticate  the  paper, 
and  it  was  competent  to  authenticate  by  other  means,  as  it  was  by 
the  oath  of  the  recorder.  So  also,  as  to  the  administration  of  an 
oath  to  the  judges.  They  were  sworn  as  a  matter  of  fact,  and  acted 
as  judges  cU  facto. 

It  was  beyond  dispute,  however,  that  for  about  the  space  oi  two 
hours,  the  judges  and  clerk  of  election  left  the  polls  and  took  the 
ballot-box  away,  returning  afterwards  and  resuming  the  election. 
There  is  no  pretence  that  the  ballot-box  was  tampered  with,  but 
that  the  judges  rather  acted  in  ignorance  of  what  their  duties  were. 

The  court  is  of  opinion  that  such  conduct  on  the  part  of  the 
judges  goes  to  the  substance  of  the  election,  and  renders  it  void  in 
toto.  The  statute  prescribes  that  the  polls  shall  be  opened  at  a 
given  hour  in  the  morning  and  closed  at  a  given  hour  in  the  g. 
♦afternoon.  It  was  the  express  design  of  the  legislature  that 
all  the  time  between  these  hours  the  polls  should  be  kept  open  ^for 
the  convenience  of  any  elector  who  may  choose  to  present  his  ballot. 
The  court  does  not  agree  with  counsel  that  it  lies  on  the  party  con- 
testing the  election  to  show  affirmatively  that  the  closing  the  polls 
influenced  the  result.  The  law  gives  the  elector  the  privilege  of 
consulting  his  own  convenience  as  to  what  hour  of  the  day  he  will 
visit  the  polls,  and  it  is  a  fair  presumption  that  if  the  polls  were 
temporarily  closed  for  dinner,  as  was  proved,  a  portion  of  the  elec- 
tors were  deprived  of  that  privilege.  The  writ  was,  therefore,  well 
brought  against  Mr.  Ritt,  who  claimed  the  majority,  but  the  same 
state  of  facts  also  excludes  Mr.  Brown,  the  relator,  from  the  office 
of  mayor. 

MuRDOCK,  Cox,  and  Force,  JJ.,  concurred. 

Note— In  the  case  of  The  Penn  District  Election,  i?  Pars.  (Penna.)  533, 
where  the  polls,  through  mistake  of  the  law  by  the  election  oflScers,  were 
closed  at  8  o'clock,  instead  of  10,  in  the  evening,  as  required  by  law,  the  elec- 
tion was  held  void.  The  court  laid  down  no  deiinite  rule  as  to  how  much  of 
a  variation  was  necessary  to  make  the  election  void ;  but  Parsons,  J.,  was  ot 
opinion  that  if  an  election  was  closed  an  hour,  or  even  half  an  hour,  before 
the  time  fixed  by  law  it  should  be  set  aside,  unless  it  appeared,  from  an   ex- 
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amination  of  the  number  of  votes  compared  with  the  tally-lists,  that  the  nam> 
ber  left  out  could  not  by  possibility  change  the  result. 

And  where  the  polls  were  kept  open  after  the  proper  hour,  if  enough 
votes  were  cast  to  change  the  result,  the  election  must  be  set  aside.  A  legal 
voter  cannot  be  interrogated  as  to  whom  he  voted  for.  although  he  voted  after 
the  proper  time  of  closing  the  polls;  and  therefore  the  court  cannot  go  into 
any  examination  of  the  votes ;  it  is  enough  if  the  votes  improperly  received 
could  by  possibility  change  the  result ;  Locust  Ward  Case,  4  Penna.  I/aw  J. 
311. 

In  Illinois,  however,  a  different  rule  was  laid  down,  that  to  make  the  elec- 
tion void  it  must  be  shown  that  votes  were  cast  after  the  proper  hour  for  clos- 
ing the  polls  which  changed  the  result  It  is  not  enough  that  the  votes  thus 
receivea,  if  all  of  one  kind,  would  change  the  result :  the  court  will  not  pre- 
sume one  way  or  the  other,  and  proof  must  be  made  of  which  side  the  votes 
thus  cast  were  for :    Piatt  v.  The  People,  29  Ills.  54. 

But  an  election  will  not  be  set  aside  because  the  polls  were  closed  at  the 
hour  specified  by  the  Act  of  Assembly,  though  a  number  of  legal  voters  who 
were  present  and  intending  to  vote  were  thereby  prevented:  Clark's  Case,  2 
Pars.  (Penna.)  525.  J.  T.  M. 


628  ^MARINE  INSURANCE. 

[Superior  Court  of  Cincinnati,  General  Term,  1868.] 
Storer,  Fox  and  Taft,  JJ. 

Charles  K.  Baker  v.  The  Central  Insurance  Company. 

1.  When  a  steamer  is  insured,  while  navigating  the  Western  rivers,  against 

the  usual  risks,  there  is  a  warranty  implied  that  the  subject  insured  is  a 
vessel  of  this  description,  and  will  continue  to  be  so  during  the  existence 
of  the  policy. 

2.  If  the  owners  subsequently  transfer  the  machinery  and  wheels  of  the  boat 

they  insured  to  another  vessel,  with  the  intention  to  abandon  the  hull  for 
all  purposes  of  navigation,  the  hull  is  no  longer  at  the  risk  of  the  under- 
writer. 

Lincoln,  Smith  &  Wamock,  for  plaintiff  in  error. 
Tilden,  Stevenson  &  Tilden,  for  defendants, 

Storer,  J. 

The  plaintiff  was  insured  by  the  defendants  on.  five- 
sixteenths  of  the  steamer  Sioux  City,  valued  at  $5,000,  against 
the  perils  of  the  river  or  fire,  by  a  policy  issued  on  the  6th  of 
March,  1865,  the  risk  to  continue  until  March  12th,  1866.  Per- 
mission  was  given  to  navigate  the  Ohio  and  Mississippi  rivers  and 
their  tributaries,  excepting  the  Arkansas  and  Red  rivers,  and  the 
premium  agreed  on  was  paid,  or  secured  to  be  paid. 

When  the  risk  was  taken  it  is  admitted  the  boat  was  engaged 
in  navigating  the  Western  waters,  but  it  is  alleged  she  was  lost  on 
the  16th  of  December,  1865,  while  lying  at  St.  Louis ;  being  then 
crushed  and  afterwards  sunk  by  the  ice. 

This  action  was  brought  by  the  assured  for  the  loss,  and  the 
case  .submitted  to  one  of  the  judges  in  special  Term,  upon  the 
pleadings  and  evidence.     The  defendants,  in  their  answer,  admit- 
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ted  the  loss  of  the  boat,  and  the  contract  of  insurance,  but  denied 
their  liability,  upon  the  facts  which  are  more  fully  stated  in  the 
testimony. 

It  appears  that  while  the  boat  was  at  the  wharf,  in  the  early 
part  of  November,  her  machinery,  boilers,  and  wheels  were  taken 
off  and  placed  upon  another  hull  owned  by  the  insured,  to  which 
they  are  permanently  adjusted.  They  were,  as  the  plaintiff  testi- 
fied, '^transferred  to  the  steamer  Admiral  to  supply  her  with  an  out- 
fit, as  the  owners  of  the  Sioux  City  had  deemed  it  desirable  to  build 
a  lighter  draught  boat,  more  suitable  to  the  trade,  and  transfer  her 
machinery  and. outfit  into  it;  disposing  of  the  hull  and  cabin  of 
the  Sioux  City  on  the  best  terms  they  could.** 

*With  this  evidence  before  him,  the  judge  decided  that,  ggo 
under  the  terms  of  the  policy,  the  plaintiff  could  not  recover. 
He  held  that  the  description  of  the  vessel,  **the  steamer  Sioux  City,'* 
was  a  warranty  that  she  waj  properly  equipped  and  provided  with 
machinery,  at  the  time  the  risk  was  taken,  which  warranty,  in  legal 
contemplation,  continued  until  the  time  had  expired  for  which  the 
policy  was  issued  ;  that  when  the  machinery  and  wheels  were 
transferred  to  another  boat,  and  had  become  part  of  her  outfit,  the 
original  hull  to  which  they  had  been  attached,  ha\dng  been  virtually 
abandoned,  the  contract  of  insurance  was  at  an  end. 

To  this  ruling  the  plaintiff  excepted,  and  having  filed  his 
petition  in  error,  now  asks  that  the  judgment  in  Special  Term  be 
reversed. 

The  question  before  us  may  be  resolved  into  a  single  proposition, 
and  that  is  this :  Do  the  words  "steamer  Sioux  City,*'  the  vessel 
then  navigating  the  Western  waters,  import  an  express  warranty 
that  she  then  is,  and  will  continue  to  be  until  the  time  of  loss,  a 
steamer  or  a  craft  propelled  by  steam  ? 

There  can  be  no  just  criticism  on  the  words  of  description  used 
in  the  policy  to  change  their  ordinary  signification ;  they  cannot  be 
said  to  convey  a  different  meaning  than  the  term  * 'steamboat,*' 
although  until  the  last  twenty  years  /that  name  was  universally 
given  to  such  vessels.  No  particular  form  of  words,  we  suppose  is 
required  to  constitute  an  express  warranty  ;  but  it  is  admitted  that 
it  is  necessary  they  should  be  inserted  in  the  body  of  the  policy,  and 
must  be  such  as  clearly  to  indicate  the  intention  of  the  parties  :  1 
Arnould.  section  379. 

In  1  Condy*s  Marshall  314,  it  is  said  that  **not  only  the  name, 
but  also  the  species  of  the  vessel  ought  truly  to  be  described  ;  for, 
although  the  word  ship,  in  its  general  signification,  comprehends 
every  different  species  of  vessel,  both  great  and  small,  which  navi- 
gate the  seas,  yet  in  a  policy  of  insurance  the  word  ship  is  used  in 
contradistinction  to  other  vessels,  and  means  a  vessel  with  three 
masts,  and  generally  of  large  dimensions ;  and  in  such  case  an 
underwriter  would  have  the  right  to  say  he  understood  the  policy 
to  be  on  a  ship,  and  that  he  could  not  have  assured  a  sloop  or 
brig.**  (See  also  Meredith's  Emerigon  ch.  2,  section  7;  ch.  6  sec- 
tion 3). 
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The  definition  of  a  warranty  in  a  policy  of  insurance  given 
eighty  years  ago  by  Lord  Mansfield,  in  De  Hahn  v.  Hartly,  1  T.  R. 
ggj.  345,  has  been  followed  by  Park,  Marshall,  Arnould,  *Phillips, 

Parsons,  and  Duer,  and  is  admitted  to  be  the  undisputed  law. 
His  lordship  decided  **that  a  warranty  in  such  an  instrument 
was  a  condition  of  contingency,  and  unless  that  be  performed  there 
is  no  contract."  *'It  is  perfectly  immaterial,"  he  says,  *'for  what 
purpose  a  warranty  is  introduced  ;  but  being  inserted,  the  contract 
does  not  exist  unless  it  is  literally  complied  with."  "It  is  in  the 
nature  of  a  condition  precedent ;  either  affirmative,  as  where  the 
insured  undertakes  for  the  truth  of  some  positive,  allegation ;  or 
promissory,  when  the  insured  undertakes  to  perform  some  executory 
stipulation  :"     1  Marshall  on  Insurance  347. 

''Whenever,  then,  the  warranty  exists,  whether  the  thing  to  be 
done  is  essential  to  the  security  of  the  ship  or  not,  or  whether  the 
loss  happens  or  do.es  not  happen  on  account  of  the  breach  of  the 
warranty,  still  the  insured  has  no  remedy.  He  has  not  performed 
his  part  of  the  contract,  and  if  he  did  not  mean  to  perform  it  he 
ought  not  to  have  bound  himself  by  such  a  conaition:"  Park  on 
Insurance  818.  "Express  warrauties  include  those  stipulations 
which,  by  the  agreement  of  the  parties,  are  introduced  into  the 
policy  ;  as  that  the  property  is  neutral ;  that  the  vessel  has  a  certain 
national  character — Englirih.  French,  or  American  ;  that  she  is.  in 
time  of  war,  to  sail  with  convoy ;  that  she  has  an  armament  of  a 
certain  number  of  guns,  or  is  manned  bv  so  many  seamen.  In  all 
these  cases  the  contract  must  be  literally  fulfilled,  for  it  is  said  the 
very  meaning  of  a  warranty  is  to  preclude  all  question  whether  it 
has  been  substantially  complied  with  or  not ;  if  it  is  affirmative,  it 
must  be  literally  true;  if  promissory,  it  must  be  strictly  performed :" 
1  Marshall  348.  We  find  no  limitation  to  the  rule  thus  stated,  in 
any  reported  case  in  our  courts,  whether  Federal  or  state,  nor  in  any 
American  writer  on  the  subject  of  insurance. 

It  is  claimed  by  the  plaintiff,  if  the  terms  used  in  the  policy 
may  be  regarded  as  an  express  warranty,  that  it  is  not  a  continuing 
stipulation  that,  at  the  time  of  loss,  the  vessel  must  be  the  same 
she  was  represented  to  be  when  the  risk  was  taken.  Indeed  it  is  said 
by  counsel,  that  while  any  portion  of  the  subject  insured  remains, 
it  is  still  covered. 

If  this  was  true,  the  machinery  would  still  be  insured  if  the 
vessel  was  abandoned  or  broken  up ;  for,  if  the  mere  hull  and 
cabin  are  covered,  notwithstanding,  for  all  the  purpose  of  naviga- 
fi3l   *^^^°»  ^^^  steamer  no  longer  exists;    there   can  be  no  good 

reason  why  her  propelling  power — her  wheels  and  other  appur- 
tenances— would  not  come  under  the  same  rule. 

But  this  view  of  the  contract  we  are  satisfied  cannot  be  sus- 
tained on  any  legal  principle ;  for  whenev^er  the  description  of  the 
subject  insured  no  longer  existed,  there  must  necessarily  be  an  end 
to  the  contract. 

The  risk  was  taken  originally,  not  upon  the  hull  of  a  vessel, 
but  upon  the  vessel  fitted  out,  let  it  be  a  ship  or  a  steamboat ;  and 
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whenever  either  ceases  to  retain  the  specific  character,  either  by  the 
removal  of  the  masts,  rigging,  sails,  and  furniture  of  the  one,  or 
the  machinery  of  the  other,  the  policy  cannot  longer  be  said  to 
attach ;  if  it  did,  the  underwriter  would  be  bound  by  a  risk  to 
which  he  never  gave  his  assent.  He  might  be  willing  to  insure 
the  contemplated  vessel  ready  for  navigation,  when  he  would  not 
have  given  a  policy  on  the  hull,  and,  as  he  might  have  refused  such 
a  risk  in  the  first  instance,  he  ought  not,  when  the  original  character 
of  the  thing  insured  is  entirely  changed,  to  be  charged  with  a  liabil- 
ity he  never  contemplated,  or  could  reasonably  be  supposed  to 
have  assumed. 

It  was  well  remarked  by  Lord  Eldon,  in  the  Newcastle  Fire  In- 
surance Company  v.  Macnamara  et  al.,  3  Dow  362-365,  *'that  if 
there  is  a  warranty,  it  is  part  of  the  contract  that  the  matter  is 
such  as  it  is  represented  to  be. 

"Therefore,  the  materiality  or  immateriality  signifies  nothing; 
the  only  question  is — what  is  the  building  de  facto  I  have  in- 
sured?" 

In  Sellim  et  al..  v.  Thornton,  3  Ellis  &  Black.  868,  reported 
also  in  26  E.  L.  &  Eq.  238,  Lord  Campbell  held,  "that  when  a  two- 
story  brick  building,  described  in  the  policy  as  used  for  a  dwelling- 
house  and  store,  was  insured  for  a  year,  it  amounted  to  a  warranty 
that  the  insured  would  not  do  anything  to  make  the  condition  of 
the  premises  vary  from  the  description  ;  and  if,  during  the  risk,  the 
insured  added  another  story,  and  the  property  was  afterwards 
burned,  there  was  a  breach  of  the  warranty  by  the  addition  to  the 
premises  and  the  underwriters  were  discharged." 

**The  description,"  said  his  lordship,  **js  evidently  the  basis  of 
the  contract,  and  is  furnished  to  the  underwriter  to  enable  him  to 
determine  whether  he  will  agree  to  take  the  risk  at  all,  and  if  he 
does  take  it,  what  premium  he  shall  demand. 

*'*With  respect  to  maritime  policies,  if  there  is  a  war-  g^j 
ranty  of  neutrality,  or  any  other  matter  which  continues  of 
importance  till  the  risk  determines,  whether  the  policy  be  for  a 
voyage  or  for  a  time  certain,  such  warranty  is  continuous;  and  if 
broken,  the  underwriter  is  released."  See  also  Taylor  v.  N.  W.  Ins. 
Co.,  2  Curtis  C.  C.  U.  S.,  612;  Calvert  v.  Ham.  Mut.  Ins.  Co.,  1 
Allen,  308;  Fowler  v.  ^tna  Ins.  Co.,  6  Cowen,  673;  Wood,  etc.,  v. 
Hartford  Fire  Ins.  Co.,  13  Conn.,  544;  Sheldon  v.  Hartford  Fire 
Ins.  Co.,  21  Conn.  19. 

We  do  not  deny  that  in  case  of  accident,  or  when  a  vessel  is 
in  port  for  repairs,  the  machinery,  in  whole  or  in  part,  may  be 
removed  from  the  vessel  for  that  purpose,  to  be  replaced  within  a 
reasonable  time.  This  was  settled  in  Polly  v.  Royal  Exchange 
Co ,  1  Burr.  341,  and  this  exception  to  the  general  rule  may  well 
be  said  to  prove  its  existence. 

We  have  been  referred  by  counsel  to  various  cases  which  he  claims 
furnish  analogies  by  which  we  may  fairly  construe  the  contract 
between  the  parties  to  include  the  loss  of  the  hull  by  ice,  but  we 
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find  none  of  them  to  deny  the  principle  upon  which  the  law  of 
warranty  is  founded ;  but,  on  the  contrary,  sustain  the  view  we 
have  taken.  They  are  quoted,  we  suppose,  to  prove  that  in  a 
proper  case  we  may  look  to  the  fact  whether  the  omission  to  do  an 
act  that  might  have  been  done,  has  produced  the  loss ;  but  it  is  very 
clear  that  whatever  may  be  the  rule  where  a  representation  only 
has  been  made,  the  increase  or  diminution  of  the  risk  has  nothing 
to  do  with  an  express  warranty ;  in  the  latter  case,  ita  scripia  est 
determines  the  rights  of  the  parties.  We  would  remind  counsel 
that  the  case  cited  of  Hood  v.  Manhattan  Insurance  Co.,  2  Duer, 
181,  was  some  years  since  reversed  by  a  unanimous  decision  of  the 
Court  of  Appeals,  1  Kernan,  532. 

We  conclude  the  defendants  are  not  liable  on  this  policy  to 
indemnify'  the  plaintiff  for  the  loss  of  the  hull  and  cabin  of  his 
boat.  The  whole  testimony  proves  the  subject  insured  no  longer 
existed  when  a  material  part  had  been  taken  away ;  and  the  opin- 
ion of  the  witness  as  to  what  constituted  a  steamboat,  or  what 
efforts  were  made  to  prevent  the  accident,  cannot  be  regarded  as 
affecting  the  settled  law  of  insurance.  Their  opinions  are  as  var- 
ious as  the  cases  in  which  they  are  presented,  and  are  effectually 
disposed  of  by  the  ruling  of  our  supreme  court,  in  Hartford  Pro- 
g^g    tection    Insurance  Co.  v.  Harmer,  2    O.  S.,  *452 ;  nor  do   we 

think,  because  a  vessel  described  as  a  steamboat  in  the  process 
of  building,  while  yet  on  the  stocks,  and  known  as  such  to  both 
the  insurers  and  insured,  may  be  covered  by  a  policy  when  such  a 
description  is  used,  that  any  such  construction  can  be  permitted 
when  the  vessel  is  already  navigating  our  rivers  by  steam. 

It  would  seem  to  be  a  singular  coincidence  that  the  steamer 
Admiral,  to  which  the  machinery  and  appurtenances  taken  from 
the  Sioux  City  were  removed,  was  lost  by  the  ice  at  the  same  time 
the  remains  of  the  latter  vessel  were  destroyed. 

There  cannot  be,  nor  is  there  claimed  to  be,  any  pretence  to 
recover  for  the  loss  of  that  machinery,  though  it  was  once  covered 
by  the  policy ;  and  a  like  rule  should  be  applied  to  the  loss  of  the 
hull. 

The  plaintiff  has  been  unfortunate,  but  his  remedy  against  the 
defendant  was  gone  when  his  vessel  ceased  to  be  a  steamer.  There 
is  a  clause  in  the  policy  by  which  it  is  convenanted  that  the  steamer 
should,  during  the  continuance  of  the  risk,  be  sufficiently  * 'found 
in  tackle  and  appurtenances.'*  This  was  urged  by  the  counsel  of 
defendants  in  his  argument,  but  we  suppose  it  is  but  the  statement 
of  what  the  law  would  require  without  any  express  stipulation. 

It  was  the  necessary  result  of  the  express  warranty  that  the 
vessel  was  a  steamboat. 

On  the  whole  case  we  find  no  error  in  the  judgment  of  the 
court  at  special  term,  and  it  is  therefore  affirmed. 

Fox  and  Taft,  JJ.,  concurred. 
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♦JOINT  TRESPASSERS.  270 

[Superior  Court  of  Cincinnati,  Special  Term,  1869.] 

Bailey  v.  Bkrry  kt  al. 

1.  Joint  trespassers  may  be  sued  together,  or  any  of  them  separately,  and  the 

non-joinder  of  the  others  is  no  defence. 

2.  A  release  to  one  of  several  joint  trespassers  will  discharge  all ;  but  it  must 

be  a  technical  release,  not  merely  a  covenent  not  to  sue,  or  other  instru- 
ment amounting  to  a  release  by  implication  merely. 
8.  Where  plaintiff  sued  joint  trespassers  and  then  made  an  agreement  with  a 
portion  of  them  to  withdraw  the  suit  as  to  them  for  a  certain  sum  of 
money,  and  in  pursuance  of  this  agreement  made  an  entry  on  the  record 
that  he  was  unwilling  further  to  prosecute  his  action  against  the  parties 
named,  and  as  to  them  the  action  was  dismissed  :  Held^  that  the  others 
were  not  discharged,  but  they  were  entitled  to  have  the  jury  instructed, 
in  making  up  their  verdict  to  deduct  the  amount  leceived  already  by 
plaintiff  from  the  amount  of  damages  sustained  by  him. 

This  was  a  case  reserved  from  special  term  upon  the  pleadings 
and  the  evidence  contained  in  the  bill  of  exceptions. 

In  February  1860,  the  plaintiff  filed  his  petition  against  J.  Q. 
A.  Foster  and  fifteen  other  persons,  for  an  alleged  trespass  upon  his 
property,  in  Campbell  county,  Ky.,  and  in  March,  in  the  aame  year, 
by  leave,  filed  his  amended  petition,  claiming  damages  for  the  in- 
jury described  in  the  former  pleadinj?. 

Five  of  the  defendants.  B.  Taylor,  Hallam,  Finer,  Root,  and 
Winston,  filed  demurrers  to  the  petition,  vvhich,  after  argument, 
were  overruled. 

On  the  16th  of  June  1862,  Charles  Air  answered  with  a  general 
denial  of  the  allegations  of  the  petition. 

While  the  action  was  pending,  an  entry  was  made  upon  the 
minutes  by  the  plaintiff",  that  he  would  not  further  prosecute  his 
claim  against  four  of  the  defendants,  James  Taylor,  Jr.,  Barry  Tay- 
lor, John  Taylor,  and  James  R.  Hallam,  as  to  whom  the  action  was 
dismissed. 

Subsequent  to  this,  Berry,  Winston,  Root,  and  Air  filed  answ^ers, 
*to  portions  of  which  the  plaintiff  demurred,  and  his  demurrer  07 1 
was  afterward  overruled.  In  March  1866,  the  plaintiff,  by  leave, 
filed  an  amended  petition,  in  which  he  set  forth  that  in  October 
1859,  at  Newport,  Ky.,  he  was  the  owner  and  in  possession  ot  sev- 
eral printing  presses,  and  divers  articles  attached  to  his  printing  es- 
tablishment, including  a  large  quantity  of  type,  of  the  value  of  ten 
thousand  dollars,  which  the  defendants  had  unlawfully  taken  and 
converted  to  their  own  use,  for  which  sum  he  asked  judgment.  To 
this  last  amended  petition  the  defendants  Winston,  Berry,  Air,  and 
Root  severally  answered,  denying  the  matters  alleged  against  them 
generally,  and  setting  up,  as  a  bar  to  the  action  a.c:ainst  them,  "that 
since  its  commencement  the  plaintiff  had,  in  consideration  of  $1,500, 
paid  to  him  by  J.  R.  Hallam,  Barry  Taylor,  and  James  Taylor,  Jr., 
who  were  originally  their  co-defendants  in  the  action,  settled,  re- 
leased, and  discharged  said  defendants,  from  whom   said  sum  was 
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received,  from  any  and  all  liability  for  the  wrong  and  injury  com- 
mitted by  them,  and,  as  they  were  all  joint  trespassers,  the  release 
of  those  parties  discharged  all  the  wrongdoers."  To  this  last  allega- 
tion in  their  answer  the  plaintiff  replies  by  a  denial  of  the  whole 
statement. 

On  these  pleadings  the  case  was  tried  before  a  }nry.  The  evi- 
dence, which  is  fully  contained  in  the  bill  of  exceptions,  was  submit- 
ted to  the  jury,  and  a  verdict  rendered  in  lavor  of  the  plaintiff  for 
$2,556  against  all  of  the  defendants  remaining  on  the  record. 

To  establish  the  fact  of  the  release  alleged  in  the  answer,  writ- 
ten and  oral  testimony  was  heard,  which  was  uncontradicted,  but 
the  effect  of  which,  the  judge,  who  tried  the  cause,  held  to  be  a  legal 
question  only,  and  directed  that  a  verdict  should  be  rendered  upon 
the  whole  evidence  offered  to  establish  the  plaintiff's  right  to  recover, 
as  well  as  that  ot  the  defendants  to  oppose  it,  subject  however,  to 
the  opinion  of  the  court,  on  the  law  arising  upon  the  alleged  release. 

The  defendants  afterwards  severally  moved  for  a  new  trial. 

Stallo  and  Kittredge,  for  plaintiff. 

Jordans  and  Jackson,  for  defendants. 

Stoker,  J. 

The  important  question  for  us  to  consider,  as  the  counsel  upon 
2J2  both  sides  admit,  is,  what  was  the  effect  of  the  entry  *by  which 

four  of  the  defendants  were  dismissed  from  the  action ;  does  it 
apply  only  to  those  named,  or  does  it  extend  to  all  the  defendants  ? 

The  entry  is,  in  substance,  this:  **The  plaintiff  comes  and 
makes  to  the  court  known  that  he  is  unwilling  further  to  prosecute 
this  action  against  the  parties  described,  and  thereupon  they  are  ad- 
judged to  go  hence  without  day,  and  as  to  them  the  action  is  dis- 
missed, at  their  proportion  of  the  costs  then  accrued." 

It  cannot  be  claimed  that  this  dismissal,  which  is  equivalent 
only  to  a  judgment  of  no/,  pros,  at  the  common  law.  can  operate 
either  for  or  against  the  other  defendants.  No  such  effect  would  be 
produced  even  in  a  criminal  case.  This  was  held  in  Rex  v.  Ser- 
geant, 12  Mod.,  320,  and  is  now  the  settled  law. 

We  find  in  the  early  case  of  Parker  v.  Lawrence,  decided  in  the 
reign  of  James  I.,  Hobart  70,  that  the  court  were  of  opinion  that  a 
no/,  pros,  as  to  one  or  more  joint  trespassers,  before  judgment, 
would  discharge  the  action.  But  in  the  next  reign  the  case  just 
quoted  was  overruled,  and  the  court  held  that  a  discontinuance  as 
to  one  defendant  was  a  mere  agreement  to  relinquish  the  action  as 
to  him  only,  and  he  alone  could  take  advantage  of  it,  the  plaintiff* 
being  still  at  liberty  to  proceed  against  the  other  defendants :  Walsh 
V.  Bishop,  Cro.  Car.,  243. 

Since  this  decision  the  current  of  the  law  has  been  uniform  up- 
on the  point.  We  find  it  settled  in  Noke  v.  Ingham,  1  Wilson,  90 ; 
Dale  V.  Eyre,  /aT.,  306  ;  Cooper  v.  Tiffin,  3  T.  R.,  511;  Mitchell  v. 
Milbank,  6  T.  R.,  200. 

The  cases  are  carefully  collected  and  approved  by  Sergeant 
Williams  in  his  note  to  Salmon  v.  Smith,  1  Saunders,  206,  note  2, 
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and  establish  fully  the  rule  we  have  indicated,  that  a  noL  pros,  dis- 
missal or  discontinuance  as  to  one  defendant,  before  judgment, 
does  not  enure  to  the  benefit  of  the  others.  And  thus  it  is  when 
an  infant  or  a  married  woman  are  jointly  sued  with  another,  a  plain- 
tiff may  enter  a  noL  pros,  as  to  the  minor  or  Xh^  feme  covert,  without 
affecting  the  liability  of  the  other  party  to  the  suit :  Pell  v.  Pell,  20 
Johns.,  126;  Woodward  v.  Newhall,  1  Pickering,  500. 

The  principle  which  governs  all  these  decisions  implies  that  the 
party  injured  by  co-trespassers,  or  who  is  the  creditor  of  co-debtors, 
may  sue  either  one  of  the  individuals  against  whom  the  action  may 
be  brought ;  he  is  not  bound  to  prosecute  all,  and,  although  a  plea 
in  abatement  is  permitted  in  case  of  the  non-joinder  of  debtors,  gyo 
*the  privilege  does  not  extend  to  tort-feasors,  all  are  regarded  as 
principals,  and  neither  the  omission  to  sue  all,  nor,  if  all  are  sued, 
the  dismissal  of  one  of  them  from  the  suit,  can  be  pleaded  by  the 
other  parties  in  bar. 

From  a  very  early  period  it  has  been  held  that  the  absolute 
release  of  one  joint  trespasser  from  his  liability,  discharges  all  who 
may  have  participated  in  the  act ;  such  is  the  language  in  Co.  Litt. 
section  376,  and  contemporaneous  cases  of  Cocke  v.  Jenner,  Hob. 
66,  and  Hitchcock  v.  Thornland,  3  Leonard  122.  All  united  to 
produce  the  injury,  there  was  a  common  purpose  to  be  accomplished 
by  the  result,  and  there  could  be  no  severance  of  the  liability. 
Hence,  if  there  was  a  remission  of  his  liability  to  one,  it  became 
the  privilege  of  all.  These  decisions  have  since  been  followed  by 
the  English  and  American  courts,  wherever  the  state  of  facts 
warranted  their  application,  and  we  need  not  refer  to  the  numerous 
adjudications  which  have  sustained  the  principle.  In  Ellis  v.  Bitzer, 
2  O.  89,  it  is  fully  admitted. 

But  the  release  pleaded,  as  a  discharge  for  all,  that  has  been 
given  to  one  only,  must  be  a  technical  release,  under  seal,  expressly 
stating  the  cause  of  action  to  be  discharged,  with  all  conditions  or 
exceptions  :  Fitch  v.  Sutton,  5  East  232 ;  Rowley  v.  Stoddard,  7 
Johns.  207 ;  Dezeng  v.  Baily,  9  Wend.  336;  Shaw  v.  Pratt,  22  Pick. 
305 ;  Mason  v.  Jouetts'  Adra'r.,  2  Dana  107 ;  Miller  v.  Fenton.  11 
Paige  18  ;  Hoffman  v.  Dunlap,  1  Barb.  185  ;  Crawford  v.  Millspaugh, 
13  Johns.  87  ;  Seymour  v.  Minturn,  17  Id,  169 ;  Couch  v.  Mills,  21 
Wend.  425;  Jackson  v.  Stackhouse,  1  Cowen  122. 

So  strictly  are  these  technicalities  adhered  to,  that  no  release  is 
allowed  by  implication ;  it  must  be  the  immediate  legal  result  of 
the  terms  ot  the  instrument  which  contains  the  stipulation  ;  hence 
it  is  that  a  covenent  not  to  sue,  or  to  assert  a  claim,  or  in  any 
manner  to  hold  liable  one  joint  debtor  or  trespasser,  though  it 
operates  between  the  immediate  parties  does  not  extend  to  the 
others. 

Thus,  in  the  early  case  of  Hitchcock  v.  Thornland,  already 
referred  to,  where  it  was  admitted  a  release  to  one  would  discharge 
all,  the  distinction  we  have  stated  was  recognized  by  Atkinson,  J.; 
and  in  Lacy  v.  Kynaston,  1  Lord  Raym.  689,  reported  also  in  12 
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Mod.  548,  where  the  question  came  directly  before  the  judges,  it 
274  ^^^  ^^^^  ^^^^  ^  covenant  not  to  sue  was  personal  to  the  ♦cov- 
enantee only,  and  could  not  be  set  up  by  other  parties.  In 
those  cases  it  was  well  observed,  that  such  a  covenant  operated  as 
a  release  between  the  parties  themselves,  to  avoid  circuity  of  action, 
but  could  not  extend  further,  **  as  if  A.  and  B,  be  jointly  and  seve- 
rally bound  to  C.  in  a  sum  certain,  and  C.  covenants  with  B.  not 
to  sue  him.  That  shall  not  be  a  release  but  a  covenant  only, 
because  he  covenants  only  not  to  sue  B.,  but  does  not  covenant 
not  to  sue  A.,  against  whom  he  still  has  his  remedy."  Late  in  the 
last  century  the  case  of  Dean  v.  Newhall,  8  T.  R.,  168,  was  deter- 
mined by  Lord  Kenyon,  where  the  defendant  pleaded  that  his 
principal,  with  whom  he  was  jointly  bound,  having  been,  as  he 
claimed,  released  by  an  agreement  under  seal,  which  obligated 
che  plaintiff  not  to  sue  him,  and  if  he  did,  the  agreement  thus 
made  '*  should  be  a  sufficient  release  and  discharge  to  all  intents 
and  purposes,  both  at  law  and  in  equity  to  and  for  the  debtor,  his 
executors,  etc."  It  was  argued  that  this  agreement  was  a  release 
of  the  right  of  action  against  principal  and  surety,  but,  in  reply, 
the  case  we  have  cited  from  Raymond  was  referred  to,  and  his 
Lordship,  in  giving  the  opinion  of  the  whole  court,  said :  '*  The 
case  of  Lacy  v.  Kynaston  removes  all  difficulty  on  this  subject, 
and  is  a  direct  authority  for  the  plaintiff.  I  had  only  been  doubt 
ing  in  my  own  mind  on  the  strict  law  of  the  case,  for  that  the  hon- 
esty and  justice  of  it  are  with  the  plaintiff,  cannot  be  doubted. 
Even  if  the  defendant  had  succeeded  here,  a  court  of  equity  would 
have  given  the  plaintiff  full  relief.  But  I  am  glad  to  find,  by  the 
case  cited,  that  we  are  fully  warranted  in  deciding  for  the  plaintiff 
on  legal  gronnds."  Since  the  determination  of  tliis  case,  there  is 
not,  we  believe,  a  single  reported  decision,  opposed  to  the  principle 
it  affirms,  to  be  found  in  the  English  courts,  and  we  might  quote 
cases  ad  libitum  to  the  same  point,  if  there  could  be  a  doubt  of  the 
correctness  or  our  statement :  Farrell  v.  Forest,  2  Saund.  48, 
note  1. 

In  the  American  courts  the  same  rule  is  adhered  to  without 
exception :  MeLellan  v.  Cumberland  Bank,  24  Maine  566 ; 
McAllister  v.  Sprague,  34  Id.  296;  Walker  v.  McCollough,  4 
Greenl.  421 ;  Tuckerman  v.  Newhall,  17  Mass.  681 ;  Shaw  v. 
Pratt,  22  Pick.  305 ;  Smith  v.  Bartholomew,  1  Mete.  276 ;  Brown 
V.  Marsh,  7  Vt.  327;  Durell  v.  Wendell,  8  N.  H.  369;  Snow  v. 
Chandler,  10  Id.  92;  Crane  Adm'r.  v.  Ailing,  3  Green  N.  J.  423  ; 
Catskill  Bank  v.  Messenger,  9  Cowen  38 ;  Rowley  v.  Stoddard,  7 
„-.  *Johns.  207 ;  Couch  v.  Mills,  21  Wend.  424 ;  Bronson  v.  Fitz- 
^^^  hugh,  1  Hill  185;  Frink  v.  Green,  5  Barb.  455. 

The  courts,  in  the  examination  of  the  numerous  decided  cases, 
have  been  required  to  give  a  construction  to  every  conceivable  stip- 
ulation inserted  in  the  agreements  which  have  been  pleaded  as  re- 
leases of  liability,  and  have  invariably  pursued  the  same  course  in 
yielding  nothing  to  mere  implication,  wherever  words  of  release 
are  found  in  the  instrument.     The  intention  of  the  parties  is  alone 
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regarded,  holding  the  established  legal  maxim,  that  where  a  partic- 
ular purpose  is  to  be  accomplished,  and  language  which  expresses  it 
is  clear  and  certain,  no  general  words  subsequently  used  in  the  same 
agreement  shall  extend  the  meaning  of  the  parties:  Thorpe  v. 
Thorpe,  1  Lord  Raym.,  285. 

Dallas,  C.  J.,  in  Solly  v.  Forbes,  2  Brod.  &  Bing.  46,  having 
examined  the  leading  cases,  observes,  as  courts  look  at  the  in- 
tention of  the  parties,  in  modern  times  more  than  formerly,  rather 
than  the  strict  letter,  not  suffering  the  latter  to  defeat  the  former, 
held  that  general  words  of  release  even,  could  not  be  operative  to 
enlarge  a  previous  statement  which  defined  the  particular  object  for 
which  the  agreement  was  made.  The  same  principle  is  found  in 
Turpenny  v.  Young,  5  Dowl.  &  Ry.  262,  and  is  referred  to  and 
aflSrmed  in  Thompson  v.  Lach,  3  M.,  G.  &  Scott  551.  See  also 
North  v.  Wakefield,  13  Ad.  &  E.  540. 

On  similar  grounds,  it  was  held,  in  McAllister  v.  Sprague,  34 
Maine  297,  where  a  receipt  had  been  given  by  a  creditor  to  one  of 
his  joint  debtors,  which  recited  that  the  debtor  had  paid  a  certain 
sum  in  full  of  his  half  of  the  debt,  due  jointly  by  him  and  another, 
and  which  was  to  be  his  discharge  in  full  for  debt  and  costs,  but  no 
discharge  of  the  co-debtor.  It  was  decided  that  this  could  not  be 
pleaded  as  a  release  by  the  other  judgment-debtor,  the  intention  of 
the  parties  being  that  his  liability  should  still  remain.  See  also 
Durell  V.  Wendell.  8  N.  H.  369. 

Having  thus  ascertained  what  is  now  the  established  rule  in 
deciding  the  question  raised  by  the  defendant,  let  us  now  examine 
the  facts,  as  they  are  found  proved  in  the  bill  of  exceptions,  and  to 
which  there  is  no  contradiction. 

Before  we  proceed,  however,  it  is  proper  to  consider  how  far 
the  entry  on  record,  by  which  the  defendants  Taylor  and  Hallam 
were  dismissed  from  the  suit,  can  be  explained  or  enlarged  by  parol 
evidence.  The  purpose  is  plainly  stated,  and  as  to  the  parties  ^^g 
*named  therein,  it  was  a  legal  discharge  from  the  pending  pro- 
ceedings, but  how  far  it  was  a  bar  to  a  subsequent  action  is  not  now 
a  question,  as  counsel  admit  it  would  be  barred  by  the  statute.  As 
the  only  written  evidence  of  an  arrangement  between  the  plaintiff 
and  these  parties,  is  the  record  made  at  the  time,  and  without  which 
it  would  be  diflBcult  to  say  how  these  parties  could  avail  themselves 
ot  the  alleged  benefit  they  had  secured,  it  would  seem  to  be  incon- 
sistent with  the  established  rule  of  evidence  to  permit  any  explana- 
tion where  there  is  neither  ambiguity  in  the  terms  used,  or  the  pur- 
pose intended  to  be  accomplished. 

But  to  give  the  testimony  its  full  weight,  the  result  of  a  careful 
analysis  of  the  whole  is  this :  During  the  pendency  of  this  suit,  the 
counsel  of  both  parties  met  the  father,  (Col.  Taylor,)  of  two  of  the 
then  defendants,  and  with  Hallam,  another,  the  plaintiff  also  being 
present,  when  it  was  agreed  that  fifteen  hundred  dollars  should  be 
paid,  and  these  defendants  dismissed  or  released  from  the  action,  re- 
serving to  the  plaintiff  his  right  to  proceed  against  the  other  defend- 
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ants.     The  money  was  paid  by  Col.  Taylor,  and  the  entry  referred 
to  made  accordingly. 

If  then,  we  apply  the  doctrine  already  stated,  where  written  in- 
struments, pleaded  as  releases,  have  been  construed  by  the  courts, 
we  cannot  perceive  that  the  arrangement  made  by  the  plaintiflFwith 
the  defendants,  is  without  the  rule. 

To  give  it  all  the  weight  to  which  it  is  justly  entitled,  it  must 
be  determined  upon  the  same  principles  which  control  every  similar 
case,  however  formal  may  be  the  evidence  to  establish  the  facts. 

The  result  of  our  investigation  has  led  us  all  to  conclude  that 
neither  the  entry  on  the  record  dismissing  three  of  the  defendants 
from  the  action,  nor  the  arrangement  made  with  the  parties,  which 
preceded  that  entry,  and  on  which  the  agreement  to  dismiss  was 
founded,  can  be  regarded  as  a  discharge  in  law  of  the  defendants 
who  still  remain  on  the  record. 

First — Because  they  are  not  technical  releases  in  writing  sealed 
by  the  proper  party. 

Second — That  if  they  could  be  construed  as  implying  an  agree- 
ment not  to  sue,  they  can  avail  only  to  the  defendants  with  whom 
they  were  made,  and  cannot  operate  for  the  benefit  of  the  defendants 
who  set  up  the  facts  in  discharge  of  the  plaintiff's  action  against 
them. 

277  ^T/iird—^hdX  the  entry  referred  to  dismisses  the  defend- 

ants only  from  the  action,  without  reference  to  their  co-defend- 
ants. It  was  the  privilege  of  the  plaintiff  to  have  entered  a  noi, 
pros,  or  discontinuance  as  to  any  one  or  more  of  the  defendants,  and 
the  dismissal  in  the  case  before  us  but  produces  the  same  result. 

The  plaintiff  might  have  sued  either  of  the  defendants,  or  all, 
and  as  it  would  be  no  ground  of  defence  that  other  parties  were  not 
joined,  it  must  follow,  the  remaining  defendants  in  the  suit  have 
no  cause  of  complaint. 

Fourth — That  the  intention  of  the  parties,  as  expressed  when 
the  arrangement  was  made  and  proved  by  the  witnesses,  must  be 
taken  to  qualify  the  agreement,  and  thus  establish  its  true  charac- 
ter, and  we  believe  it  was  merely  to  decline  to  prosecute  further 
the  defendants  who  were  dismissed,  and  nothing  more. 

Neither  do  the  facts  we  have  alluded  to  prove  an  accord  and 
satisfaction,  as  it  must  be  admitted,  if  they  did,  it  would  have  the 
same  effect  as  a  technical  release,  nor  do  they  contain  the  ordinary 
elements  of  what  the  law  regards  as  necessary  to  constitute  such  a 
bar.  We  have  been  specially  referred  to  the  case  of  Ellis  v.  Bitzer,. 
already-  quoted  to  change  or  greatly  modify  the  rule  we  have  stated, 
but  it  does  not,  we  think,  conflict  with  the  leading  principle  which 
we  suppose  governs  all  similar  cases.  The  courts  do  not  there  as- 
sume any  new  rule  of  interpretation,  or  attempt  to  extend  the 
operation  of  that  which  has  hitherto  been  received,  and  acted  on  in 
the  trial  of  causes,  and  we  find  nothing  inconsistent  therefore,  with 
the  conclusion  to  which  we  have  arrived. 

Nor  do  we  doubt,  although  there  may  be  found  individual 
judgments  against  joint  trespassers,  the  plaintiff  can  have  but  one 
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satisfaction;  he  must  elect  which  of  the  judgments  he  will  enforce, 
on  the  same  principle,  where  there  may  be  different  findings  by  the 
same  verdict  when  all  the  trespassers  are  sued,  the  successful  party 
must  choose  ''de  ynelioribus  damnis'' — he  cannot  claim  to  collect  all. 
It  follows,  then  if  the  damages  are  satisfied  in  part,  by  payment,  or 
compromise  with  some  of  the  defendants,  the  plaintiff  may  still 
proceed  against  those  who  remain  on  the  record,  and  we  hold  it 
was  the  duty  of  the  judge  who  tried  the  cause  at  special  term,  to 
have  iustiucted  the  jury,  as  he  did,  to  deduct  in  their  finding  what- 
ever sum  the  plaintiff  has  already  received  on  account  of  his  alleged 
injuries,  from  the  parties  who  were  afterwards  dismissed.  This  was 
the  just  application  of  the  *rule  that  there  cannot  be  a  double  270 
remuneration  for  the  same  wrong. 

This  is  very  distinctly  stated  by  Judge  Upham  in  Snow  v. 
Chandler,  10  N.  H.,  95.  It  is,  he  says,  that  **the  sum  paid  was  not 
received  in  satisfaction  of  the  damages,  but  only  in  part  satisfaction, 
and  the  fact  that  it  was  coupled  with  an  engagement  not  to  sue, 
does  not  alter  the  case.  But  to  the  extent  of  the  amount  paid,  the 
defendant  may  avail  himself  of  the  arrangement."  See  also  Mer- 
chants* Bank  v.  Curtis,  37  Barb.,  320. 

We  have  thus  traced  the  principle,  familiar  as  it  is,  that  deter- 
mines this  case  to  its  source,  and  followed  down  the  course  of  decisions 
to  the  present  time,  not  that  there  was  any  novelty  in  the  rule,  but 
that  we  might  satisfactorily  determine  what  in  reality  was  a  legal 
bar  to  this  action,  and  although  the  examination  of  the  numerous 
cases,  both  ancient  and  modern,  has  convinced  us  that  the  old 
maxim,  ^'Melius  est  petere  fonies,  quam  sectari  rivulos''  has  not 
always  been  regarded  by  the  courts,  we  find  no  difficulty  in  arriving 
at  the  result  we  have  reached.  Not  only  upon  the  law  as  we  hold 
it  to  be,  but  on  the  facts  proved,  we  are  all  of  opinion  that  the 
motion  for  a  new  trial  should  be  overruled,  and  judgment  entered 
on  the  verdict. 

Note — The  foregoing  opinion  embodies  the  law  so  thoroughly,  and  is 
upon  a  question  of  so  much  practical  importance,  that  we  are  glad  of  an  op- 
portunity to  present  it  to  the  profession.  The  case  turns  altogether  upon  the 
effect  of  the  retraxit  or  not.  pros,  as  to  a  portion  of  the  defendants.  The 
facts  seem  to  be,  that  the  plaintiff  accepted  $1,500  of  a  portion  of  the  de- 
fendants, and  discontinued  the  suit  against  them,  under  an  agreement  that 
they  should  be  no  further  prosecuted  for  the  tref'pass,  but  that  the  plaintiff 
should  be  at  liberty  to  proceed  against  the  other  defendants.  Upon  this  state 
of  facts  the  judge  at  the  trial  charged  the  jury,  that  the  transaction  did  not 
amount  to  a  bar  of  the  action  ;  but  that  the  amount  received  must  be  consid- 
ered in  making  up  the  damages  against  the  other  defendants.  This  seems  to 
us  both  legal  and  equitable.  It  is  a  creditable  illustration  and  application  of 
the  rule,  that  it  is  the  duty  of  courts  so  to  construe  the  contracts  of  parties 
as  to  effect  their  intention,  if  practicable. 

It  was  a  mere  question,  to  reduce  it  to  its  simplest  elements,  whether 
what  passed  between  the  plaintiff,  and  the  defendants  let  out  of  the  action, 
amounted  to  a  release  of  the  cause  of  action^  or  a  covenant  not  to  sue  these 
defendants.  If  the  contract  had  been  in  writing,  it  might  have  been  so 
drawn,  through  the  inexperience  of  the  draughtsman, 'or  possibly  through 
mere  inattention,  that  the  court  must  of  necessity  treat  it  as  a  release.  If 
that  is  so,  the  court  have  no  alternative  but  to  say  the  contract  is 
so    defective   as  to    render    it    impossible    for    the    court    to     carry    into 
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effect  the  intention  of  the  parties.  But  so  long-  as  it  remains  in 
oral  evidence  it  is  always  easy  to  escape  so  disastrous  a  result. 
2yQ  *The  case  may  always  be  referred  to  the  jury,  and  they  will  never  experi- 
ence any  difficulty  in  finding  that  the  parties  used  such  terms  as,  on  the 
whole,  to  express  their  obvious  intent  And  that,  in  the  present  case,  is  en- 
tirely unquestionable.  It  is  as  certain  that  the  plaintiff  did  not  intend  to 
release  the  cause  of  action,  as  that  he  did  intend  no  further  to  prosecute  the 
defendants  let  out  of  the  action.  There  must,  then,  be  very  clear  proof  of 
the  ufre  of  terms,  which  do,  of  i>ecessity,  release  the  cause  of  action,  to  induce 
the  court  to  give  them  that  effect,  where  there  is  not  the  slightest  doubt,  on 
the  whole  case  such  was  not  the  real  purpose.  We  should  always  feel  more 
or  less  compassion  for  any  judge  who  felt  himself  so  effectually  hampered  by 
forms  as  to  be  driven  into  any  such  absurd  consequence.  The  opinion  seems 
to  us  creditable,  both  in  form  and  substance.  And  we  rejoice  at  this  obvious 
tendency  of  modern  Common  law  jurisprudence  to  reach  obviously  just  results, 
which  is  the  great  excellence  of  an  unwritten  system  of  law  over  one  that  is 
cramped  into  written  forms.  The  one  is  tem[}oral  and  imperfect,  the  other 
eternal  and  complete,  if  wisely  and  fairly  administered.  I.  F.  R. 


82  *LIFE  INSURANCE -AGENCY. 

[Cuyahoga  Common  Pleas  Court,  1870.] 

Jacob  Myers,  et  al.  v.  Knickerbocker  Life  Insurance  Co. 

1.  A  general  agency  for  a  life  insurance  company  is  like  any  other  agency, 

revocable  at  the  will  of  either  party,  subject  to  the  claim  of  the  other 
party  for  such  damages  as  the  contract  may  entitle  him  to« 

2.  Where  the  contract  of  appointment   does  not  give  the  agent  an  exclusive 

right  to  represent  the  company,  the  latter  may  appoint  other  agents,  but 
the  appointment  of  another  agent  in  the  same  place,  whose  operations 
materiallv  lessen  the  advantages  of  the  contract  to  the  first  agen^,  is  a 
breach  of  the  contract  by  the  company,  and  the  agent  may  terminate  it, 
or  have  an  action  for  damages. 

3.  The  abandonment  by  the  agent  of  a  substantial  part  of  his  principal's  busi- 

ness, is  a  good  ground  of  terminating  his  agencv,  but  if  the  principal  as- 
sents to  such  abandonment,  the  authority  of  tne  agent  as  to  the  rest  of 
the  business  continues. 

4.  An  insurance  agent,  by  his  contract,  was  to  solicit  new  insurances,  and  to 

collect  premiums  on  renewals  of  former  ones.  On  the  new  ones,  and  on 
the  renewals  so  long  as  they  should  be  collected  by  him,  and  paid  to  the 
company  without  other  expense  to  it,  he  was  to  have  certain  specified 
commissions.  Heidy  that  his  abandonment  of  soliciting  new  insurances 
would  be  good  ground  for  the  company  to  terminate  his  agency  for  both 
purposes;  but  if  the  company  failed  to  discharge  him  for  such  cause,  and 
he  continued  with  its  assent  to  collect  the  renewal  premiums,  then  his 
right  to  commissions  thereon  continued ;  and  if  the  company  subse- 
quently refused,  without  other  good  cause,  to  allow  him  ^.o  collect  re- 
newals, he  would  be  entitled  to  damages. 

This  was  an  action  for  breach  of  contract,  in  depriving  plain- 
tiffs of  the  collection  of  certain  renewal  premiums  on  insurances 
which  they  had  obtained  as  agents  for  defendants,  under  the  follow- 
ing letter  of  appointment : 

Messrs.  Jacob  &  Jamks  H.  Myers,  Galion,  O. : 

Gentlemen  :    The  directors  of  this  company  are  pleased  to  appoint  you 
their  general  agents  to  obtain  insurance  for  them  in  the  state  of  Onio.    For 
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^our  services  as  such  eeneral  agents,  the  company  will  allow  you  the  follow- 
ing commissions:  On  all  first  premiums  collected  by^ou,  seventeen  per  cent, 
besides  the  policy  fee ;  on  the  renewals  of  your  business,  seven  per  cent.,  so 
long  as  they  are  collected  by  you  and  paid  to  the  company  without  other  and 
fnither  expense  to  them.  And  after  the  death  of  Jpcob  Myers,  the  renewals 
to  be  collected  by  James  H.  Myers,  and  the  same  commissions  to  be  paid  to 
him  so  long  as  they  are  collected  without  further  charge  to  the  company. 

You  will  please  observe,  in  particular,  the  instructions  addressed  to  you 
on  the  third  page  opposite. 

I  am,  yours  truly, 

ERASTUS  LYMAN,  President. 

*The  other  facts  suflSciently  appear  in  the  charge  of  the  g, 
court. 

E.  Sowers  and  W.  H.  Gaylord,  for  plaintiffs. 

W.  C.  McFarland  and  Geo.  Willey,  for  defendant. 
Prentiss,  J.,  charged  the  jury  as  follows: 

This  action,  gentlemen,  is  brought  to  recover  for  the  value  of 
what  are  called  renewals  of  certain  insurances  effected  by  the  plain- 
tiffs, in  the  company  of  the  defendant,  or  rather  the  plaintiff's  com- 
missions on  such  renewals.  The  plaintiff's  claim  is  predicated  upon 
a  contract  made  between  them  and  the  defendant,  by  which  the 
plaintiffs  were  appointed  general  agents  of  the  defendant  **to  ob- 
tain" insurance  for  the  defendant  **in  the  slate  of  Ohio." 

The  plaintiffs  state  in  their  petition,  the  contract,  by  the  terms 
of  which  they  were  to  receive  as  compensation  for  their  services,  as 
such  general  agents  of  the  defendant,  on  all  first  premiums  collected 
by  them,  seventeen  per  cent.,  and  on  all  renewal  premiums  seven 
per  cent.,  so  long  as  they  were  collected  by  the  plaintiffs,  or  paid 
to  defendant  without  other  and  further  expense  to  the  defendant 
than  plaintiffs'  commissions.  These  commissions  were  subse- 
quently increased  by  the  defendant  to  twenty  per  cent,  on  the  first 
premiums,  and  to  ten  per  cent,  on  the  renewal  premiums.  They 
further  state  that  accompanying  the  letter  of  appointment  were 
certain  instructions  as  to  the  manner  in  which  the  duties  of  the 
plaintiffs  were  to  be  performed,  and  which  constituted  a  part  of 
the  terms  and  conditions  of  the  contract.  They  state  that  they  ac- 
cepted this  appointment  and  entered  upon  and  faithfully  discharged 
the  duties  of  their  agency  until  on  or  about  the  first  of  July,  1867, 
at  which  time  the  defendant,  without  good  cause,  refused  to  allow 
them  to  collect,  and  forbade  their  collecting  the  renewals  on  insur- 
ances they  had  procured  lor  defendant,  though  they  were  at  all 
times  ready  and  willing  to  collect  them.  They  state  that  in  the 
discharge  of  their  duties  they  procured  three  hundred  and  thirty- 
eight  policies  ol  insurance  in  the  company  of  the  defendant ;  that 
the  amount  insured  by  these  policies  was  three  hundred  and  seventy 
thousand  dollars,  and  the  annual  renewal  premiums  on  these  poli- 
cies were  thirty  seven  thousand  dollars,  and  claim  that  by  reason 
of  the  defendant's  *refusal  to  allow  them  to  collect,  and  forbid-  ^^ 
ding  their  collection  of  the  renewal  premiums,  they  have  sus- 
tained damages  to  the  amount  of  thirteen  thousand  dollars,  for 
which,  with  interest  upon  that  sum  from  the  first  of  July,  1867, 
they  ask  judgment  against  the  defendant. 
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The  defendant,  in  its  answer,  admits  the  appointment  of  the 
plaintiffs  as  general  agents  of  the  defendant,  and  their  acceptance 
of  that  appointment,  and  at  the  close  of  the  answer  the  defendant 
denies  everything  stated  in  the  petition  which  is  not  previously  ad- 
mitted in  the  answer;  in  substance,  the  answer  denies  all  other  al- 
legations  and  statements  of  the  petitioners.  The  answer  further 
states  that  the  agency  of  the  plaintiffs  was  terminated  with  the 
plaintiffs  with  their  consent,  given  in  their  letter  of  September  18, 
1867,  for  certain  reasons  which  which  are  set  forth  in  the  answer. 
And  these  reasons  for  the  termination  of  the  plaintiff's  agency 
stated  in  the  answer  are : 

First — That  the  plaintiffs  employed,  as  medical  examiners,  per- 
sons whom  they  knew  had  no  proper  amount  of  medical  knowl- 
edge and  skill  to  fit  them  for  the  performance  of  the  duties  of  medi- 
cal examiners. 

Second — That  the  plaintiffs  refused  and  neglected  to  make  re- 
turns of  their  transactions  as  general  agents  of  the  defendant,  as 
they  were  required  to  do  by  the  8th  article  of  the  instructions  ap- 
pended to  the  letter  of  appointment. 

Third — That  the  plaintiffs  refused  and  neglected  to  remit 
moneys  collected  by  them  to  the  defendant. 

Fourth — That  the  plaintiffs  refused  to  account  for  the  number 
and  amount  of  policies  and  renewal  certificates  in  their  hands,  and 
return  to  the  de;endant. 

Fifth — That  the  plaintiffs  allowed  bills  of  account  against  the 
defendant,  not  specially  authorized  by  the  defendant  in  writing,  and 
returned  and  paid  such  bills  out  of  defendant's  money  in  their 
hands,  and  neglected  to  send  defendant  vouchers  for  money  ex- 
pended by  them,  either  with  or  without  the  authority  of  the  de- 
fendant. 

Sixth — That  while  the  plaintiffs  were  acting  as  the  defend- 
ant's general  agents,  they  wrote  the  defendant  certain  insulting  and 
disagreeable  letters,  and  letters  threatening  to  work  for  other 
g-     *insurance  companies,  and  took  the  agency  of  the  Connecticut 

Mutual  Life  insurance  Company,  and  procured  insurance  for 
that  company,  and  endeavored  to  persuade  and  did  persuade  per- 
sons who  were  insured  in  the  defendant's  company  to  change 
their  insurances  into  the  Connecticut  Mutual. 

Seventh — That  the  plaintiffs'  reports  to  defendant  were  irreg- 
ular as  to  form  and  time,  incomplete,  incorrect,  and  at  times  en- 
tirely unintelligible  ;  that  they  kept  their  accounts  with  the  defen- 
dant, and  with  policy-holders,  in  so  incorrect  and  unintelligible  a 
manner,  that  they  could  not  be  understood  or  explained. 

Eij^hth — That  thie  plaintiffs  received  from  the  defendant  a  large 
number  of  policies  and  notes,  a  list  of  which  is  appended  to  the 
answer,  which  they  have  never  accounted  for. 

Ninth — That  the  plaintiff,  contrary  to  instructions,  and  the  or- 
dinary and  usual  way  of  doing  such  business,  placed  in  the  hands 
of  applicants  for  insurance,  a  great  number  of  policies,  without  re- 
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ceiving  from  them  the  premiums  of  insurance  at  the  time  of  the 
delivery  to  them  of  these  policies. 

These  are  the  grounds  of  complaint  which  the  defendant 
claims  existed  against  the  plaintiffs  at  the  time  when  the  removal 
of  the  plaintiffs  from  their  agency  was  made — that  removal,  how- 
ever, being  made  with  the  consent  of  the  plaintiffs  themselves. 
They  further,  in  their  answer,  state  certain  counterclaims,  or  claims 
existing  in  favor  of  the  defendant,  and  against  the  plaintiffs,  grow- 
ing out  of  the  same  transactions,  or  connected  with  them — out  of 
which  grows  the  claim  of  the  plaintiffs.  The  first  counter-claim  is 
for  three  thousand  dollars,  money  collected  by  plaintiffs  for  defend- 
ant, while  plaintiffs  were  acting  as  general  agents  for  defendant, 
and  which  they  have  not  paid  over  to  the  defendant.  The  second 
counter-claim  is  for  two  thousand  dollars  damages  for  unfaitTiful- 
ness  of  plaintiffs,  as  previously  stated  in  the  answer  (being  the  same 
unfaithfulness  which  I  have  spoken  of),  and  by  reason  of  false 
representations  of  the  plaintiffs,  that  the  defendant  was  an  unreli- 
able and  insolvent  company,  these  false  representations  being  made 
tor  the  purpose  of  persuading,  and  by  which  persons  holding  insur- 
ances in  the  company  of  the  defendant  were  persuaded  to  drop 
those  insurances,  and  insure  in  the  Connecticut  Mutual  Life  Insu- 
rance *Company.  The  third  counter-claim  is  for  the  amount  gg 
of  five  notes,  given  by  the  plaintiffs  to  the  defendant,  for  fifty 
dollars  each,  payable  as  stated  in  the  answer,  with  interest  from  the 
several  dates,  copies  of  which,  as  you  will  see,  are  contained  in  the 
answer.  On  all  counter  claims  the  defendant  claims  to  recover  the 
amount  of  five  thousand  three  hundred  dollars  with  interest  from 
the  several  dates  .stated  in  the  answer. 

There  is  an  additional  counter-claim — ^a  claim  made  by  the  de- 
fendant, which  is  a  counter-claim,  although  not  styled  as  such  in 
the  answer.  This  claim  is  for  certain  policies  of  insurance  which 
were  by  the  defendant  put  into  the  hands  of  the  plaintiffs,  and 
which  had  not  been  accounted  for  by  the  plaintiffs  to  the  defendant, 
and  which  it  asks  that  the  plaintiffs  may  be  compelled  to  account 
for  in  this  action. 

The  reply  of  the  plaintiffs  to  the  answer  of  the  defendant  de- 
nies the  several  statements  contained  in  the  answer :  puts  in  issue, 
perhaps,  all  the  statements  which  are  made  material  except  the 
statements  of  the  counter-claims.  It  does  not  deny,  entirely,  the 
first  counter-claim  of  three  thousand  dollars  for  money  alleged  to 
be  in  the  hands  of  the  plaintiffs,  belonging  to  the  defendants.  It 
admits  a  liability  on  that  counter-claim  to  the  extent  of  about  six 
hundred  dollars,  and  denies  any  liability  on  that  counter  claim,  to 
an  amount  beyond  that  sum.  What  I  have  denominated  the  third 
counter-claim,  that  is  the  claim  upon  the  five  promissory  notes,  is 
not  at  all  denied  by  the  reply,  and  whatever  is  not  denied  of  those 
counter-claims  by  the  reply,  is  admitted,  unless  there  is  substan- 
tially a  statement  in  the  petition,  which  is  in  contradiction  of  the 
statements  of  the  counter-claim.  The  reply  does  not  deny  the 
second  counterclaim  at  all.     That  counter-claim  I  have  already 
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• 
said  to  you,  is  for  damages,  which  the  defendant  says  it  has  sus- 
tained by  reason  of  the  want  of  fidelity  of  the  plaintiffs,  in  the  dis- 
charge of  their  duties  as  general  agents  of  the  defendants,  and  by 
reason  of  certain  false  representations  that  were  made  in  respect  to 
the  solvency  and  responsibility  of  the  defendant's  company,  by 
which,  persons  were  persuaded  to  change  insurances  which  they 
had  previously  effected  in  the  defendant's  company,  into  the  Con- 
g-  necticut  Mutual  Life  Insurance  Company.  There  *is,  how- 
ever, the  statement  in  the  petition,  which  to  some  extent  is  a 
denial  of  the  statements  contained  in  this  counter-claim,  that  the 
plaintiffs  were  faithful  in  the  discharge  of  their  duties.  So  much 
of  the  counter-claim,  to  which  I  have  referred,  as  avers  a  want  of 
fidelity  in  the  plaintiffs,  is  substantially  a  denial  of  the  statement  in 
the  petition,  of  fidelity  on  the  part  of  the  plaintiffs. 

The  object  of  this  action  is  not  to  recover  damages  for  any  im- 
proper or  unauthorized  removal  of  the  plaintiffs,  by  the  defendant, 
from  their  agency,  nor  is  any  such  fact  alleged  in  the  petition,  but 
its  object  is  to  recover  the  value  to  the  plaintiffs,  of  their  commis- 
sions on  renewals  of  policies  effected  by  them,  for  the  defendant,  on 
the  ground  that  the  defendant  refused  to  allow  them  to  collect  these 
renewals  and  receive  their  commissions  upon  them. 

There  is  nothing  in  this  contract  which  required  the  plain- 
tiffs to  continue  in  this  agency  any  longer  than  they  pleased  to  con- 
tinue ;  or  the  defendant  to  continue  them  in  it  any  longer  than  it 
pleased  to  continue  them.  The  plaintiffs  might,  therefore,  aban- 
don the  agency  at  any  time,  and  at  any  time  the  defendant  might 
discharge  them  from  it,  subject,  however,  to  any  rights  or  liabili- 
ties which  might  exist  in  favor  of,  or  against  either,  at  the  time 
of  such  abandonment  or  discharge.  Nor  is  there  anything  in  the 
contract  which  would  prevent  the  defendant  appointing  other  gen- 
eral agents  in  the  state  of  Ohio.  There  is  no  restriction  in  it  of  the 
defendant's  powers  in  this  respect,  or  any  grant  of  the  exclusive 
right  of  the  plaintiffs  to  the  agency  of  the  whole  state. 

From  the  character  and  subject-matter  of  this  contract,  and  the 
nature  of  the  relations  which  it  created  between  the  parties  to  it,  it 
is  manifest  that  entire  good  faith  should  be  required  of  the  parties 
in  the  execution  of  it. 

The  defendant  had  the  right  to  prescribe  the  terms  and  condi- 
tions of  the  appointment  of  its  agents,  and  rules  for  their  govern- 
ment in  the  discharge  of  the  duties  of  their  agency,  and  an  accep- 
tance of  the  agency  was  an  acceptance  of  such  terms,  conditions 
and  rules,  and  both  parties  are  bound  to  their  observance  in  good 
faith. 

gg  *Now  while  the  defendant  might  appoint  other  general 

agents  in  the  state,  not  being  restricted  by  the  contract  in  that 
respect,  yet  good  faith  on  the  part  of  the  defendant  would  require 
that  it  should  not  appoint  other  general  agents  to  occupy  ground 
previously  occupied  by  the  plaintiffs,  and  so  materially  and  injuri- 
ously interfere  with  the  interests  of  the  plaintiffs  under  the  con- 
tract.    But   the   mere  appointment  of  another  general   agent   to 
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operate  in  territory  previously  occupied  by  the  plaintiflFs,  would  not 
injure  the  plaintiffs  so  as  to  furnish  grounds  of  complaint  to  them, 
or  be  a  breach  by  defendant  of  its  part  of  the  contract,  unless  and 
until  such  agent  had  so  acted  under  his  appointment  and  within 
such  territory  as  to  deprive  the  plaintiffs  of,  or  materially  or  sub- 
stantially lessen  the  benefits,  advantages  and  profits  of  the  plaintiffs 
under  their  contract. 

If  the  plaintiffs  procured  insurance  in  the  defendant's  com- 
pany as  general  agents,  as  it  is  conceded  they  did,  by  so  doing 
they  would  become  entitled  to  commissions  on  the  first  premiums, 
and  would,  prima  Jade,  acquire  the  right  to  commissions  on  the 
premiums  on  the  renewals  of  those  policies,  so  long  as  they  should 
be  collected  by  the  plaintiffs,  or  paid  to  the  defendant  without  other 
or  further  expense  to  the  defendant  than  plaintiffs'  commissions. 
And  if  the  plaintiffs  were  at  all  times  ready  and  willing  to  collect 
such  renewal  premiums  without  such  other  or  further  expense  to 
the  defendant,  and  the  defendant  refused  without  any  good  cause 
to  permit  them  to  collect,  and  withheld  from  them  the  necessary 
means  and  facilities  for  collecting  such  premiums,  the  plaintiffs 
would  be  entitled  to  recover  from  the  defendant  the  value  of  their 
commissions  on  such  preimums,  whatever  you  may,  from  the  testi- 
mony, find  to  be  that  value. 

To  enable  the  plaintiffs  to  recover,  then,  there  must  have 
been — 

1.  Insurance  effected  by  the  plaintiffs  in  the  company  of  the 
defendant  on  which  there  were  renewals. 

2.  Readiness  and  willingness  on  the  part  of  the  plaintiffs  to 
collect  those  renewals  without  further  or  other  expense  to  the  de- 
fendant, than  their  commissions  for  such  collection. 

3.  Refusal  by  the  defendant,  without  good  cause,  to  allow  the 
plaintiffs  to  collect  these  renewal  premiums. 

*That  there  were  insurances  effected  by  the  plaintiffs  on  gg 
which  there  were  renewals,  seems  to  be  undisputed.  Were  the 
plaintiffs  at  all  times  willing  and  ready  to  collect  these  renewals 
without  further  expense  to  the  defendant  than  their  commissions  ? 
The  plaintiffs  claim  that  they  have  proven  *they  were.  The  de- 
fendant claims  to  have  proven  that  they  were  not;  that  so  long 
as  the  plaintiffs  were  ready  and  willing  to  collect  these  renewals, 
it  sent  them  the  renewals  for  that  purpose,  and  they  did  collect 
them  and  received  their  commissions  on  them ;  and  this  was  the 
case  with  all  the  renewals  prior  to  the  renewals  of  September, 
1867 ;  and  before  these  renewals  were  to  be  collected  the  plaintiffs 
abandoned  their  agency,  and  by  reason  of  such  abandonment  of 
their  agency,  from  that  time  they  were  not  willing  and  ready  to 
collect  these  renewals,  and  the  defendant  was  not,  after  that  time, 
bound  to  furnish  them  with  the  renewals  for  collection. 

If  the  plaintiffs,  without  good  cause,  furnished  them  by  the 
defendant  therefor,  voluntarily  abandoned  the  entire  agency,  the 
agency,  so  far  as  the  collection  of  renewals  was  concerned,  as  well 
as  the  agency  so  far  as  the  procuring  of  new  insurances  was  con- 
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cerned,  then  the  plaintiffs,  from  the  time  of  such  abandonment, 
were  not  ready  and  willing  to  collect  these  renewals,  and  the  de- 
fendant was  not  bound  to  furnish  them  to  the  plaintiffs  for  that 
purpose,  and  the  plaintiffs  cannot  recover  that  which  they  claim  in 
this  action./  But  the  voluntary  abandonment  by  the  plaintiffs  of 
the  agency  so  far  as  related  to  the  procurement  of  new  insurances, 
would  authorize  and  justify  the  defendant  in  removing  them  from 
the  agency  for  collecting  the  renewals.  But  if  the  defendant  did 
not — I  mean  alter  said  voluntary  abandonment  of  a  part  of  the 
agency  (that  part  which  related  to  the  effecting  insurance) — did  not 
so  remove  the  plaintiffs  for  such  cause — their  abandonment  of  that 
part  of  the  agency  which  related  to  the  procurement  of  new  insur- 
ances— and  the  plaintiffs  still  continued,  with  the  defendant's  assent, 
to  collect  the  renewals,  they  being  still  ready  and  willing  to  col- 
lect them,  such  an  abandonment  of  a  part  of  the  agency  would 
not  be  a  forfeiture  of  their  right  to  collect  the  renewals,  and 
gjj  would  not,  of  itself,  prevent  their  recovery  in  this  action. 
*And  it  is  upon  this  ground  precisely,  that  the  agent  may, 
with  the  consent  of  his  principal,  abandon  a  part  of  the  duties 
which  pertain  to  him  to  perform  by  virtue  of  his  contract  of 
agency ;  and  may,  with  the  assent  of  his  principal,  continue  to 
perform  all  other  duties  pertaining  to  his  agency.  But  if  the 
agent  says  to  the  principal,  *\I  will  not  perform  a  part  of  these 
duties,  I  will  only  go  on  and  perform  another  part  of  them,'*  that 
will  afford  good  ground  U  r  the  principal  to  discharge  the  agent 
from  the  performance  of  any  duties,  as  such,  for  if  it  would  not, 
the  agent  might  of  himself,  of  his  own  motion,  of  his  own  mere 
will,  change  the  contract  between  the  parlies,  into  a  contract  of  a 
different  character  from  that  which  they  intended  to  make,  and 
did  make,  but  if  the  principal  assents  to  the  agent  continuing  as 
agent  for  the  performance  of  part  of  the  duties,  then  the  principal 
cannot  alter  such  assent,  daim  the  abandonment  by  the  agent,  of 
the  performance  of  a  part  of  the  duties  as  a  defence  to  any  claim 
which  the  agent. may  make,  for  the  performance  of  so  much  of  the 
duties,  as,  with  the  assent  of  the  principal,  he  did  perform. 

Did  the  defendant  without  good  cause,  refuse  to  allow  the 
plaintiffs  to  collect  these  renewals?  That  is  what  is  averred  in  the 
petition,  and  upon  that  subject,  of  course,  there  is  a  denial  in  the 
answer. 

The  plaintiffs  assert  that  they  faithfully  performed  the  duties 
of  their  agency.  The  defendant  says  they  did  not,  and  in  its  an- 
swer sets  out  many  particulars  in  which  it  claims  they  were  un- 
faithful to  the  defendant,  as  their  general  agents,  and  which  they 
say  furnished  good  cause  to  the  defendant  for  terminating  the  plain- 
tiffs' agency,  and  withdrawing  the  renewals  from  them,  and  for 
which  it  was  in  fact  terminated,  and  the  renewals  withdrawn  from 
them,  and  with  the  consent  of  the  plaintiffs. 

The  plaintiffs  were  bound,  undoubtedly,  in  good  faith  to  exe- 
cute and  discharge  the  duties  of  their  agency,  in  substantial  con- 
formity with  its  terms  and  conditions,  and  the  instructions,  which 
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were  a  part  of  the  contract,  except  so  far  as  they  were  changed  or 
waived  with  the  assent  of  the  defendant. 

Now  whatever  may  have  been  the  original  terms  and  condi- 
tions of  this  contract,  it  was  entirely  competent  for  the  parties 
*to  the  contract  at  any  time  to  change  or  waive  a  performance  g. 
in  conformity  with  its  terms  and  conditions.  A  failure  in  this 
respect,  on  the  part  of  the  plaintiffs,  in  the  performance  of  their 
duties  in  good  faith ;  gross  misconduct  in  them,  and  gross  neglect 
of  duty  would  be  gross  misconduct,  would  be  a  forfeiture  of  the 
plaintiffs'  right  under  the  contract,  and  would  justify  the  defendant 
in  removing  the  plaintiffs  from  their  agency,  and  withholding  from 
them  the  renewals  for  collection.  The  plaintiffs  were  not  neces- 
sarily bound  to  devote  their  whole  time  and  attention  to  the  busi- 
ness of  their  agency,  nor  were  they  bound  not  to  accept  the  agency 
of  any  other  business,  the  discharge  of  the  duties  of  which  would 
not  essentially  or  materially  interfere  with  the  business  of  the  de- 
fendant, or  conflict  with  its  interests.  Good  faith,  however,  re- 
quired of  them  while  acting  as  the  general  agents  of  the  defendant, 
that  they  should  devote  so  much  of  their  time  and  attention  as  was 
reasonably  necessary  to  a  faithful  discharge  of  their  duties.  They 
had  no  right  to  neglect  its  interests  to  the  injury  of  the  defendant, 
nor  had  they  a  right  to  take  the  agency  of  any  other  business  which 
would  necessarily  come  in  conflict  with,  and  the  execution  ot  which 
did  in  fact,  come  in  conflict  with  and  injuriously  affect,  the  interests 
of  the  defendant.  The  selection  as  medical  examiners  of  persons 
known  by  the  plaintifts  as  unfit  and  unsuitable  persons  for  the  per- 
formance of  those  duties ;  the  unwarrantable  and  unjustifiable  re- 
fusal and  neglect  to  make  returns  and  remittances,  and  to  account 
for  policies  and  renewal  certificates ;  the  endeavoring  to  persuade 
and  the  persuading  of  persons  who  had  taken  policies  in  the  de- 
fendant's company  to  give  up  those  policies  and  take  policies  in 
other  companies  ;  the  keeping  of  false  books  of  account,  or  keeping 
their  accounts  purposely  in  such  a  manner  as  to  deceive  the  defend- 
ant, or  prevent  its  knowing  the  true  condition  of  the  business  in 
their  hands ;  the  knowingly  making  of  false  representations  as  to 
the  solvency  or  ability  of  the  defendant,  or  as  to  any  other  matters 
prejudicial  to  the  business  or  interests  of  the  defendant ;  the  un- 
justifiable retaining  in  their  hands  money  of  the  defendant  which  they 
ought  to  have  paid  over  to  it ;  each  and  all  of  these  acts,  if  done  by 
the  defendants,  and  especially  if  done  with  the  *intent  and  g^ 
purpose  of  injuring  the  defendant,  would  be  in  violation  of 
their  duty,  and  would  be  such  misconduct  in  the  plaintiffs  as  would 
justify  the  defendant,  unless  the  defendant  assented  to  or  waived 
them  after  the  commission  of  them,  to  dismiss  the  plaintiffs  from 
their  agency  and  withdraw  from  them  the  collection  of  the  renewals, 
and  would  be  a  forfeiture  of  the  plaintiffs'  right  to  the  collection  of 
the  renewals  and  their  commissions  on  such  collections. 

If  the  plaintiffs  did  not,  voluntarily,  abandon  their  agency,  as  I 
have  before  stated,  in  the  manner  and  under  the  circumsiances  I 

32    W.  L.  G. 
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have  already  stated  to  the  jury,  and  the  defendant  did  not  have 
good  cause  for  its  refusal  to  allow  the  plaintiffs  to  collect  the  re- 
newals, and  did  refuse  to  allow  them  to  collect  the  renewals  the 
plaintiffs  are  entitled  to  recover  the  value  of  their  com- 
missions on  such  renewals  after  such  refusal 

But  if  the  plaintiffs  did  so  voluntarily  abandon  their  agency,  or 
the  deiendant  did  have  good  cause  for  its  refusal  to  allow  them  to 
collect  these  renewals,  then  the  plaintiffs  cannot  recover. 

Now  upon  the  facts  of  this  case,  gentlemen,  I  have  nothing 
to  say,  as  those  facts  are  for  your  disposition  alone.  I  have 
stated  to  you  what  I  suppose  to  be  the  rules  of  law  properly  appli- 
cable to  what  are  claimed  to  be  the  facts  in  the  case,  by  the  parties 
to  this  action.  If  the  plaintiffs  are  entitled  to  recover,  they  are 
entitled  to  the  value  of  their  commissions  on  the  renewals  of  in- 
surance effected  by  them  in  defendant's  company.  It  is  the  value 
of  the  plaintiffs'  commissions  on  these  renewals  which  is  to  be  re- 
covered, and  you  are  to  get  at  their  value  as  best  you  can,  upon  the 
testimony  in  the  case.  It  is,  from  the  nature  of  the  plaintiffs'  claim, 
somewhat  difficult  to  estimate  correctly  this  value.  This  value  de- 
pends so  much  upon  contingencies,  that  to  some  extent  it  must  be 
conjectural.  The  termination  of  the  life  of  the  insured,  or  his  re- 
fusal or  neglect  to  continue  his  insurance,  would  put  an  end  to  the 
renewals,  and  when  either  of  these  will  happen  is  beyond  human 
knowledge.  But  insurance  companies  have  some  rules  by  which 
these  events  are  approximately  ascertained,  and  base  the  estimates 
of  value  upon  these  rules.  But  whatever  may  be  the  rules  upon  which 
^    *these  estimates  are  based,  if  you  can  find  from  the  testimony 

in  this  case,  what  was  the  actual  value  of  the  plaintiffs'  commis- 
sions upon  these  renewals,  you  should  return  that  value,  irrespec- 
tive of  any  estimates  based  upon  these  rules,  and  you  may  resort  to 
the  estimates  based  upon  these  rules  where  the  other  testimony 
fails,  or  in  aid  of  the  entire  testimony  ;  giving  to  such  estimates,  and 
all  the  testimony  in  the  case,  such  weight  and  influence  as  you 
think  it  ought  reasonably  to  have. 

If  you  find  for  the  plaintiffs  on  their  claim,  you  will  ascertain 
the  damages  by  computing  the  proper  interest  upon  them  from  the 
time  when  their  claim  should  have  been  paid  to  the  first  day  of  the 
present  term  of  this  court ;  and  then  you  will  proceed  to  the 
ascertainment  of  what  is  due  from  the  plaintiffs  to  the  defendant 
upon  the  claims  asserted  in  its  answer ;  and  this,  however,  you 
are  required  to  do,  whether  you  find  for  or  against  the  plaintiffs  on 
their  claim. 

I  have  said  to  you  that  the  first  counter-claim  of  the  defendant 
is  for  three  thousand  dollars,  money  collected  by  the  plaintiffs  while 
acting  as  the  agents  of  the  company,  which  was  not  paid  over  to 
the  detendaut.  This  counter-claim  embraces  money  only.  You 
will  ascertain  how  much  money  is  due  on  this  counter-claim.  The 
plaintiffs  admit,  as  they  say,  about  six  hundred  dollars  due  from  the 
plaintiffs  to  the  defendant  on  this  contract.  The  admission  does 
not  bind  anybody  but  the  plaintiffs.    They  have  no  effect  or  influ- 
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ence  upon  this  claim  of  the  plaiutiflFs  beyond  this:  that  to  the  extent 
to  which  it  is  admitted  there  is  money  due  upon  this  claim  by  these 
plaintiflFs  to  the  defendant,  to  that  extent  you  must  return  a  verdict 
in  favor  of  the  defendant  and  against  the  plaintiffs ;  but  the  whole 
claim  beyond  that  is  open  to  the  testimony  to  prove,  and  you  are  to 
find  from  all  the  testimony  in  the  case,  if  you  can,  how  much  money 
there  was,  at  the  time  of  the  commencement  of  this  suit,  in  the 
hands  of  these  plaintiffs  belonging  to  this  defendant.  For  that 
amount,  whatever  it  be,  the  defendant  should  be  allowed  a  verdict 
against  the  plaintiffs,  whether  the  plaintiffs  are  entitled  to  a  verdict 
for  their  claims  against  the  defendant  or  not. 

The  third  counter-claim,  I  have,  said  to  you,  is  founded  upon 
five  promissory  notes,  aboiit  which  there  is  no  controversy.  As 
*this  is  a  just  claim  in  favor  of  the  defendant  and  against  the  g^ 
plaintiffs,  you  are  to  compute  the  interest  upon  these  notes  ac- 
cording to  the  terms  of  the  notes,  if  they  provide  wh^n  the  interest 
shall  commence,  and  if  they  do  not  provide  when  the  interest  shall 
be  payable  upon  them,  you  are  to  compute  the  interest  from  the  day 
when  those  notes  became  due. 

The  second  counter-claim  is  for  damages  due  to  the  defendant 
by  reason  of  the  unfaithfulness  of  the  plaintiffs  in  the  discharge  of 
their  duties  in  the  agency  of  the  defendant,  and  by  reason  of  their 
false  representations  made  for  the  purpose  of,  and  which  did,  in 
fact,  induce  persons  holding  insurances  in  defendant's  company  to 
drop  those  insurances  and  take  new  insurances  in  the  Connecticut 
Mutual. 

To  allow  anything  on  the  first  branch  of  this  counter-claim,  you 
must  find  that  the  plaintiffs  were  unfaithful  in  the  discharge  of  their 
duties  as  agents  of  the  defendant,  and  that  some  damage  resulted, 
directly  and  immediately,  to  the  defendant  therefrom.  The  proof 
should  show  some  specific  damage,  and  that  the  unfaithfulness  of 
the  plaintiffs  produced  it — that  is,  you  must  be  able  to  put  your 
hand  or  finger  upon  some  feature,  in  which  the  defendant  has  sus- 
tained damage  by  reason  of  the  want  of  fidelity  in  the  discharge  of 
their  duties,  and  whatever  that  damage  may  be  should  be  allowed  to 
the  defendant. 

To  allow  damages  on  the  second  branch  of  this  counter-claim 
you  must  find  that  false  representations  were  made,  and  that  they 
had  the  effect  of  persuading,  and  did  persuade  persons  to  drop  their 
insurance  in  the  defendant's  company  and  take  insurances  in  the 
Connecticut  Mutual,  and  whatever  was  the  value  to  the  defendant 
of  insurances  so  lost  to  the  defendant,  may  be  allowed  to  the  defend- 
ant as  damages.  The  defendant,  however,  should  be  able  to  satisfy 
you  that  they  so  lost  insurances  and  what  was  the  value  of  the  in- 
surances so  lost  by  them.  They  should  be  able  specifically  to  show 
you  that  the  persons  would  have  continued  their  insurances  in  the 
defendant's  company,  had  it  not  been  for  these  representations  made 
by  the  plaintiffs  to  them. 

There  is  still  another  claim  made,  as  I  have  told  you,  by  the 
defendant  in  its  answer,  not  called  a  counter-claim,  but   which  is, 
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gg  *in  fact,  a  counter  claim  in  its  nature.  This  claim  is  for  poli- 
cies and  notes  in  the  hands  of  the  plaintiffs  not  accounted  for, 
a  list  of  which  j'ou  will  find  appended  to  the  defendant's  answer, 
and  which  the  defendant  asks  that  the  plaintiffs  in  this  case  may 
be  compelled  to  account  for. 

Under  and  by  virtue  of  one  ot  the  articles  of  instructions,  pol- 
icies and  notes  sent  by  the  defendant  to  plaintiflfs  were  to  be  charged 
to  plaintiffs  and  to  be  accounted  for  by  them  to  the  company.  This 
provision  of  the  articles  of  nistructious  gave  defendant  the  right  to 
charge  to  plaintiffs  the  policies  and  notes  which  were  sent  to  them 
—that  is,  as  I  understand  it,  the  first  premiums  on  those  policies 
and  the  amount  of  the  notes.  If  the  policies  or  notes,  or  any  of 
them  contained  in  this  list,  were  sent  to  the  plaintiffs,  they  would 
properly  stand  charged  with  them,  and  to  relieve  themselves  from 
the  charge,  the  plaintiffs  must  show  that  they  have  accounted  for 
those  policies  and  those  notes,  either  by  returning  them  to  the  de- 
fendant unpaid  (the  notes  unpaid,  of  course),  before  or  at  this  trial, 
or  in  some  other  manner,  or  show,  so  far  as  the  policies  are  con- 
cerned, that  they  never  were  delivered  and  never  took  effect  as. 
contracts  of  insurance.  Unless  they  so  account  for  them,  the  jury 
should  charge  the  plaintiffs  with  them.  You  will  ascertain,  then, 
what  is  due  from  the  plaintiffs  on  these  claims,  asserted  by  the  de- 
fendant against  the  plaintiffs  in  its  answer,  computing  the  proper 
interest,  on  whatever  you  shall  find  to  be  due,  to  the  first  day  of 
the  present  term  of  this  court.  Should  you  find  in  favor  of  the 
plaintiffs  in  their  claim  (and  in  consequence  of  a  part  of  the  claim 
of  the  defendant  not  bein'g  denied  by  the  reply,  you  must  necessar- 
ily find  in  favor  of  the  defendants  on  some  of  these  counter-claims), 
you  will  strike  a  balance  between  the  claims  of  the  parties  and  re- 
turn a  verdict  in  favor  of  the  party  in  whose  favor  you  find  the 
balance  to  be,  for  the  amount  of  that  balance.  If,  however,  you 
should  find  nothing  due  the  plaintiffs  upon  their  claim,  you  will 
nevertheless  return  a  verdict  in  favor  of  the  defendant  for  the 
amount  of  its  claim,  as  you  shall  find  it  to  be  against  the  plaintiffs. 
The  jury  returned  a  verdict  in  behalf  of  the  insurance  com- 
pany, and  against  the  plaintiffs,  for  $1,958.23. 
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♦HUSBAND  AND  WIFE.  690 

[Superior  Court  of  Montgomery  County.] 
tHENRY  WkSTBRMAN   V.   ELIZABETH   WesTERMAN,  ET  AL. 

L  The  statutes  of  Ohio,  in  relation  to  the  property  of  married  women,  have 
in  effect  put  such  property,  during  coverture,  in  the  position  of  property 
limited  by  a  deed  of  trust  to  the  sole  and  separate  use  of  the  wife,  and 
where  there  is  no  express  trust,  the  husband  will  be  treated  as  a  trustee. 

2.  The  husband's  curtesy  is  not  entirely,  and  in  all  cases  destroyed,  but  exists 

as  an  estate  contingent  upon  circumstances  prescribed  by  the  statutes. 

3.  Therefore,  the  common  law  rule  that  a  seciet  conveyance  of  her  realty  by 

a  woman  under  contemplation  of  marriage,  is  fraudulent  and  void  against 
the  husband,  is  not  entirely  destroyed  by  the  statutes. 

4.  A  woman  just  before  marriage  conveyed  land  to  her  children  by  a  former 

marriage.  The  land  was  not  fully  paid  for  by  her  at  the  time  of  the  con- 
veyance, and  her  grantor  subsequently  obtained  judgment  against  her 
and  her  husband  for  the  balance  of  the  purchase  money,  which  the  hus- 
band was  compelled  to  pay.  Held^  1.  That  the  husband  having  paid  the 
judgmeut  out  of  his  own  money,  was  entitled  to  be  subrogated  to  the 
vendor's  lien  against  the  land,  and  could  enforce  the  repayment  of  his 
money  by  sale  ol  the  land.  2.  That  the  conveyance  to  the  children  was 
fraudulent  as  to  the  husband,  and  must  be  set  aside. 

This  was  a  petition  in  equity  by  complainant,  Henry  Wester- 
man, against  his  wife,  Elizabeth,  and  John  and  Joseph  O'Neil. 

The  petition  charged,  that  before  the  marriage  of  Henry  Wes- 
terman to  Elizabeth  O'Neil,  which  took  place  September  16,  1867, 
Elizabeth  had  purchased  a  tract  of  land  of  one  Roop,  and  was  in- 
debted to  him  therefor  at  the  time  of  marriage  in  the  sum  of  $540  ; 
that  pending  the  treaty  of  marriage,  and  while  in  contemplation 
of  marriage  with  Henry,  without  his  knowledge,  and  for  the  pur- 
pose of  defrauding  him,  she  conveyed  said  land  without  valuable 
consideration  to  her  children  by  a  former  marriage,  John  and  Jos- 
eph O'Neil,  and  that  Henry  remained  ignorant  of  this  conveyance 
until  after  the  marriage ;  that  after  the  marriage  Roop  sued  and 
obtained  judgment  against  Henry  and  Elizabeth,  his  wife,  on  said 
indebtedness,  and  caused  an  execution  to  issue  and  be  levied  on 
the  property  of  Henry  Westerman,  and  that  to  save  his  property 
from  sale  on  execution,  Henry  paid  the  judgment.  The  petition  also 
averred  that  Elizabeth  had,  ever  since  the  marriage,  been  the  owner 
in  her  own  separate  right,  of  other  real  and  personal  property 
and  choses  in  action.  Petitioner  prayed  that  the  conveyance 
*to  John  and  Joseph  O'Neil  might  be  set  aside  as  fraudulent,  gg. 
and  that  said  real  estate- so  conveyed  might  be  sold  to  pay  said 
debt. 

tThis  case  was  affirmed  by  the  supreme  court.  See  opinion,  25  O.  S.,  500. 
The  latter  case  was  followed  in  John  v.  Bridgman,  27  O.  S.,  22,  43  ;  Howard  v. 
Brower,  37  O.  S.,  402,  409.  Cited  in  Rouse  v.  Chappell,  26  O  S.,  306,  309 ;  Gorm- 
ley  V.  Potter,  29  O.  S.,  597,  599;  Alexander  v.  Morgan,  31  O.  S.,  546,  549;  Pet- 
ers V.  McWilliams.  36  O.  S.,  155,  162;  McVeigh  v.  Ritenour,  40  O.  S.,  107,  108; 
Bloomingdale  v.  Stein,  42  O.  S.,  168,  172 ;  Stayner  v.  Bower,  42  O.  S.,  314,  317. 
Distinguished  in  Lafferty  v.  Shinn,  38  O.  S.,  46,  49;  McCall  v.  Pixley,  48  O.  S., 
379, 389. 
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The  defendant,  Elizabeth  Westerman,  demurred  to  the  petition. 
C.  L.  Vallandigham  for  plaintiff. 
Craighead  &  Munger  for  defendants. 

Jordan,  J. 

The  first  question  to  be  considered  is,  whether  Henry  is 
entitled  to  have  said  land  sold  to  pay  said  debt,  and  secondly^ 
whether  the  conveyance  shall  be  set  aside  ? 

In  determining  this  first  question,  it  is  necessary  to  consider 
the  change  our  statutes  have  wrought,  in  the  relation  that  husband 
and  wife  sustain  to  each  other  in  regard  to  property. 

By  the  common  law  marriage  merged  the  wife  in  her  husband, 
and  invested  him  immediately  with  all  the  money  and  personal 
property  of  which  she  was  possessed,  and  with  the  right  to  reduce 
to  possession,  and  become  the  owner  of  all  her  personal  property, 
and  choses  in  action  of  which  she  was  not  possessed,  and  also  wth 
the  usufruct  of  her  real  estate  during  life,  and  curtesy  after  her 
death,  and  he  became  liable  for  her  debts  contracted  before  mar- 
riage. 

If,  however,  the  property  was  limited  to  the  sole  and  separate 
use  of  the  wife,  by  the  deed  or  devise  under  which  she  held  title, 
and  no  trustee  were  appointed,  the  husband  became  the  trustee  for 
the  wife. 

The  reason  assigned  by  the  common  law  judges  why  the  wife's 
property  vests  in  the  husband  by  mairiage  is,  because  by  marriage 
she  becomes  one  with  him,  and  loses  her  personal  identity.  And 
the  reason  assigned  why  he  becomes  liable  for  her  debts  is,  because 
having  lost  the  means  of  payment,  by  her  property  vesting  in  her 
husbapd,she  might  be  imprisoned  for  the  debt,  and  unless  the  husband 
was  made  liable  for  the  debt,  and  also  liable  to  imprisonment,  he 
might  suffer  her  to  remain  imprisoned,  while  he  held  her  property, 
which,  otherwise,  would  have  served  to  effect  her  release,  and  by 
making  him  also  liable,  a  guaranty  of  her  release  was  secured.  It 
ggo  *s  ^^^  placed  on  the*principle  that  he  has  received  her  prop- 
erty, for  he  became  liable  whether  he  acquired  property  by 
the  marriage  or  not. 

Our  statutes  have  wrought  great  changes  in  the  marital  rela- 
tion. Imprisonment  for  debt  has  been  abolished,  except  in  cases  of 
fraud.  The  statute  of  1861  and  the  amendment  thereof  of  1866, 
exclude  the  husband  from  all  right  to  the  wife's  property  and  choses 
in  action,  except  curtesy,  specifically  provide  that  the  wife's  prop- 
erty shall  be  her  sole  and  separate  property  and  under  her  own  con- 
trol, and  shall  be  liable  for  the  payment  of  her  debts  contracted 
before  marriage.  Yet,  notwithstanding,  the  husband  is  excluded 
from  all  participation  in  his  wife's  property,  and  she  retains  it  as 
her  separate  property,  and  her  debts  before  marriage  are  made  a 
charge  upon  it,  and  she  cannot  be  embarrassed  by  imprisonment — 
in  fact,  although  all  the  reasons  that  made  the  husband  liable  for 
the  debts  of  the  wife  incurred  before  marriage  have  disappeared, 
yet,  the  husband  remains  liable  to  an  action  for  such  debts. 
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The  Statute  of  Pennsylvania,  of  1848,  which  is  similar  to  our 
statutes  of  1861  and  1866,  goes  one  step  further,  and  exempts  the 
husband  from  all  liability  for  such  debts  of  his  wife,  contracted 
before  marriage,  while  our  statute  still  leaves  him  liable.  The 
eflFect  of  this  statute  is  to  limit  all  the  wife's  property  to  her  sole 
and  separate  use,  with  all  the  incidents  of  property  limited  to  her 
sole  and  separate  use  by  deed  or  devise  before  its  passage.  Such 
was  held  to  be  the  effect  of  the  Pennsylvania  Statute  1848,  in  Bear 
V,  Bear,  33  Penn.  St.,  526. 

This  court  has  repeatedly  vso  held  in  requiring  actions  to  be 
brought  by  a  married  woihan  by  her  next  friend,  under  the  section 
of  the  code  which  requires  actions  concerning  her  separate  estate  to 
be  so  brought. 

One  ot  the  incidents  of  a  separate  estate  in  the  wife  is  a  trus- 
tee to  hold  the  legal  title  in  trust  for  her,  while  she  retained  the 
sole  control  of  it:  Reeve  Domestic  Relations,  162 ;  Tyler  on* In- 
fancy and  Coverture,  431.  And  where  no  trustee  was  appointed, 
equity  would  consider  the  husband  her  trustee :  Tyler  on  Infancy 
and  Coverture,  441 ;  Story  on  Equity,  1380.  The  necessity  for  a 
trustee  existed  in  the  fact  that  by  marrying  the  wife  lost  her  iden- 
tity in  the  husband:  Tyler  on  Infancy  and  Coverture,  433.  And 
courts  of  equity  *required  him  to  hold  the  legal  title  thus  cast  gg^ 
upon  him  in  trust  for  Jier. 

Now,  with  these  changes  in  the  law,  we  find  Roop  holds  a  claim 
against  Elizabeth  O'Neil  for  $540,  for  purchase  money  of  a  tract 
of  land  sold  her  in  1865.  This  claim  was  secured  to  him  by  a 
vendor's  lien.  Until  this  purchase  money  was  paid,  she  held  the 
legal  title  to  the  land  in  trust  for  Roop.  With  this  indebtedness 
and  this  encumbrance  on  her  land,  she  marries  Henry  Westerman 
in  1867,  by  which  the  legal  title  to  all  her  real  and  personal  property 
and  choses  in  action,  is  vested  in  him  in  trust  to  hold  for  her  sole 
and  separate  use  charged  with  this  debt,  and  she  remains  personally 
liable  to  a  judgment  therefor.  By  this  marriage,  Henry  Westerman 
is  also  made  liable  for  this  debt.  The  law  does  not  transfer  the  in- 
debtedness to  him  for  his  liability  ceases  on  the  termination  of  the 
marital  relation.  His  executor  is  not  liable.  The  law  simply 
makes  him  collaterally  liable — arbitrarily,  and  for  a  purpose,  and 
upon  a  principle  that  is  now  without  any  foundation  :  Reeves' 
Domestic  Relations,  68.  Under  legal  compulsion  he  pays  the 
debt — uses  his  money  to  pay  the  purchase  money  of  her  land. 
Or  assuming  the  legal  title  to  have  vested  in  John  and  Joseph 
O'Neil  by  voluntary  gift  from  Elizabeth,  being  grantees  without 
consideration,  they  take  it  charged  with  the  vendor's  lien,  and  with 
the  liability  the  statute  imposes  upon  her  property  to  pay  her  debts, 
and  they  hold  it  in  trust  for  that  purpose. 

The  payment  by  the  husband,  under  such  circumstances,  does 
not  raise  a  presumption,  or  rather  repels  the  presumption  that  it 
was  a  gift.  And  to  say  that  the  husband  shall  pay  this  debt  simply 
because  his  marriage  made  him  collaterally  liable  out  of  his  own 
funds,  and  thereby  rid  the  land  of  the  incumbrance,  pay  the  purchase 
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money  of  the  land  and  have  the  title  vest  in  John  and  Joseph^  O*  Neil, 
without  any  redress,  would  be  inequitable  and  unjust.  I  think  that 
standing  in  the  relation  of  trustee  holding  technically  the  legal  title 
in  trust  for  her,  and  having  paid  a  lien  oh  her  land  now  in  the  hands 
of  purchasers  without  consideration,  land  made  previously  liable 
by  the  statute  for  the  payment  of  the  debt,  and  having  by  this  pay- 
gq-  ment  used  his  own  money  to  pay  for  land,  the  title  *of  which 

vested  in  others,  equity  subrogates  him  to  the  rights  that  Roop 
had  and  charges  the  land  in  the  hands  of  John  and  Joseph,  the 
present  holders  of  the  legal  title,  for  the  payment  of  this  debt. 
And  to  the  extent  that  the  title  in  John  and  Joseph  may  interfere 
with  the  sale  of  the  land  for  that  purpose  the  conveyance  should  be 
set  aside. 

It  is  settled,  I  think,  beyond  question,  that  a  conveyance  of  her 
property  b}  the  wife  before  marriage,  pending  a  treaty  of  marriage, 
and  in  contemplation  of  marriage,  and  especially  if  done  fraudulently 
as  averred  in  this  petition,  ought  to  be  set  aside.  The  husband's 
curtesy  was  such  an  interest  as  to  make  it  a  fraud  upon  him  to  con- 
vey it  away.  The  statute  of  1869  is  relied  upon  as  taking  away 
any  interest  the  husband  had  in  this  property  after  his  wife's  death. 
I  think  the  husband's  curtesy  was  such  a  vested  interest  as  to  bring 
it  within  the  rule  in  State  ex  rel.  Huston  v.  Commissioners  of  Perry 
Co.,  5  O.  S.,  497  ;  but  whether  it  does  or  does  not,  I  find  the  statute 
deprives  the  husband  of  curtesy  only  on  condition  that  she  dies, 
leaving  children  by  a  former  marriage.  This  may  never  occur.  lif 
her  children  die  before  she  does,  then  he  has  curtesy,  amd  in  the 
light  of  this  statute  he  has  a  contingent  curtesy  in  this  land.  I 
have  examined  the  authorities  referred  to  by  counsel,  but  I  find 
nothing  to  interfere  with  this  conclusion.  The  demurrer  is  over- 
ruled. 


466  *DEVISE. 

[Meigs  Common  Pleas  Court,  1871.] 

Williamson  v.  Hall  et  al. 

1.  By  way  of  executory  bequest  personal  property  may  be  limited  over  after 

the  determination  of  a  life  interest,  in  like  manner  and  to  the  same  extent 
as  real  estate. 

2.  A.  by  his  will  directed  that  his  wife  should  "  hold  and  have  the  use  of  all 

my  property,  both  real  and  personal,  during  her  natural  life,  to  raise  and 
school  my  children  with,  and  at  her  decease  an  equal  division  to  be  made 
between  my  children  ;  that  is  to  say,  »  *  ♦  my  daughters  shall  have  the 
movable  property,  to  be  divided  between  them  :"  //e/d^  1.  That  the  will 
created  an  express  trust  of  the  personal  as  well  as  the  real  property,  for 
the  maintenance  and  education  of  the  children.  2.  That  the  title  to  the 
personal  estate  was  in  the  widow  for  life,  with  remainder  to  the  daugh- 
ters. 

3.  The  widow  having  converted  the  personalty,  and  invested  the  proceeds  in 

real  estate  in  her  own  name  in  fee  simple,  it  was  he/d  that  in  equity  it 
must  be  treated  as  if  she  had  taken  the  title  to  herself  for  life,  with  re- 
mainder to  the  daughters. 
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This  was  a  petition  in  the  nature  of  a  bill  in  equity  for  the 
partition  and  distribution  of  the  estate  of  John  Hall,  who  died  in 
1824. 

The  second  clause  of  his  will  was  as  follows  : 

**I  will  that  my  beloved  wife,  Sarah  Hall,  do  hold  and  have  the 
use  *of  all  my  property,  both  real  and  personal,  during  her  -g- 
natural  life,  to  raise  and  school  my  children  with,  and  at  her 
decease  an  equal  division  to  be  made  between  my  children  ;  that  is 
to  say,  my  six  sons  (naming  them)  do  have  and  hold  forever  the 
300  acres  of  land  that  I  now  hold  in  Meigs  county,  Lebanon  town- 
ship, to  be  equally  divided  between  them  ;  and  that  my  six  daugh- 
ters (naming  them)  shall  have  the  movable  property,  to  be  divided 
between  them." 

He  then  provided  that  on  the  final  partition  and  distribution 
of  his  estate,  such  contribution  should  be  made  by  one  class  to  the 
other  as  would  render  the  shares  of  equal  value. 

Shortly  after  the  probate  of  the  will,  the  widow,  who  was  nom- 
inated executrix,  converted  the  personal  estate,  or. a  part  of  it,  and 
invested  the  proceeds,  with  the  ready  money  left  by  the  testator, 
the  amount  of  which  was  not  definitely  shown,  in  real  estate,  tak- 
ing the  title  in  her  own  name. 

The  personal  property  not  sold  by  the  widow  had  long  since 
disappeared — **  perished  in  the  using  ;"  but  at  her  death  she  was 
possessed  of  a  personal  estate  of  the  value  of  $1,500.  The  real 
estate  purchased  by  her  was  of  the  value  of  $10,000,  and  that  left 
by  the  testator  $20,000. 

Cartwright  and  Russell,  for  plaintiff. 

Nash,  Lasley,  and  Myers,  for  defendants. 

Guthrie,  J. 

Some  of  the  parties  having  sold  and  assigned  theif  interests  as 
heirs  at  law  of  Sarah  Hall  in  her  estate,  the  question  arising  in  the 
case  is,  whether  she  held  the  title  to  the  real  estate  purchased  by 
her,  and  the  personal  property  which  she  left,  in  her  own  right,  or 
as  trustees  for  her  daughters  ? 

The  case  has  been  very  fully  argued,  and  if  the  citations  made 
are  not  here  specifically  referred  to,  it  is  because  the  multitude  of 
the  cases  (which,  as  long  ago  as  1813,  Chief  Justice  Kent  pro- 
nounced to  be  overwhelming  and  confounding)  renders  it  impos- 
sible. 

By  the  clause  of  his  will  above  recited,  John  Hall  created  three 
distinct  classes  of  rights  and  interests  in  his  personal  estate.  The 
use  of  it  is  given  to  his  widow  for  life,  with  a  limitation  over  to  his 
daughters.  The  law  is  now  well  settled  that,  by  way  of  executory 
bequest,  personal  property  may  be  limited  over  after  the  determina- 
tion of  a  lite  interest,  in  like  manner  and  to  the  same  extent  as  real 
estate:  Moffat  v.  Strong,  10  Johns.,  12;  Field  v.  Hitchcock,  17 
Pick.,  122;  Rathbone  v.  Dyckman  et  al,  3  Paige,  9;  Westcott  v. 
Cady,  5  Johns.  Ch.,  334  ;  Loring  v.  Loring,  100  Mass.,  340.  But 
in  addition  to  the  two  estates  or  interests  thus  created,  the  testator 
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proceeds  to  charge  the  whole  of  his  estate,  both  real  and  personal, 
in  the  hands  of  the  tenant  for  life,  with  a  trust  for  the  benefit  of 
all  his  children.  The  language  of  the  will  is  clear.  The  tenant 
for  life  has  the  use  of  the  property  **to  raise  and  school  my  chil- 
dren with."  The  case  is  plainly  distinguishable  from  that  class  of 
cases  where  the  testator,  in  making  a  devise,  indicates  the  general 
purpose  and  object  of  his  bounty,  but  submits  the  particulars  of 
time,  person,  amount,  and  the  like,  to  the  discretion  of  the  first 
taker ;  and  also  from  that  class  where  the  language  used  is  merely 
expressive  of  the  motive  operating  on  the  testator's  mind. 
468  *'^  number  of  cases  of  this  class  are  cited  in  Rich  v.  Rogers 

et  al.,  14  Gray,  174.  The  words  '*  trusting  that  she  will  act 
justly  and  properly  to  and  by  all  our  children  ;"  **at  the  same  time 
trusting  she  will  from  the  love  she  bears  to  me  and  to  our  dear 
children,  so  husband  and  take  care  of  what  property  there  may  be, 
for  their  good  ;"  "and  the  residue  and  remainder  of  said  dividends 
to  ray  brother  Arthur  Benson,  to  enable  him  to  assist  such  of  the 
children  of  mj'  deceased  brother  Francis  Benson  as  he,  the  said 
Arthur  Benson,  shall  find  deserving  of  encouragement ;"  'I  give 
the  above  devise  to  my  wife,  that  she  may  support  herself  and  her 
children  according  to  her  discretion,  and  for  that  purpose ;"  have 
been  held  not  to  create  a  trust  in  iavor  of  the  children  mentioned 
in  the  several  cases. 

But  the  words  *'  also  the  use  of  all  my  property  for  the  benefit 
of  herself  and  unmarried  children,  that  they  may  be  comfortably 
provided  for  as  long  as  my  wife  Martha  may  remain  in  this  life," 
with  remainder  over  to  the  children,  were  held  to  create  a  trust. 
And  Loring  v.  Loriiig  et  al.,  by  the  words,  "  I  give  to  my  wife  my 
personal  property  for  her  benefit  and  support,  and  the  support  of 
my  son,  whilst  she  remains  unmarried ;"  it  was  held  the  widow  took 
the  personal  property  in  trust  during  her  widowhood,  the  income  of 
one-half  of  it  to  go  to  the  support  of  the  son.  The  case  at  bar 
manifestly  belongs  to  this  latter  class.  The  language  employed  is 
substantially  the  same  as  that  used  in  the  two  cases  last  cited.  The 
widow  is  invested  with  a  life  estate,  and  the  devise  is  immediately 
followed  by  words  which  indicate  not  a  vague,  general,  indefinite 
purpose ;  but  express  one  that  is  specific  and  determinate.  The 
testator  specifically  points  to  his  children  as  the  objects  of  his 
bounty ;  and  their  education  and  maintenance  during  minority  as 
what  he  intended  to  provide  for.  Nothing  is  left  to  the  discretion 
of  the  tenant  for  life.  The  use  of  the  property  is  given  "  to  raise 
and  school  my  children  with."  Thus  both  on  authority,  and  by  the 
unmistakable  import  of  the  words,  the  children  are  made  the  bene- 
ficiaries of  this  use,  and  are  invested  with  the  right  to  their  sup- 
port and  education  out  of  the  income  of  their  father's  estate. 

Again,  the  language  of  the  clause  is  equally  as  definite  as  to  the 
estate  for  life  and  remainder  over.  The  words  are  the  same  for  the 
realty  and  personalty.  The  latter  is  limited  to  the  daughters.  The 
bequest  to  the  wife  is  not  the  property  in  the  personal  estate,  but 
merely  the  use  of  it  during  her  life.     Had  the  testator  contemplated 
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that  the  absolute  title  to  the  personalty  should  vest  in  her,  the  word 
"  use  "could  not  have  occurred  in  this  connection.  A  purpose  to 
give  property  to  one  absolutely,  is  so  distinct  and  variant  from  a 
purpose  to  simply  invest  him  with  a  right  to  use  it  for  a  limited 
time,  as  render  it  highly  improbable,  nay,  almost  impossible,  that 
one  should  be  mistaken  for  the  other ;  or  that  words  should  be  used 
which  express  one,  when  the  other  is  intended. 

Mrs.  Hall,  therefore,  when  she  converted  the  personalty  into 
real  estate,  sustained  toward  it  a  twofold  relation.  She  was  the 
trustee  of  an  express  trust  for  the  maintenance  and  education  of 
the  children,  p.nd  also  a  tenant  for  life  with  remaiqder  to  the  daugh- 
ters ;  she  was  trustee  of  an  implied  trust :  Lewin  on  Trustees,  p. 
140,  note  1 ;  /</.,  p.  167,  et  seq. ;  and  by  taking  the  title  |to  herself 
she  became  the  trustee  of  a  constructive  trust,  of  which  the  daugh- 
ters are  the  beneficiaries  :     Id,,  p.  217,  et  seq. 

The  children  having  long  ago  arrived  at  majority,  the  express 
trust  has,  for  anything  that  appears  in  the  case,  been  fully  dis- 
charged. This  fact  does  not,  however,  enlarge  the  estate  originally 
vested  in  her.  That  is  fixed  by  the  will ;  and  by  the  discharge  of 
the  trust  it  is  relieved  of  a  burden,  but  not  enlarged. 

Here,  then,  is  a  constructive  trust,  as  to  which  Judge  Redfield, 
in  his  work  on  Wills,  vol.  3  p.  622,  sums  up  the  law  in  the  follow- 
ing clear  and  explicit  language  :  '*  However  slight  or  precarious 
the  interest,  so  long  as  one  holds  possession  of  an  estate  or  property 
in  any  fiduciary  relation,  he  cannot  deal  with  it  for  his  own  advan- 
tage, in  any  manner  or  to  any  extent/*  Mrs.  Hall,  therefore,  could 
not  convert  the  personalty  into  realty  for  her  own  advantage ;  could 
not  convert  her  life  estate  in  the  personalty  into  a  fee  simple  in  real 
estate,  and  thus  cut  oflE  the  daughters  of  John  Hall  from  the  pro- 
vision he  had  made  for  them.  Equity,  regarding  that  as  having 
been  done  which  ought  to  have  been  done,  will  treat  this  real  estate 
precisely  as  though  she  had  taken  a  conveyance  of  the  legal  title  to 
herself  for  life,  with  remainder  to  the  daughters. 

With  respect  to  the  personal  estate  left  by  Mrs.  Hall  at  her 
death,  the  fact  would  seem  to  be  that  it  is  the  accumulation  of  the 
long  term  during  which  she  has  had  the  use  of  the  real  estate.  No 
part  of  it  is  traced  to  the  personally  left  by  the  testator  ;  and  the 
income  of  the  real  estate  must  have  been  greatly  in  excess  of  her 
expenses  after  the  children  arrived  at  maturity.  She  will  therefore 
be  held  as  the  absolute  owner  of  this  personalty,  and  a  decree  en- 
tered accordingly. 
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576  ^MORTGAGES— EQUITY. 

[Summit  Common  Pleas  Court,  1871.] 

John  R.  Penn,  Trustee  v.  The  Ati^antic  and  Great  West- 
ern  RAII.WAY  Co.   ET  AI.. 

1.  A  court  of  equity  has  power  to  decree  a  foreclosure  of  a  junior  mortgage 

and  a  sale  of  the  mortgaged  property  thereunder  subject  to  the  outstand- 
ing lien  of  a  senior  mortgage. 

2.  The  374  section  of  the  Code  of  Civil  Proceedings  of  Ohio  does  not  interfere 

with  the  exercise  of  such  power. 

3.  The  right  in  equity  to  redeem  the  mortgaged  property  belongs  to  every 

person  who  has  a  legal  or  equitable  lien  on  the  same,  provided  he  comes 
in  as  privy  in  estate  with  the  mortgagor. 

4.  Where  a  juniorincumbrancer  pays  the  amount  due  on  a  prior  incumbrance, 

be  is  entitled  to  be  subrogated  to  the  rights  of  such  prior  incumbrance  as 
against  the  mortgagor. 
6.  But  where  the  interest  only  upon  the  debt  secured  by  the  prior  mortgage 
is  due,  and  the  same  is  paid  by  a  subsequent  mortgagee,  his  lien  upon  the 
mortgaged  property,  which  results  from  such  payment,  will  be  postponed 
to  the  payment  of  the  residue  of  the  prior  mortgage  debt. 

Morrison  R.  Waite,  William  Vf.  MacFarland  and  Sherlock  J. 
Andrews,  for  the  plaintiff. 

Rufus  P.  Ranney  and  Otis  &  Adams,  for  the  first  mortgage 
trustees. 

Wm.  H.  Upson  for  himself. 

The  opinion  of  the  court  was  delivered  by 

BOYNTON,  J. 

Previous  to  1866  the  Atlantic  and  Great  Western  Railroad 
Company  of  Ohio  was  a  corporation — the  owner  of  a  railroad  run- 
ning from  Dayton,  Ohio,  to  the  western  line  of  Pennsylvania.  The 
Atlantic  and  Great  Western  Railroad  of  Pennsylvania  was  a  corpor- 
ation— the  owner  of  a  railroad  running  from  the  eastern  terminus  of 
the  first  mentioned  railroad  to  the  eastern  line  of  Pennsylvania. 
-__  The  *Atlantic  and  Great  Western  Railroad  Company  of  New 
York  was  a  corporation  whose  road  ran  from  the  eastern  ter- 
minus of  said  Pennsylvania  Railroad  to  Salamanca,  in  the  state  of 
New  York.  The  Buffalo  extension  of  the  Atlantic  and  Great  West- 
ern Railroad  Company  was  a  corporation — the  owner  of  a  railroad 
running  from  Salamanca  to  Buffalo,  in  the  state  of  New  York.  In 
September,  1866,  these  four  companies,  in  pursuance  of  the  laws  of 
the  several  states  under  which  they  were  respectively  incorporated, 
and  by  agreement  among  themselves,  consolidated  into  one  corpor- 
ation under  the  corporate  name  of  the  Atlantic  and  Great  Western 
Railway  Company;  and  thereupon  all  the  rights,  privileges  and 
franchises  of  each  of  the  original  corporations,  all  the  property,  real, 
personal  and  mixed,  and  all  debts  due  and  owing  on  whatever  ac- 
count, as  well  as  stock  subscriptions  and  other  things  in  action  and 
possession  belonging  to  each,  were  transferred  to  and  vested  in  the 
Atlantic  and  Great  Western  Railway  Company,  the  new  corpora- 
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tion.  On  the  other  hand,  all  rights  of  creditors,  all  liens  upon  the 
property  ol  the  merged  companies  existing  at  the  time  of  the  con- 
solidation, remained  in  full  force  and  attached  to  the  new  one  in 
which  they  were  thus  merged.  The  latter,  therefore,  succeeded  to 
the  franchises  and  became  charged  with  the  obligations  and  duties 
of  the  former  and  of  each  of  them. 

On  the  first  day  of  July»  1855,  the  Atlantic  and  Great  Western 
Railroad  Company,  of  Ohio,  executed  to  Azariah  C.  Flagg  and 
Charles  J.  Steadman,  trustees,  a  mortgage  deed  of  all  its  property, 
real,  personal  and  mixed,  acquired  and  to  be  acquired,  to  secure  the 
payment  of  bonds  then  issued  by  said  company,  of  which  there  are 
now  outstanding  in  the  hands  of  bona  fide  holders  the  sum  of 
$3,740,800,  on  which  there  are  warrants  of  interest  now  due  and  pay- 
able, amounting  to  $1,624,965.30.  The  principal  of  these  bonds 
does  not  by  thtir  terms  mature  until  October  1,  1876. 

On  the  first  day  of  July,  1863,  the  same  company  executed  to 
the  defendant,  William  H.  Upson,  as  trustee,  a  second  mortgage 
deed  of  his  property  acquired  and  to  be  acquired,  subject  to  the 
prior  one  to  Flagg  and  Steadman,  to  secure  the* payment  of  --g 
bonds  then  issued  by  the  same  company,  of  which  there  are 
now  outstanding  in  the  hands  of  bona  fide  holders  the  amount  of 
$2,409,000,  on  which  interest  coupons  are  now  due  and  unpaid, 
amounting  to  $1,093,345.89.  The  principal  of  the  last-named  bonds 
does  not  mature  until  July  1st,  1883. 

After  the  consolidation,  and  on  the  5th  day  of  October,  1865, 
the  Atlantic  and  Great  Western  Railway  Company,  the  new  corpor- 
ation, executed  the  series  of  bonds  stated  in  the  amendment  peti- 
tion, and  to  secure  the  payment  thereof,  executed  to  the  plaintiff,  as 
trustee,  a  mortgage  deed  of  all  their  property,  real,  personal  and 
mixed,  or  acquired  and  to  be  acquired,  but  subject  to  the  special 
priority  of  liens  created  by  the  mortgages  executed  by  the  original 
companies  prior  to  the  consolidation. 

Of  the  bonds  secured  by  this  mortgage  to  the  plaintiff  there  has 
been  issued  the  aggregate  amount  of  $18,435,000,  which  are  now 
outstanding  in  the  hands  of  bona  fide  holders,  and  on  which  there 
are  coupons  for  interest  now  due  and  payable,  amounting  to 
$7,354,144.03. 

The  principal  of  these  latter  bonds  does  cot  mature  until  Oc- 
tober 15,  1890. 

After  the  granting  clause  in  the  first  mortgage  of  the  Atlantic 
and  Great  Western  Railroad  Company  of  Ohio,  there  follows  this 
language :  *'  To  have  and  to  hold  the  said  premises  and  every  part 
thereof  unto  the  said  Azariah  C.  Flagg  and  Charles  J.  Steadman, 
their  successors  in  said  trust  and  assigns,  that  is  to  say,  in  case  the 
said  company  shall  fail  to  pay  the  principal,  or  an}-  part  thereof,  or 
any  of  the  interest,  or  any  of  said  bonds  at  the  time  when  the  same 
may  become  due  and  payable  according  to  the  tenor  thereof  when 
demanded,  then,  after  sixty  days  from  each  default,  upon  the  re- 
quest of  the  holder  of  such  bond,  the  said  Azariah  C.  Flagg  and 
Charles  J.  Steadman,  their  successors   in   said    trust    or    assigns, 
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may  enter  into  and  take  possession  of  all  or  any  part  of  said 
premises  and  property,  and  as  the  attorneys  in  fact  or  agents  of 
said  company  by  themselves  or  their  agents  or  substitutes 
duly  constituted,  have,  use.  and  employ  the  same,  mak- 
ing from  time  to  time  all  needful  repairs,  alterations  and 
--g  *additions  thereto,  and  after  deducting  the  expenses  of  such 
use,  repairs,  alterations,  and  additions,  apply -the  proceeds 
thereof  to  the  payment  of  the  principal  and  interest  of  all  said 
bonds  remaining  unpaid ;  or,  the  said  Azariah  C.  Flagg  and  Charles 
J.  Steadman.  their  successors  in  said  trust  or  assigns,  at  his  or  their 
discretion,  may  or  on  the  written  request  of  at  least  the  holders  of 
one-half  of  the  bonds  then  unpaid,  shall  cause  the  said  premises 
and  property,  or  so  much  thereof  as  shall  be  necessary  to  pay  and 
discharge  the  principal  and  interest  of  all  such  of  said  bonds  as  may 
then  be  unpaid,  to  be  sold  at  public  auction  in  the  city  of  New  York, 
or  the  city  of  Dayton,  or  Cincinnati,  Ohio,  giving  at  least  ninety 
days*  notice  of  time,  place  and  terms  of  sale,  by  publishing  the 
same  in  the  newspapers  of  good  circulation  in  each  of  the  cities  of 
New  York,  Philadelphia,  Dayton  and  Cincinnati,  and  apply  so  much 
of  the  proceeds  as  may  be  necessary  to  the  payment  of  the  principal 
and  interest  of  said  bonds  remaining  unpaid.*' 

Each  and  all  of  said  corporations  are  largely  insolvent.  The 
trustees  in  the  first  mortgage  of  the  Atlantic  &  Great  Western  Rail- 
road Company  of  Ohio  ask  to  have  the  property  covered  by  their 
mortgage  sold  and  the  proceeds  applied  to  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds  secured  by  such  mortgage,  claiming 
in  the  first  place  that  the  principal  thereof  is  due  and  payable  by 
virtue  of  the  above  recited  provisions  of  their  mortgage,  default 
having  been  made  of  the  payment  of  the  overdue  interest  within 
sixty  days  from  its  maturity,  and  secondly,  that  if  such  principal 
is  not  due,  the  374th  section  of  the  Code  of  Civil  Procedure  of  Ohio 
requires,  in  actions  lor  the  foreclosure  of  a  mortgage,  the  whole 
mortgaged  property  to  be  sold,  the  priorities  of  lien  determined  and 
the  fund  arising  from  the  sale  distributed  accordingly.  The  trustee 
in  the  second  mortgage  of  the  last  named  company,  defendant,  and 
the  said  plaintiff,  severally  deny  that  the  principal  of  the  bonds  se- 
cured by  said  first  mortgage  of  that  company  is  due  and  payable, 
and  the  plaintiff  claims  the  right — a  claim  conceded  by  the  second 
mortgage  trustee — to  redeem  the  property  under  the  first  and  sec- 
ond mortgages,  by  paying  the  amount  now  due  thereon,  and  the 
580  ^^^^^^^  riglit  of  subrogation  to  the  rights  of  each  of  said  *mort- 
gagees  against  the  mortgagor,  subject  to  the  prior  mortgages. 
In  view  of  these  facts  and  the  claims  of  the  parties,  what  are  their 
respective  rights  ?  It  will  be  observed  by  recurring  to  the  facts 
abo\e  stated,  that  there  are  $6,149,800  of  principal  on  the  first  and 
second  mortgage  bonds  not  yet  due,  $3,740,800  maturing  October 
1,  1876.  and  $2,409,000  July  1,  1883,  unless  this  principal  has  be- 
come due  by  reason  of  the  nonpayment  of  the  overdue  interest.  If 
the  court  has  discretionary  power  to  order  the  whole  property  to  be 
sold  and  the  fund  distributed  among  the  lien  holders,  the  first  mort- 
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gage  trustees  being  willing  to  receive  the  debt  secured  by  their 
moTtgage,  even  though  it  be  held  to  be  not  due:  or,  if  it  has  like 
discretionary  power  to  order  it  sold,  subject  to  the  lien  of  the  prior 
mortgages,  such  discretion  should  be  so  exercised  as  to  enable  the 
parties  to  realize  the  greatest  sum  for  the  property,  while  at  the 
same  time  the  rights  of  each  are  fully  protected.  And  here  the  fact 
should  not  be  overlooked  that  the  property  to  be  sold  is  a  railroad 
of  nearly  two  hundred  and  fifty  miles  in  length,  in  this  state,  with 
all  its  equipments  and  appurtenances.  This  vast  property  is  v.  orth 
many  millions  of  dollars,  and  consequently  those  able  to  purchase 
it  must  be  few  in  number.  The  larger  the  sum  to  be  paid  at  once 
the  more  limited  the  number  of  bidders.  To  my  mind  there  is  little 
doubt  that  a  much  larger  sum  will  be  realized  for  this  property  if 
sold  subject  to  the  lien  for  the  payment  of  the  bonds  as  they  mature, 
than  if  sold  under  an  order  requiring  its  whole  value  to  be  paid  on 
the  day  of  sale. 

By  a  sale  subject  to  the  incumbrances  the  more  remote  bond- 
holders will  be  better  protected,  inasmuch  as  their  chances  of  receiv- 
ing a  portion  or  all  their  debts  will  be  improved. 

Can  such  a  sale  be  ordered  consistently  with  the  due  observance 
of  the  legal  and  equitable  rights  of  all  the  parties? 

The  claim  of  the  first  mortgagee,  that  the  principal  of  the 
bonds  secured  by  that  mortgage  is  due  by  the  terms  of  the  instru- 
ment itself,  inasmuch  as  there  has  been  default  of  payment  of  the 
interest,  is  sought  to  be  supported  by  the  following  authorities : 
Noyes  v.  Clark,  7  Paige  179,  Noonan  v.  Lee,  *2  Black  499  ;  28  ,^. 
Barb.  29,  37;  Id.  60,  44;  /d,  336;  4  Taunt.  227;  5  Barn.  &  ^**' 
Adol.  40. 

These  authorities  hold  that  if  there  be  an  express  condition  in 
a  mortgage,  that  upon  default  of  payment  of  the  interest  as  it  ma- 
tures, or  an  instalment  of  the  principal,  the  whole  debt  shall  become 
due,  such  a  condition  is  valid  ;  that  the  courts  will  not  interfere  to 
relieve  the  mortgagor  from  payment  of  the  principal,  but  will  en- 
force the  condition  according  to  its  terms.  These  authorities  are 
not,  however,  in  point. 

The  terms  of  this  first  mortgage  of  the  Atlantic  and  Great 
Western  Railroad  Company  of  Ohio  do  not  make  the  principal  due 
on  non-payment  of  the  interest  as  it  matures.  They  authorize  the 
trustees,  in  case  the  company  shall  fail  to  pay  the  principal  or  any 
part  thereof,  or  any  of  the  interest  on  any  of  said  bonds  at  the  time 
when  the  same  may  become  due  and  payable  according  to  the  tenor 
thereof  when  demanded,  and  after  sixty  days  from  such  default,  on 
request  of  any  bondholder,  to  take  possession  of  and  operate  said 
railroad  ;  and  after  deducting  expenses,  etc.,  to  apply  the  remainder 
of  the  earnings  to  the  payment  of  principal  and  interest  of  all  un- 
paid bonds ;  or  they  are  authorized  to  sell  the  property  on  giving 
ninety  days*  notice,  and  apply  the  proceeds  of  the  sale  in  the  same 
manner. 

The  mortgage  nowhere  declares  that  the  principal  shall  become 
due  upon  default  of  payment  of  the  interest.     Power  to  sell  at  pub- 
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lie  auction  and  apply  the  proceeds  to  all  unpaid  bonds  does  not 
change  the  time  when  the  principal  of  the  bonds  is  to  become  paya- 
ble so  as  to  authorize  an  action  on  the  bond  or  a  proceeding  to  fore- 
close the  mortgage  in  equity.  The  case  on  this  point  is  identical  in 
principle  with  that  of  Holden  v.  Gilbert,  7  Paige  208.  It  was  there 
held  on  a  similar  clause  in  a  mortgage  that  it  was  only  intended  to 
authorize  a  statute  foreclosure  in  case  of  the  non-payment  of  the  in- 
stalments within  the  time  prescribed,  and  the  right  to  retain  the 
principal  and  interest  of  the  whole  debt  in  case  the  instalment  and 
costs  were  not  paid  before  the  sale,  but  that  a  mere  neglect  to  pay 
the  instalment  within  the  time  prescribed  did  not  make  the  whole 
debt  due  and  payable. 
-g2  *^^  t^^  ^*s^  ^ow  before  us  a  third  mortgagee  is  seeking  to 

redeem  the  first  and  second  mortgages.  And  it  would  seem  to 
be  well  settled  that  the  right  in  equity  to  redeem  belongs  to  every 
person  who  has  a  legal  or  equitable  lien  on  the  mortgaged  property, 
provided  he  comes  in  as  privy  in  estate  with  the  mortgagor.  Wash- 
burn Real  Prop.,  vol.  2,  3d  Ed.  162;  Gage  v.  Brewster.  31  New 
York  222 ;  Brainard  v.  Cooper,  10  New  York  356 ;  Moore  v.  Bea- 
som,  44  N.  H.  218;  The  Western  Insurance  Co.  v.  The  Eagle  Fire 
Insurance  Co.,  1  Paige  284.  The  right  to  redeem  any  number  of 
successive  mortgages  may  be  mortgaged  anew  and  each  new  mort- 
gagee succeeds  to  the  rights  of  the  mortgagor.  Hilliard  on  Mort- 
gages, vol.  1  p.  299  ;  Norton  v.  Warner  e/  a/.,  3  Edw.  Ch.  107. 

On  a  petition  to  foreclose  by  the  last  mortgagee  he  will  be  per- 
mitted to  redeem  all  prior  mortgages  and  to  sell  the  whole  premises 
to  refund  to  himself  the  redemption  money  and  to  satisfy  his  own 
mortgage.  The  Western  Insurance  Co.  v.  The  Eagle  Fire  Insur- 
ance Co.,  1  Paige  284;  Bell  v.  The  Mayor,  10  Paige  49;  Vander 
Kemp  V.  Shelton,  11  Paige  39  ;  Moore  v.  Beasom,  44  N.  H.  218; 
Norton  v.  Warner  et  aL,  3  Edw.  Ch.  107. 

It  certainly  is  a  right  which  the  mortgagor  has,  to  pay  the  debt 
•secured  by  a  mortgage  on  his  property,  and  thereby  redeem  the 
property  from  sale;  and  if  he  fails  to  do  so,  he  to  whom  the  right 
to  redeem  was  last  conveyed  by  mortgage  succeeds  to  that  right  by 
paying  off  all  prior  incumbrances.  And  it  is  equally  well  settled 
that  where  a  subsequent  incumbrancer  pays  the  debt  secured  by  a 
prior  mortgage,  he  is  entitled  to  be  substituted  in  equity  to  the 
rights  of  the  owner  of  such  prior  mortgage  against  the  mortgagor. 
Norris  v.  Moulton,  84  N.  H.  392;  Merritt  v.  Hosmere,  11  Gray 
276 ;  Knowles  v.  Rablin,  20  Iowa  101 ;  Cheesebrough  v.  Milliard, 
1  John  Ch.  409 ;  Garwood  v.  Eldridge,  1  Green  Ch.  15]  ;  Ly- 
man V.  Leittle,  15  Verm.  576 ;  Washburn  Real  Prop.  vol.  2,  198. 
This  right  of  subrogation  results  to  the  junior  incumbrancer 
in  virtue  of  his  relation  to  the  mortgaged  property.  His 
mortgage  conveyed  to  him  the  right  to  pay  former  incum- 
brances and  thereby  to  strengthen  his  own  security;  and 
583  *when  he  pays  off  the  senior  incumbrances,  equity  clothes  him 

with  all  the  rights  of  him  to  whose  claim  he  succeeds,  and 
treats  him  as  the  equitable  assignee  thereof.      Moore  v.  Beasom,  44 
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N.  H.,  218;  Aiken  v.  Gale,  37  N.  H.,  505.  But  the  subsequent 
creditor  can  be  subrogated  to  such  rights  only  by  full  payment  of 
the  debt.  Dixon  on  Subrogation  122.  But  this  is  when  the  whole 
debt  is  due,  for  if  the  subsequent  mortgagee  cannot  redeem  where 
the  debt  is  paid  in  instalments  until  the  last  instalment  becomes 
due,  his  right  of  redemption  would  in  many  cases  be  greatly  im- 
paired, if  not  destroyed.  The  owner  of  the  debt  can  foreclose 
when  the  first  instalment  becomes  due,  and  to  pay  such  instalment 
he  can  sell  the  property.  And  it  is  certainly  correct  in  principle  to 
hold  that,  when  the  right  to  foreclose  the  equity  of  redemption  ac- 
crues, the  right  to  redeem  the  premises  for  such  foreclosure  attaches 
on  paying  the  sum  due,  for  the  non-payment  of  which  foreclosure 
is  sought.  The  junior  incumbrancer  must  be  permitted  to  step  in 
and  redeem  the  wremises,  w^hen  the  senior  incumbrancer  has  the 
right  to  have  them  sold,  if  not  redeemed.  But  such  subrogation 
cannot  take  place  to  the  prejudice  of  the  senior  mortgagee.  Butler 
V.  Elliott,  15  Cowen,  187;  Dixon  on  Subrogation  116.  In  other 
words,  payment  ought  not  to  place  the  prior  mortgagee  in  a  worse 
situation  than  if  payment  were  made  by  the  mortgagor,  and  there- 
fore where  an  instalment  of  principal  or  interest  ot  the  debt  secured 
by  the  first  mortgage  is  due  and  the  same  is  paid  by  a  sub.sequent 
mortgagee,  his  lien  on  the  mortgaged  property,  which  results  from 
such  payment,  will  be  postponed  to  the  payment  of  the  residue  of 
the  first  mortgage  debt.  But  when  the  amount  so  -due  is  paid 
together  with  costs  where  the  action  in  foreclosure  has  been  insti- 
tuted, the  right  of  the  prior  mortgagee  to  a  sale  of  the  mortgaged 
property  ceases,  and  the  most  he  can  claim  is  the  right  to  apply  to 
the  court  for  an  order  of  sale  to  satisfy  future  instalments  when 
and  as  they  become  due,  in  the  event  they  are  not  then  paid.  Lans- 
ing V.  Capron,  1  John.  Ch.,  617 ;  Holden  v.  Gilbert,  7  Paige,  211. 
The  most  material  question  in  the  ca.se,  and  the  one  most  elabo- 
rately argued  by  counsel,  is:  Has  the  court  power,  in  view  of  sec- 
tion 874  of  the  Code  of  Civil  Procedure  *ot  Ohio,  to  decree  a  -g. 
sale  of  the  mortgaged  property  under  a  junior  mortgage,  sub- 
ject to  the  outstanding  lien  of  a  senior  mortgage?  Independent  of 
the  statute,  that  a  court  of  equity  has  this  power  would  seem  to  be 
beyond  question.  The  Western  Insurance  Co.  v.  The  Eagle  Fire 
Insurance  Co.,  1  Paige,  284;  Holford  v  Spafford,  10  Paige,  43 ;  Van- 
derkempt  v.  Shelton,  11  Paige,  28;  Wells  v.  Chapman,  4  Send.  Ch., 
312:  Cox  V.  Wheeler.  7  Paige,  257;  Roll  v.  Smallv,  2  Halst.  Ch., 
464;  The  Gihon  v.  Bellville  &  Co.,  3  Halst.  Ch.,  531. 

If  the  courts  of  this  state  have  not  now  such  power,  it  is  be- 
cause of  the  374th  section  of  the  code,  which  declares  that,  "in  the 
foreclosure  of  a  mortgage,  a  sale  of  the  mortgaged  premises  shall  in 
all  cases  be  ordered." 

It  is  claimed  on  the  one  hand  that  the  term  "mortgaged  prem- 
ises" means  the  land,  the  thing,  the  entire  owniership  of  everybody 
in  the  property  included  in  the  descriptive  words  of  the  mortgage ; 
and  upon  the    other,  that    the    term    means    only    the  amount  or 
33    W.  L.  G. 
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quantum  of  interest  covered  and  conveyed  by  the  particular  mort- 
gage. 

Did  the  legislature  intend  by  this  section  to  take  from  a  court 
of  equity  the  power  before  possessed,  to  decree  the  foreclosure  of  a 
mortgagor's  equity,  under  junior  incumbrances,  and  leave  the  rights 
of  superior  lien-holders  upon  the  property  intact  ? 

I  think  it  did  so  intend. 

In  England  there  are  two  general  methods  of  foreclosing  an 
equity  of  redemption  by  bill,  one  termed  a  strict  foreclosure,  where- 
by the  mortgagee  succeeds  to  the  absolute  ownership  of  the  estate^ 
unless  the  mortgagor  pays  the  mortgage  debt  within  some  time 
named  by  the  court,  usually  six  months ;  the  other  method  is  by  a 
sale  of  the  property  mortgaged. 

These  two  methods  of  foreclosure  have  prevailed,  and  to  some 
extent  now  prevail,  in  many  of  the  states  of  this  Union.  Benedict 
V.  Gilman,  4  Paige,  58 ;  Brainard  v.  Cooper,  10  New  York,  359 ; 
Dradley  V.  Chester  Valley  Railroad  Company,  36  Penn.  St.,  150; 
Goodman  v.  White,  26  Conn.,  317;  Den.  v.  Farrris,  1  Dutch.,  633. 

The  effect  of  a  strict  foreclosure  being  to  extinguish  the  equity 
585  ^^  redemption  and  vest  in  the  mortgagee  the  full  *ownership, 
and  an  indefeasible  title  to  the  property  for  no  other  consider- 
ations than  the  debt  secured  by  the  mortgage,  great  hardship  often- 
times resulted  to  the  mortgagor.  Cases  would  no:  infrequently 
arise  where  the  mortgagor,  being  unable,  from  straitened  pecuniary 
circumstances,  to  pay  the  mortgage  debt  within  the  time  fixed  by 
the  decree,  would  be  compelled  to  part  with  his  property  for  much 
less  than  its  real  value.  In  such  cases  his  pecuniary  necessities  be- 
came a  source  of  profit  to  his  creditor.  And  the  legislature,  to  re- 
lieve the  mortgagor  debtor  from  consequences  so  inequitable,  which 
may  have  grown  out  of  a  condition  of  poverty,  provided  that  the 
property  in  all  cases  should  be  sold,  the  debt  paid,  and  the  surplus 
of  the  proceeds  of  sale  paid  over  to  him  to  whom  it  justly  belonged. 
That  a  sale  of  the  property  mortgaged  instead  of  a  strict  foreclos- 
ure should  in  all  cases  be  ordered,  is  all,  in  my  opinion,  that  was 
intended  by  this  provision  of  the  code  of  Ohio.  To  give  to  the 
language  of  section  374  any  other  construction  than  this  would  be 
to  create  a  conflict  between  that  section  and  sections  458  and  459 
of  the  same  code.  Section  458  provides,  that  when  a  judgment 
debtor  has  not  personal  or  real  property  subject  to  levy  on  execu- 
tion sufficient  to  satisfy  the  judgment,  any  equitable  interest  which 
he  may  have  in  real  estate  as  mortgagor,  mortgagee  or  otherwise, 
shall  be  subject  to  the  payment  of  such  judgment  by  action;  and 
section  459  provides  that  upon  the  ascertainment  of  such  equitable 
interest  the  same  shall  be  sold,  the  sale  to  be  conducted  in  all  re- 
spects as  a  sale  upon  execution  at  law.  The  equitable  interest  must 
first  be  ascertained  and  defined  by  the  court,  then  appraised  and 
sold  for  not  less  than  two-thirds  of  its  appraised  value.  Coe  v.  The 
C.  P.  and  I.  R.  R.  Co.,  10  O.  S.,  872. 

These  two  sections  give  to  the  judgment  creditor  the  right  to 
subject  an  equity  in  real  estate  to  the  payment  of  his  debt,  and  this 
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equity  may  be  sold  subject  to  the  rights  and  liens  of  all  others  in  and 
upon  the  property,  whether  legal  or  equitable.  Now,  can  it  be  said 
that  the  legislature  intended  to  give  to  a  judgment  creditor  who  has  no 
lien  upon  the  property,  until  declared  by  the  court,  the  right  to  sell 
an  equitable  interest,  subject  to  the  right  or  liens  of  others,  and  to 
*withhold  such  right  from  a  mortgage  creditor?  If  the  second  .pg 
mortgagee  sue  at  law  and  recover  a  judgment  upon  his  debt 
and  make  that  judgment  the  basis  of  an  equitable  action  to  reach 
and  subject  his  mortgagor's  in  erest  in  the  mortgaged  property,  it 
is  not  doubted  that  he  would  be  entitled  to  the  effectual  aid  of  the 
court  under  the  power  conferred  by  section  468. 

If  he  will  ignore  his  mortgage  liens  and  proceed  as  upon  a 
debt  unsecured,  he  may  cause  the  interest  of  the  mortgagor  in  the 
very  property  covered  by  his  mortgage  to  be  sold  subject  to  the 
lien  of  the  first  or  any  other  mortgage.  In  such  case  he  becomes 
a  judgment  creditor,  and  notwithstanding  he  may  so  proceed  and 
sell,  it  is  claimed,  if  he  seeks  to  enforce  in  equity  the  lien  of  his 
mortgage,  a  lien  created  by  the  express  contract  of  the  parties  the 
right  to  sell  subject  to  the  lien  of  the  mortgage  is  lost.  Let  us  see 
how  this  doctrine  would  work  in  practice? 

A  mortgages  his  farm  to  B  to  secure  a  loan  for  twenty  years  ; 
he  then  executes  a  second  mortgage  to  C  to  secure  a  loan  for  six 
months.  At  the  expiration  of  the  six  months  C  proceeds  to  fore- 
close his  mortgage,  making  B  and  A  parties  defendant.  B  refuses 
to  receive  his  debt  until  the  expiration  of  the  time  for  which  his 
money  was  loaned.  The  court  orders  the  interest  of  the  three  par- 
ties, A,  B  and  C,  to  be  sold,  conveying  to  the  purchaser  a  clear  title 
to  the  property.  The  result  must  follow  that  B's  interest  in  the 
fund  realized  from  the  sale  must  be  invested  by  the  court  and  safely 
watched  and  protected  for  a  period  of  more  than  nineteen  years. 
You  cannot  compel  him  to  receive  his  money  before  it  is  due.  To 
do  so  would  be  not  merely  to  impair  the  obligation  of  his  contract. 
It  would  annul  and  terminate  it. 

There  is  no  doubt  that  as  between  the  parties  to  the  mortage  a 
second  mortgage  is  a  conveyance  of  the  land,  and  whenever  the 
estate  of  the  first  mortgagee  is  divested,  by  the  payment  of  this  debt 
or  otherwise,  the  second  mortgage  operates  fully  as  a  conveyance  of 
the  whole  estate.  But  so  long  as  the  first  mortgage  is  subsisting  the 
second  mortgagee  as  between  himself  and  the  first  mortgagee,  ac- 
quiresonlyhis  mortgagor's  equitable  right  of  redemption.  Goodman  v. 
*White,26  Conn.,  320.  But  it  is  further  insisted,  in  support  of  the  go- 
construction  claimed  by  the  first  mortgagees,  that  section  458  re- 
quires the  mortgaged  premises  to  be  appraised  and  sold  for  not  less 
than  two-thirds  of  such  appraised  value,  and  that  the  rule  is  es- 
tablished in  this  state,  that  where  appraisement  of  real  estate  is  re- 
quired, the  appraisers  must  return  the  money  value  of  the  land. 
This  rule  relates  to  sales  upon  executions  at  law.  In  Baird  et  al. 
V.  Keutland  et  al.,  8  O.,  21,  where  the  interest  of  a  mortgagor  was 
levied  upon,  the  court  held  that  the  entire  estate  in  the  land  must 
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be  appraised,  and  that  there  was  uo  authority  to  appraise  the  mort- 
gagor's equity  ot  redemption. 

The  statute  provided  **  that  if  execution  be  levied  upon  land 
and  tenements,  the  officer  levying  such  execution  shall  cause  an  in- 
quest of  three  disinterested  freeholders"  and  ''administer  to  them  an 
oath  to  appraise  the  land,  and  said  freeholders  shall  return  to  said 
officer  an  estimate  of  the  real  value  in  money  of  said  estate."  The 
word  "estate"  in  the  latter  clause  was  held  to  mean  the  same  as 
"land"  in  the  former.  But  in  the  Lessee  of  Joseph  Canby  v.  Foster, 
12  O.,  79,  it  is  held  that  the  freehold  ot  an  husband  in  his  wife's 
lands  may  be  sold  on  execution.  Lane,  C.  J.,  says:  "The  inter- 
est of  the  husband  is  a  legal  estate ;  it  is  a  freehold  during  the  joint 
lives  of  himself  and  wife,  with  a  freehold  in  remainder  to  himself 
for  life,  as  tenant  by  the  curtesy  and  a  remainder  to  the  wife  and 
her  heirs  in  fee.  It  is  a  certain  and  determinate  interest,  whose 
vahie  may  be  easily  ascertained  by  reference  to  well  known  rules,  it 
is  in  every  sense  his  land  within  the  meaning  of  the  statute." 

And  in  speaking  of  lands  incumbered  by  mortgages  he  says : 
"  As  no  true,  perfect  authoritive  binding  estimate  of  the  value  of 
the  incumbrance  can  be  taken  by  the  appraisers,  the  law  forbids 
the  inquiry  and  admits  of  no  sale  except  as  of  incumbered  property. 
The  etlect  of  this  rule  is  to  throw  into  chancery  sales  of  mortgaged 
lands,  except  where  the  purchaser  is  willing  to  encounter  the  risk 
of  the  burden." 

Here  it  will  be  seen  the  sense  of  the  word  "land"  is  limited. 
Any  legal  estate,  whether  it  be  fee  simple,  an  estate  for  life,  or  a 
-j.„  mere  possessory  interest  mav  be  sold  on  execution.  *Scott  v. 
^^^  Douglass,  7  0.,228;  Miner  v.  Wallace,  10  O.,  403.  But  an 
equitable  interest  in  real  estate  cannot  be  levied  upon.  Haynes  v. 
Parker,  5  O.  S.,  253.  The  law  has  never  permitted  it.  Executions 
follow  judgments  at  law.  The  appraisers  are  not  a  proper  tribunal 
to  determine  the  extent  of  the  equitable  interest  of  a  debtor  in  real 
estate.  This  is  the  business  of  the  court.  But  where  such  interest 
is  ascertained,  and  its  limits  defined  by  the  court,  it  is  as  easy  of 
valuation  as  an  estate  for  life  or  years.  The  statute  expressly  au- 
thorizes an  equitable  interest  of  a  decedent's  estate  to  be  appraised 
and  sold.  S.  and  C,  589.  But  in  proceedings  in  foreclosure  they 
are  the  * 'mortgaged  premises"  that  are  required  to  be  appraised. 
No  matter  whether  the  mortgagor  has  a  legal  or  equitable  title.  If 
the  owner  of  an  estate  for  years  mortgages  it,  upon  foreclosure,  th^ 
mortgaged  property  to  be  appraised  is  the  estate  for  years.  If  the 
purchaser  ot  a  parcel  of  land  b}^  contract,  upon  which  he  has  paid 
but  one-half  of  the  purchase  price,  mortgages  his  interest  in  such 
lands,  upon  foreclosure,  the  mortgaged  premises  are  his  equitable 
interest,  and  not  the  whole  lands.  And  if  an  equity  of  redemption 
is  conveyed  by  mortgage,  such  equity  constitutes  the  mortgaged 
property. 

A  decree  may  be  entered,  finding  that  the  plaintiflE  is  entitled 
to  redeem  the  premi.ses  from  sale  under  the  first  and  second  mort- 
gages, by  paying  the  amount  due  thereon  and  ordering  that,  unless 
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the  mortgagor  pay  the  amount  due  on  said  third  mortgage  within 
thirty  days,  said  premises  be  sold  thereunder,  subject  to  the  lien  of 
said  prior  incumbrances,  and  that  to  the  extent  of  the  amount  paid 
to  redeem  by  said  plaintiff  he  be  subrogated  to  the  rights  of  the 
prior  mortgagees. 


Vol.  XXIII.  (N.  S.] 
[♦Superior  Court  of  Cincinnati,  General  Term,  April,  1884.]        648 

Herman  H.  Hoffman  kt  al.  v.  Lee  H.  Brooks  et  al. 

For  opinion  in  this  case,  see  6  Dec,  R.,  1215 ;  s.  c.  12  Am.  Law  Record,  747. 
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MORTGAGES— ACKNOWLEDGMENTS. 

[Cuyahoga  District  Court,  March,  1881.] 

Ferdinand  Doerner  v.  Maria  Bernadina  Nieberding. 

1.  Where  an  officer,  before  whom  a  mortgage  executed  by  husband  and  wife 
for  the  incumbrance  of  the  wife's  estate  in  laud,  was  acknowledged,  omits 
by  mistake  to  certify  the  separate  examination  of  the  wife,  such  mistiJte 
may,  under  the  act  of  April  17,  1857  (S.  &  C.  694),  be  corrected. 

"2.  Where  there  is  no  consideration  for  a  conveyance  of  real  estate,  other  than 
a  pre-existing  debt  of  the  vendor,  and  the  vendee  is  not  induced  thereby 
to  change  his  condition  in  any  manner,  he  cannot  be  regarded  a  pur- 
chaser for  value,  and,  therefore,  is  not  entitled  to  protection  against 
prior  liens  oflfered  in  equity  to  bona  fide  purchasers,  although  he  had  no 
notice  of  such  liens. 

-3.  As  between  the  parties  a  mortgage  when  corrected  by  a  decree  of  court  will 
take  eflTect  as  a  lien  from  the  date  of  the  delivery  to  the  recorder ; 
to  intervening  bona  fide  parties  it  will  take  eflFect  only  fronr  the  time  of 
the  correction,  but  as  between  the  mortgagee  and  a  subsequent  vendee 
who  has  taken  the  property  for  no  other  consideration  than  a  pre-exist- 
ing debt,  and  has  in  no  manner  altered  his  condition  by  reason  of  the  con- 
veyance, the  mortgage  will  take  effect  from  the  time  of  its  delivery  to 
the  recorder. 

4.  To  constitute  a  separate  examination  of  a  married  woman  as  to  a  deed 
given  by  her  and  her  husband,  it  is  sufficient  if  the  officer  takes  such 
means  as  will  enable  him  to  ascertain  the  fact  that  the  wife  is  acting  vol- 
untarily, and  that  the  act  is  not  the  result  of  the  influence  of  the  hus- 
band. Anything  which  secures  such  an  examination,  will  be  a  substan- 
tial compliance  with  the  statute.  The  policy  of  the  statute  does  not  re- 
quire the  officer  to  go  into  another  room  or  into  the  street.     The  statute 
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IS  sufficiently  complied,with  when  the  oAicer  has  satisfied  himself  that  it 
is  her  own  free  will  uncontrolled,  and  if  the  officer  accomplish  this  not  in 
the  hearing,  though  in  the  presence  of  the  husband,  it  will  be  a  sufficient 
compliance  with  the  statute. 

Lemmon,  J. 

^^This  action  was  brought  in  the  court  of  common  pleas  by  a 
petition  which  alleges  that,  in  the  year  1875,  a  mortgage  was  made 
by  Maria  Bernadina  Nieberding  and  Henry  Nieberding  to  secure 
the  payment  of  the  purchase  money  of  premises  on  which  the  mort- 
gage was  given,  and  that  this  mortgage  had  been  deposited  with 
the  recorder  of  the  county  a  day  or  two  after  it  was  executed,  and 
had  been  properly  recorded,  etc.  The  petition  also  states  that  the 
mortgage  was  executed  and  delivered  in  due  form  with  this  excep- 
tion, that  the  notary  public  before  whom  the  acknowledgement  was 
made,  by  inadvertence  and  mistake,  neglected  and  omitted  to  certify 
that  he  examined  Maria  Bernadina  Nieberding  separate  and  apart 
from  her  husband,  and  that  she  was  still  satisfied  with  the  instru- 
ment. And  the  petition  alleges  that  this  examination  in  fact  took 
place,  and  then  proceeds  to  aver  that  nothing  has  been  paid  on  the 
mortgage,  and  that  the  whole  amount  remains  due  and  unpaid,  to 
the  extent  of  about  $600.  The  petition  further  states  that  after- 
ward, in  1877,  Maria  Bernadina  Nieberding  and  husband  joined  in 
a  conveyance  of  this  property  to  one  Robert  J.  Clements,  and 
states  that  this  conveyance  was  made  by  combining  and  conspiring 
to  cheat  and  defraud  the  creditors  of  Henr}'  Nieberding,  the  hus- 
band of  Maria  B.  Nieberding,  and  was  made  with  notice  of  this 
prior  mortgage.  It  also  states  that  that  conveyance  was  made  to 
Clements  with  the  agreement  that  he  should  pay  off  and  discharge 
this  prior  mortgage  to  Doerner,  and  that  this  agreement  was  in  part 
consideration  of  the  conveyance  to  him.  The  petition  also  alleges 
that  one  Steverding  was  given  a  mortgage  on  the  same  property, 
on  the  same  day  the  conveyance  was  made  to  Robert  J.  Clements. 
The  petition  asks  that  these  persons  be  made  parties,  and,  that  it  be 
declared  that  they  took  their  lien  subject  to,  and  with  notice  of,  the 
prior  mortgage  of  plaintiff,  and  for  general  relief.  To  this  petition 
an  answer  is  made  by  Maria  B.  Nieberding,  Robert  J.  Clements, 
and  Steverding.  Clements  only  having  appealed,  his  answer  is  the 
only  one  to  be  considered  on  this  hearing.  Clements  denies  that 
he  had  notice  or  knowledge  of  the  mortgage,  denies  all  notice  of 
any  lien  of  plaintiff,  denies  all  fraud  and  conspiracy  charged,  denies 
all  the  allegations  in  regard  to  his  assuming  to  pay  the  amount  due 
in  this  prior  mortgage;  in  short  all  of  the  allegation  as  to  him  in 
issue,  tlpon  the  trial  of  this  case  in  the  court  of  common  pleas  a 
judgment  was  entered  sustaining  the  answer  of  Robert  J.  Clements, 
finding  all  the  alleg^ations  of  his  answer  true  and  declares  him  to  be 
the  owner  of  the  property,  and  declares  the  mortgage  of  Steverding 
to  be  subsequent  to  the  deed  of  Clements  and  therefore  void,  and 
declares  the  mortgage  of  plaintiff  to  be  void,  and  dismissed  the 
position  of  plaintiff  and  the  cross- petition  of  Steverding  with  costs. 
To  this  decree  an  appeal  was  taken  by  the  plaintiff,   Ferdinand 
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Doerner,  and  this  brings  up  to  this  court  the  issue  between  the 
plaintiflf  and  Robert  J.  Clements.  The  case  was  tried  here  upon 
that  issue,  and  upon  the  trial  of  the  case  two  propositions  were 
made  and  litigated: 

First — Maria  Bernadina  Nieberding,  the  wife,  to  whom  Fer- 
dinand Doerner  had  conveyed  this  property,  at  the  same  time  of 
the  deed  executed  the  mortgage,  and  there  was  testimony  given 
tending  to  show  that  she  was  examined  separate  and  apart  from  her 
husband,  and  testimony  tending  to  show  that  she  was  not  examined 
separate  and  apart  from  her  husband,  and  testimony  tending  to 
show  that  nothing  was  paid  by  Clements  for  the  property;  that  it 
was  conveyed  to  Clements  in  security  for  and  payment  of  a  prior 
existing  indebtedness  from  Henry  Nieberding  to  Clements.  Now, 
upon  this  issue,  to  which  our  attention  was  directed  by  the  proof, 
we  find  from  the  testimony  of  the  parties,  and  the  witnesses  who 
have  been  introduced,  that  there  was  a  separate  examination  of 
Maria  Bernadina  Nieberding.  It  is  true  that  she  testified  that  she 
did  not  remember  whether  there  was  an  examination.  She  remem- 
bers seeing  the  notary  public;  remembers  a  conversation  w^ith  him; 
does  not  remember  any  of  this  conversation,  yet  she  says  if  she 
had  not  signed  the  mortgage  she  would  not  have  got  the  deed. 
This  was  true.  It  was  one  occurrence — the  giving  of  the  deed  and 
the  giving  back  ol  a  mortgage  to  secure  the  payment  of  the  pur- 
chase money.  She  refuses  to  deny  that  there  was  such  a  separate 
examination.  She  says:  "I  do  not  know;"  "I  do  not  remem- 
ber." This  cannot  certainly  be  held  as  evidence  upon  which  this 
court  can  rely  to  defeat  :he  direct  testimony  of  the  notary  public. 
Henr>'  Nieberding  swore  in  his  deposition  that  he  was  there  all  the 
time,  and  no  such  examination  of  his  wiie  took  place,  and  that  she 
was  not  informed  of  the  contents  of  the  mortgage  deed,  and  did  not 
express  herself  satisfied.  There  was  testimony  upon  the  trial 
showing  that  Henry  Neiberding  was  a  portion  of  the  time  in  the 
office  of  the  notary,  but  that  Nieberding  and  Doerner  went  out 
for  some  purpose,  leaving  their  wives  in  the  office,  and  were  absent 
for  some  time.  Henry  Nieberding  has  testified  to  that  which  he 
cannot  know,  as  to  whether  his  wite  was  examined  separate  or  apart 
from  her  husband.  There  was  a  circumstance  in  regard  to  this 
deposition.  The  same  paper  containing  his  deposition  contains 
the  deposition  of  the  wife.  In  her  deposition  she  swears  quite  as 
positively  as  her  husband.  It  was  taken  by  the  attorney,  Thomas 
Graves,  and  its  language  all  indicates  the  work  of  the  attorney. 
The  same  work  is  continued  in  the  deposition  of  Henry.  Remem- 
bering her  testimony  on  the  stand,  how  completely  it  breaks  away 
from  her  testimony  in  the  deposition.  We  think  the  testimony  of 
the  defendant  is  no  sufficient  traverse  of  the  testimony  of  the  notary 
F.  W.  Ruhtz.  He  was  candid  and  left  an  impression  that  he  was 
testifying  truthfully.  The  question  is  raised  as  to  whether  there 
was  this  separate  examination,  it  was  such  a  separate  examination 
as  comes  within  the  policy  of  the  statute.  He  does  not  claim  that 
he  took  her  into  another  room,  or  out  of  the  office,  or  away  from 
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the  presence  of  persons  in  the  room.  He  says  he  went  to  the 
back  part  ot  the  office  ana  sat  on  a  lounge,  and  there  held  this 
conversation;  that  there  he  informed  her  of  the  contents  of  the 
instrument,  and  asked  her  if  she  was  still  satisfied  with  the  mort- 
gage, and  she  said  she  was;  and  then  made  this  certificate,  and  ex- 
plains why  this  part  was  made.  He  says  there  was  a  man  in  the 
office  who  knew  more  about  conveyances  than  he;  that  this  man. 
Judge  Johnson,  had  been  formerly  probate  judge,  and  he  informed 
Ruhtz  that  since  the  property  was  conveyed  by  Doerner  to  Mrs. 
Neiberding,  it  was  not  necessary  that  the  dower  clause  be  filed,  and 
inasmuch  as  the  property  was  conve3'ed  to  her,  we  think  there  was 
reason  for  this  having  been  talked  about.  He  says  he  does  not 
know  why  he  left  that  part  of  the  certificate  blank  or  erased;  he 
has  no  recollection;  doubtless  it  was  done  by  inadvertence.  The 
question  as  to  whether  this  was  such  a  separate  examination,  hav- 
ing occurred  in  the  same  office,  in  one  sense  in  the  presence  of  the 
husband — was  that  a  separate  examination  within  the  meaning  of 
the  statute?  We  believe  the  policy  ot  the  statute  is  carried  out, 
provided*  such  means  are  taken  as  to  enable  ihe^officer,  away  from 
and  out  ot  the,  hearing  of  the  husband,  to  ascertain  the  fact  that 
the  wife  is  acting  voluntarily;  that  her  act  is  not  the  result  of  the 
influence  of  the  husband.  Whatever  the  act,  anything  which  se- 
cures such  an  examination,  that  satisfies  the  court  that  she  was  so 
far  removed  from  his  influence  as  to  respond  freely  and  voluntarily 
in  sayinji  she  was  satisfied  with  the  signing,  shows  a  separate  ex- 
amination, and  was  a  substantial  compliance  with  the  statute.  We 
think,  if  we  held  ditterently  from  this,  it  would  hazard  many  con- 
veyances in  Ohio.  The  policy  of  the  statute  does  not  require  the 
officer  to  go  into  another  room  or  into  the  street.  The  statute  is 
sufficiently  satisfied  when  the  officer  has  satisfied  himself  by  proper 
steps  that  it  is  her  free  will  uncontrolled.  This  will  be  satisfactory, 
and  if  he  does  that  by  any  means — holds  the  conversation  not  in 
the  hearing  though  in  the  presence  of  the  husband,  that  is  a  suffi- 
cient compliance  with  the  statute.  Applying:  these  principles  to 
this  case,  we  find  there  was  a  separate  examination  of  the  wife;  and 
that  being  so,  it  brings  us  to  this:  •  That  the  mortgage  from  Maria 
Bemadina  Nieberding  and  Henry  Nieberding  to  Ferdinand  Doerner 
must  be  corrected  according  to  the  prayer  of  the  petition.  It  is 
said  that  when  this  mortgage  is  corrected  it  will  have  effect  from  the 
time  it  was  delivered  as  between  the  parties,  but  as  to  intervening 
parties,  it  will  have  virtue  only  from  the  time  it  was  corrected; 
that  the  record  of  a  mc  rtgage  defectively  executed  is  not  construc- 
tive notice  of  the  claim  of  the  mortgage  and  that  they  must  show 
notice  of  fact,  and  that,  there  was  no  notice  in  the  case.  To  this 
view  it  is  replied,  that  while  this  is  true  as  to  persons  who  are  bona 
fide  purchasers,  and  persons  who  acquire  liens  by  judgments,  it  is 
not  true  as  to  a  party  who  obtains  the  conveyance  without  paying 
anything  for  it.  He  is  to  be  distinguished  from  a  party  who  paid 
for  it  and  a  party  who  takes  a  conveyance  in  securing  a  pie-exist- 
ing debt;  who  parts  with  nothing,  does  not  change  his  relations 
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or  surrender  any  securities.  Now,  we  think  the  author- 
ities on  this  point  (as  it  was  conceded  in  the  argument) 
strongly  favor  this  opinion.  And  when  the  debt  is  paid 
by  taking  the  conveyance,  he  releases  or  parts  with  some- 
thing, some  right;  and  thereby  he  gets  in  a  worse  position  on  the 
faith  of  this  title;  that  as  to  such  person  the  rule  would  indicate 
that  that  would  be  as  good  a  consideration  as  the  payment  of 
the  debt,  we  think  the  weight  of  authority  sustains  this  position. 
Now  what  are  the  facts  in  this  case?  It  is  manifest  that  when  we 
find  the  separate  examination  to  have  been  made  in  fact,  the  bur- 
den is  thrown  on  the  defendant,  Clements,  to  show  that  he  was  a 
bona  fide  purchaser,  and  cannot  oppose  the  equity  of  Doerner  until 
he  shows  himself  to  have  been  a  boyia  fide  purchaser.  The  bur- 
den is  upon  him  to  show  he  parted  with  something;  the  burden  is 
upon  him  to  show  when  it  is  prior  in  time  that  he  has  parted  with 
something;  that  he  is  placed  in  a  worse  position  as  against  this 
corrected  mortgage.  But  no  evidence  was  offered  upon  this  sub- 
ject. In  argument  we  were  asked  to  presume,  that  inasmuch  as 
the  conveyance  was  made,  and  that  inasmuch  as  the  ^eed  of  con- 
veyance of  the  property  to  Clements  mentioned  that  so  many  dol- 
lars were  given  and  receive^,  that  this  receipt  in  the  deed,  this 
acknowledgment  of  payment  amounted  X.o  prima  facie  proof,  so  as 
to  throw  the  burden  of  proving  it  was  not  bona  fide,  on  the  other 
party.  We  do  not  think  this  is  law.  The  deed  is  binding  as  to 
the  parties  and  privies.  We  do  not  think  it  was  prtma  facie  as  to 
other  parties.  We  do  not  think  it  was  evidence  at  all  as  to  them. 
We  Ho  not  think  that  these  parties,  if  the  allegations  of  the  petition 
were  true  as  to  conspiracy  against  the  plaintiff,  could  draw  papers 
anH  thereby  make  testimony  that  would  bind  the  plaintiflf.  It 
would  result  that  parties  conspiring,  by  making  papers,  would  be 
manufacturing  evidence  against  the  party  they  intended  to  defraud. 
We  think  as  to  Doerner,  the  recital  in  the  deed  as  to  Maria  Berna- 
dina  Ni^berdiiig  and  Henry  Nieberding,  are  not  evidence;  they 
are  the  merest  hearsay;  they  are  neither  conclusive  nor  prima 
facie.  It  results,  then,  that  there  is  no  evidence  on  the  part  of 
Clements  showing  or  tending  to  show  what  became  ot  his  account 
which  he  held  against  Henry  Nieberding,  or  tending  to  show  what 
had  been  done  with  it.  He  puts  the  papers  in  the  hands  of  his 
attorney.  Graves.  Graves  was  not  brought  on  the  stand — his 
deposition  was  not  taken.  Graves  was  the  attorney  of  Clements 
in  taking  the  deed.  Nothing  was  shown  on  the  part  of  Clements — 
and  he  is  the  man  to  show — nothing  to  show  what  was  done  or 
that  he  had  parted  with  anything.  We  think  the  burden  being 
on  Clements  to  show  that  he  was  a  bona  fide  purchaser  and  has 
parted  with  something  and  there  being  absolutely  nothing  to  show 
the  facts,  the  finding  must  be  against  him.  We  hold,  accordingly, 
the  mortgage  of  Maria  Bernadins  Nieberding  and  Henry  Nieberding 
to  plaintiff,  Ferdinand  Doerner  must  be  corrected,  that  he  has  {he 
first  lien  on  the  property,  and  that  when  this  mortgage  shall  be 
paid  the  balance  shall  be  paid  over  to  the  defendant,  Robert  J. 
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Clements,  who  holds  now,  subject  to  this  mortgage,  the  fee  simple 
of  the  premises.  Other  very  interesting  questions  have  been 
argued  not  necessary  to  be  considered,  as  to  vendor's  lien  and 
counsel  advanced  some  interesting  and  intricate  questions  upon 
the  subject.  We  direct  a  sale  of  the  property,  and  that  this  mort- 
gage and  first  lien  thereb.v  created  be  first  paid  to  the  paintiff, 
Ferdinand  Doemer,  and  that  the  balance  be  paid  over  to  the  defend- 
ant, Robert  J.  Clements. 

Peter  Zucker  and  Wilson  &  Sykora,  attorneys  for  plaintiff. 

Hord,  Dawley  &  Hord,  attorneys  for  Clements,  defendant. 


EQUITY— RELIGIOUS  SOCIETY. 

[Lucas  Common  Pleas  Court.] 

Trinity  Church,  etc.,  v.  Wardens  and  Vestrymen  etc. 

A  court  of  equity  cannot  inquire  into  the  validity  of  an  election  of  wardens 
and  vestrymen  of  a  church  organized  under  the  laws  of  this  state,  or  try 
their  title  to  the  oflfices,  and  if  the  election  be  found  to  be  illegal,  or  such 
ofl&cers  otherwise  ineligible,  enjoin  them  from  exercising  the  duties  or 
enjoying  the  franchises  of  the  office,  and  thus  eventually  oust  them 
therefrom. 

Doyle,  J. 

The  petition  alleges  that  the  church  was  incorporated  Febru- 
ary 28, 1842,  under  the  name  of  the  W^ardens  and  Vestry  of  Trinity 
Church  and  has  continued  as  an  organization  since  with  officers 
chosen  under  the  laws  of  the  State  of  Ohio,  and  the  constitution 
and  canons  of  the  Protestant  Episcopal  Church  of  the  Diocese  of 
Ohio,  and  the  Protestant  Episcopal  church  of  America,  with 
which  it  is  in  canonical  union. 

The  petition  then  proceeds  to  allege  that  the  plaintiffs  are 
members  and  contributors  of  the  church,  that  property  has  been 
acquired  devoted  to  education  and  worship  according  to  the  ntes 
and  ceremonies  of  the  Episcopal  church.  That  an  election  was 
held  on  the  18th  of  April,  1881,  for  wardens  and  vestrymen;  and 
it  then  proceeds  to  allege  certain  facts,  by  which  it  is  claimed  the 
election  of  the  defendants  as  wardens  and  vestrymen  was  illegal, 
that  they  have  assumed  to  act  and  are  acting  as  such,  and  are  ex- 
ercising the  functions  of  such  offices,  and  using  the  corporate  name 
of  wardens  and  vestry  of  Trinity  church. 

It  then  alleges  certain  acts  of  the  defendants  which  are  alleged 
to  be  unlawful  and  which  will  be  noticed  hereafter,  and  prays  that 
the  defendants  may  be  restrained  from  interfering  with  flie  man- 
agement of  the  property  and  temporalities  of  the  church ;  from 
interfering  with  the  rector;  from  using  the  corporate  name  and 
from  exercising  the  power  and  duties  of  wardens  and  vestrymen. 

A  preliminary  injunction  was  allowed  upon  the  filing  of  this 
petition,  which  expires  with  the  decision  now  to  be  rendered,  and 
the  question  is  whether  we  shall  continue  it  in  force,  or  whether  a 
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demurrer  which  has  been  filed  to  this  petition  should  be  sustained. 

The  petition  may  be  divided  into  two  parts.  First,  that 
relating  to  the  election,  and,  second,  that  which  it  is  claimed  con- 
stitutes ground  for  relief  against  defendants  to  restrain  certain  acts 
therein,  which  are  said  to  be  unlawful  and  in  violation  of  the  trust 
reposed  in  the  officers  or  trustees  of  this  corporation. 

First,  as  to  the  legality  of  the  election.  Upon  this,  branch  of 
the  case  the  points  of  difference  btween  the  parties  arise  upon  the 
following  propositions: 

1.  Can  the  court  of  equity,  in  a  case  like  the  present  one, 
inquire  into  the  validity  of  the  election  by  which  the  defendants 
claim  to  hold  their  offices,  or  try  their  title  to  the  offices;  and  if  the 
election  be  found  to  be  illegal,  or  the  defendants  otherwise  ineli- 
gible, enjoin  them  from  exercising  the  duties  or  enjoying  the  fran- 
chises of  the  office,  and  thus  effectually  oust  them  therefrom? 

2.  If  the  court  can  thus  inquire  and  adjudge,  what  should  ijs 
answer  be  to  this  question:  "Does  it  lie  within  the  power  of  this 
church  under  the  laws  of  the  state  of  Ohio,  to  elect  wardens  and 
vestrymen,  unless  at  the  meeting  called  for  that  purpose  there  is 
present  a  majority  of  members  of  the  church  entitled  to  vote,  and 
hence  is  an  election  valid  where  it  appears  that  but  90  votes  were 
cast  out  of  a  membership  of  240?'  The  answer  to  this  question 
depends  upon  the  construction  of  the  statutes  of  Ohio  on  this 
subject. 

8.  Where  the  canons  of  the  Episcopal  church,  with  which 
Trinity  church  is  in  canonical  union,  provide  that  "in  electing  a 
vestry  no  persons  shall  be  entitled  to  vote  unless  at  the  time  of 
voting  they  are  adherents  of  the  Protestant  Episcopal  church,  and 
at  least  21  years  of  age,  and  have  for  at  least  six  months  preceding 
rented  a  pew  or  a  portion  of  a  pew,  or  by  subscription  or  otherwise 
have  contributed  regularly  for  the  same  space  of  time  to  the  support 
of  the  parish;  nor  shall  any  person  vote  in  a  parish  of  which  they 
are  not  bona  fide  members."  And  as  there  is  no  other  provision  of 
the  canon  expressly  conferring  the  right  to  vote,  on  these  classes, 
is  it  in  the  power  of  Trinity  church,  or  is  it  in  conflict  with  the 
above  canon  to  pass  the  following  rule: 

.  "The  right  to  vote  at  an  election  of  wardens  and  vestry  of 
Trinity  church  shall  be  limited  to  persons,  without  regard  to  sex, 
who  are  adherents  to  the  Protestant  Episcopal  church,  at  least  21 
years  of  age,  bona  fide  members  of  the  parish,  and  who  have  for 
at  least  six  months  prior  to  the  election  been  pew  holders,  and  if 
non-communicants  at  a  rental  of  not  less  than  $5  per  annum." 

There  are  other  questions  in  the  case  incidentally  connected 
with  these,  but  whose  importance  would  only  be  seen  after  deter- 
mining these  one  way. 

If  the  first  matter  in  dispute  should  be  decided  in  favor  of  the 
defendants — that  is,  if  the  answer  should  be  a  negative,  it  would 
render  it  wholly  unnecessary  to  investigate  either  of  the  others. 

InvT)king  here  the  very  familiar  rule  that  equity  will  not  inter- 
vene at  the  suit  of  any  one,  who  has  for  the  grievance  complained  of, 
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an  adequate  remedy  at  law,  we  are  led  to  first  inquire  whether  there 
is  such  remedy. 

Section  6760,  Revised  Statutes,  provides  that  a  civil  election 
may  be  brought  in  the  name  of  the  state.  First,  against  a  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises,  a  pub- 
lic office,  civil  or  military,  or  a  franchise  within  this  state,  or  an 
office  in  a  corporation  created  by  the  authority  of  this  state. 

The  statute  then  proceeds  to  regulate  the  mode  of  proceeding, 
who  may  bring  the  action,  the  enforcement  of  the  judgment  of  the 
court,  the  allowance  of  an  injunction  pending  the  proceedings,  and 
section  6791,  provides  that  nothing  in  this  chapter  contained  is  in- 
tended to  restrain  anj'  court  from  enforcing  the  performance  of 
trusts  for  charitable  purposes,  at  the  relation  of  the  prosecuting  at- 
torney of  the  proper  county,  or  from  enforcing  trusts,  or  restrain- 
ing abuses  in  other  corporations  at  the  suit  of  a  person  injured. 

The  proceedings  in  quo  xvarranto  are  intended  to  try  the  title 
of  persons  claiming  the  office.  Neither  the  law  nor  anything  we 
have  seen  in  the  government  of  this  church,  contemplates  that  there 
shall  be  no  officer  entrusted  with  the  management  of  its  atfaiis,  and 
certainly  it  is  not  contemplated  that  the  court,  through  any  of  its 
officers  or  agencies  shall  attempt  to  run  or  manag.e  a  church  organi- 
zation, except  where  and  to  the  extent  that  it  is  necessary  to  en- 
force or  preserve  a  trust.  It  may  be  remarked  here  that  these 
plaintiffs,  while  alleging  that  the  defendants  are  not  legally  elected 
do  allege  that  the  defendants  are  in  fact  in  office,  exercising  the 
control  as  officers,  and  wholly  fail  to  allege  or  show  that  any  other 
persons  claim  the  offices  or  have  any  right  whatever  to  them. 

Hence  a  judgment  of  ouster  in  this  case  w^ould  leave  the  cor- 
poration without  legal  control  until  a  legal  election  could  be  held, 
unless,  indeed,  the  allegation  that  there  was  not  a  legal  election, 
or  such  finding  by  the  court,  would  amount  in  law  to  establishing 
the  right  of  the  old  officers  to  hold  over;  and  in  that  case  such  old 
officers  would  have  a  clear  right  to  remedy  by  quo  warranto^  or 
if  entitled  to  equitable  relief  to  sue  for  it  in  their  own  names. 

I  find  the  general  rule  of  law  to  be  stated  in  High  on  In- 
junctions, section  1235,  and  other  text  books  about  as  follows: 

Courts  ol  equity  do  not  entertain  jurisdiction  over  corporate 
elections  for  the  purpose  of  determining  questions  pertaining  to  the 
right  or  title  to  corporate  offices,  since  such  questions  are  properly 
cognizable  only  in  courts  of  law,  the  appropriate  remedy  being  hy 
proceedings  at  law,  in  the  nature  of  a  quo  warranto.  Nor  is  the 
fact  that  relief  is  claimed  upon  the  ground  of  fraud  sufficient  to  war- 
rant a  departure  from  the  rule,  or  to  justify  a  court  of  equity,  in 
such  case  in  granting  relief  by  injunction. 

Indeed  the  only  ground  upon  which  the  jurisdiction  of  equity 
in  regard  to  corporate  elections  can  be  properly  based,  is  the  pro- 
tection of  the  property  rights  of  the  shareholders,  and  it  is  believed 
that  the  limit  to  the  exercise  of  the  jurisdiction  is  found  in  such 
measure  of  preventive  relief,  as  will  prevent  injury  to  those  prop- 
erty rights,  without  extending  it  to  questions  of  title  to  corporate 


Digitized  by  LnOOQ IC 


OHIO  LAW  JOURNAL.  527 


Trinity  Church,  etc.  v.  Wardens  and  Vestrymen,  etc. 

offices,  the  determination  of  which  is  to  be  sought  in  legal  rather 

than  an  equitable  fnrnm    ^^  n^mmmu  —_———_ 

J^^^In  HuUman  v.  Honcomp  et  al.,  5  O.  S.,  242,  our  supreme 
court,  Bartley,  J.  decide,  that  '*the  legality  of  the  election  of  the 
complainants  as  trustees  of  thei3erman  Catholic  St.  Peter's  Cem- 
etery Association  of  Cincinnati,  Ut  the  election  held  by  the  associa- 
tion in  February  1850,  and  the  right  of  the  defendants  to  exercise 
the  powers  and  conduct  the  affairs  of  the  association,  cannot  be 
judicially  tested  by  bill  in  chancery,  but  such  cause  falls  appropri- 
ately within  the  jurisdiction  of  proceedings  at  law  by  quo  war- 
ran  to .  '/^^  ^  ^"""^i;^  ^  *****  ^'^'^ Zl-J ^T!^^"*"""  '^ .1*°**^'^  "^ 
~^And  I  find  it  asserted  pretty  uniformly  that  even  pending  the 
litigation  at  law  to  try  the  title  to  the  office,  equity  will  not  prac- 
tically oust  the  incumbents  by  an  injunction  restraining  them  from 
performing  the  duties.  In  such  cases  the  court  is  governed  by 
the  principle  that  it  is  better  that  an  officer  de  facto  should  dis- 
charge the  duties  of  an  office  than  that  they  should  not  be  dis- 
charged at  all.  Equity  contents  itself  in  such  cases  with  prevent- 
ing any  unlawful  or  improper  acts  on  the  part  of  the  incumbent. 

State  V.  Jarrett  17  M.  309  2  Abb.  Pr.  N.  S.,  289:  74  N.  C.  103 
cited.  Watts  Actions,  v.  3  p.  772.  High  on  Injunctions,  section 
1315. 

Upon  the  other  hand,  and  upon  this  principle,  officers  de  facto 
and  in  possession  are  frequently  entitled  to  protection  in  the  per- 
formance of  their  official  duties,  from  forcible  interference  pending 
an  action  by  parties  claiming  to  be  officers  de  jure  to  try  the  title, 
and  such  protection  in  no  manner  determines  the  question  of  title, 
but  merely  goes  to  the  protection  of  the  incumbents  against  the 
interference  of  claimants  out  of  possession,  whose  title  is  not  yet 
established.     See  High  on  Injunctions,  section  1315. 

5{C  ^p  5jC  rf^C  3JC  rffJ  ^  ?js 

Indeed  the  case  in  the  5  O.  S.,  242,  as  well  stales  the  law  as  any 
other  I  have  seen.  In  that  case  the  court  entertained  the  bill  be- 
cause there  were  matters  alleged,  connected  with  the  trust  prop- 
erty, which  gave  it  jurisdiction;  but  having  determined  that  the 
plaintiffs  were  not  upon  final  hearing,  entitled  to  the  equitable  relief 
prayed  for,  independently  of  the  question  of  validity  of  the  election, 
they  refused  to  retain  the  bill  for  that  purpose,  but  dismissed  it 
altogether.  iVnd  so  here  if  the  matters  alleged,  independently  of 
the  question  of  the  title  to  the  office,  be  insufficient,  to  giv^e  this 
court  jurisdiction  we  will  not  retain  the  petition  for  the  purpose  of 
determining  that  question,  but  would  dismiss  it. 

It  is  undoubtedly  true  as  a  branch  of  this  jurisdiction  that 
where  property  is  conveyed  to  trustees  for  the  use  of  a  religious 
a.ssociation  upon  the  condition  of  its  being  forever  used  as  a  place 
of  worship  in  accordance  with  the  forms  and  doctrines  of  a  partic- 
ular church,  such  doctrinal  points  may  be  proper  subjects  of 
investigation  by  the  court  in  determining  whether  such  a  per\^er- 
sion  of  the  trust  exists  as  to  warrant  an  injunction. 
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But  where  such  investigation  is  not  necessary  for  the  protection 
and  enforcement  of  the  trust,  the  court  will  not  institute  any 
inquiries  into  doctrinal  or  polemical  questions. 

Let  us  examine  the  petition  then  and  see  whether  it  contains 
facts,  independent  of  this  title  to  the  office,  which  give  us  juris- 
diction; and,  if  so,  whether  this  question  is  incidentally  connected 
with  it,  so  that  we  can  investigate  and  determine  that  also.  The 
allegations  of  this  petition  which  are  independent  of,  and  do  not 
relate  to  the  election  of  the  defendants  or  the  legality  of  their  claim 
to  the  offices  which  they  hold,  are,  after  reciting  the  incorporation 
of  the  church  and  the  accumulation  by  it  of  property  for  use  in  edu- 
cation and  religious  purposes,  as  follows: 

1.  That  the  defendants,  since  they  have  undertaken  to  act  as 
wardens  and  vestrymen  of  the  church,  have  taken  into  their  cus- 
tody all  the  property,  real  and  personal,  and  the  temporalities  of  the 
church  and  assumed  to  manage  and  control  them. 

2.  They  have  in  an  arbitrary  and  unwarranted  manner  inter- 
fered with  the  rector  of  the  parish  in  the  performance  of  his  cleri- 
cal duties. 

3.  They  have  endeavored  to  compel  the  rector  to  resign,  who 
is  desired  to  be  retained  in  the  rectorship  by  a  large  majority  of 
the  members  of  the  church. 

4.  And  to  prevent  the  practice  of  any  rite  or  ceremony  or  the 
inculcation  of  any  doctrine  except  as  the  defendants  might  dictate. 

These  four  constitute  all  the  charges  against  tne  defendants 
after  their  election  as  wardens  and  vestrymen  and  which  charges 
it  is  claimed  give  a  court  of  equity  jurisdiction  to  restrain  the  de- 
ten  iants,  and  jurisdiction  of  the  whole  matter  so  that  as  ancillary 
to  the  relief  which  these  matters  entitle  plaintiffs  to,  the  court 
may  in  this  proceeding  try  the  title  of  the  defendants  to,  and  finally 
oust  th^mlrom  their  offices. 

It  is  further  alleged  in  the  petition  that  by  reason  of  this  un- 
lawful conduct  of  the  defendants  Trinity  church  is  divided  into 
factions  the  value  of  its  property  is  depreciated,  a  division  of  the 
congregation  is  threatened,  the  revenues  of  the  church  have  been 
diminished,  a  large  number  of  pews  upon  which  the  church  depends 
for  the  payment  of  its  current  expenses  remain  unrented,  whereby 
danger  is  imminent  of  the  sale  and  sacrifice  of  church  property  to 
pay  outstanding  debts,  secured  by  a  mortgage  thereon,  and 
irreparable  in)ury  is  likely  to  be  done  to  the  plaintififs  and  their 
interests  in  said  church  property. 

These  latter  allegations  are  not  of  distinct  acts  of  the  defend- 
ants, but  of  the  damage  which  has  resulted  or  is  likely  to  result 
from  the  acts  already  charged,  and,  independently  of  the  questions 
of  the  legality  of  the  election,  is  all  that  there  is  to  entitle  the  plain- 
tiffs to  relief  from  a  court  of  equity. 

We  cannot  take  judicial  notice  of  the  canons  or  constitutions 
of  the  Episcopal  church  nor  of  the  rules  or  by-laws  of  this  church, 
except  as  they  ;are  set  out  in  the  petition,  with  sufficient  definite- 
ness  to  understand  them.     The  only  canon  set  forth   in  the  peti- 
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tion  relates  solely  to  the  qualification  of  voters,  and  is  unimportant 
except  in  connection  with  that  subject. 

Take  the  first  charge  made  in  the  petition  that  the  defendants 
have,  as  wardens  and  vestrymen,  taken  into  their  custody  the 
church  property.  What  is  there  anywhere  in  the  petition,  outside 
of  the  legality  of  the  election,  to  show  that  they  are  not  entitled  to 
such  control?  I  do  not  find  anything.  It  seems  to  be  admitted 
in  argument  that  a  legally  elected  board  would  be  entitled  to  such, 
control;  and,  as  the  petition  alleges  that  the  wardens  and  vestry- 
men are  the  trustees  of  the  church,  it  would  probably  follow  as  a 
matter  ol  law  that  they  would  be  the  legal  custodians  of  the  church 
property . 

Take  the  second  charge,  that  the  defendants  have  in  an  arbi- 
trary and  unwarranted  manner  interfered  with  the  rector  of  the 
parish  in  the  performance  of  his  clerical  duties.  Leave  out  of  view 
for  the  present  the  words  '^arbitrary  and  unwarranted"  and  what 
is  there  in  the  petition,  to  show  this  court,  affirmatively,  that  the 
wardens  and  vestry  of  this  church  have  not  the  right  under  the 
constitution  or  canons  of  the  Episcopal  Church  of  the  Diocese, 
or  under  the  rules  or  by-laws  of  this  particular  church  organization, 
to  interfere  with  the  rector  in  his  clerical  duties,  or  that  he  is  not, 
in  the  performance  of. those  duties,  subject  to  the  wardens  and 
vestry?  I  do  not  find  anything  alleged,  and  I  cannot  know 
whether  anything  exists  unless  it  is  alleged. 

The  charge  that  they  have  in  an  arbitrary  and  unwarranted 
manner  so  interfered,  adds  nothing  whatever,  in  my  judgment  to 
the  charge.  It  is  the  conclusion  of  law  of  the  plaintiflFs;  the  facts, 
the  specific  acts,  which  are  claimed  to  be  arbitrary  and  unwarranted 
are  not  alleged.  These  plaintiffs  might  deem  these  acts  wholly 
arbitrary  which,  viewed  by  the  court,  in  the  light  of  law,  would 
appear  entirely  legal  and  warranted. 

So  with  the  third  charge,  that  they  have  endeavored  to  compel 
the  rector  to  resign.  For  aught  that  appears  they  have  the  right 
to  compel  him  to  resign.  There  is  no  legal  inference  arising  from 
the  fact  that  a  majority  of  the  members  of  a  corporate  body  desire 
to  keep  a  particular  person  in  its  employment,  that  the  trustees, 
legally  elected,  may  not  compel  such  employee  to  resign,  or  may 
not  discharge  him.  If  there  is  any  law  of  the  church  in  this  sub- 
ject it  is  not  averred  here.  The  only  other  affirmative  allegation, 
the  fourth,  alleges  that  the  defendants  seek  to  prevent  the  practice 
of  any  rite  or  ceremony,  or  the  inculcation  of  any  doctrine  except 
as  the  defendants  might  dictate.  If  the  wardens  and  vestry  should 
attempt  to  dictate  doctrines  or  rites  or  ceremonies  which  according 
to  the  creed  or  belief  of  this  church,  were  schismatic  or  heretical, 
complaint  might  well  be  made  of  such  by  those  adhering  to  the 
faith  of  the  church  who  were  interested  in  this  incorporation,  be- 
cause here  might  be  involved  a  perversion  of  the  trust  property 
from  the  purposes  of  the  trust.  Whether  here  in  the  civil  courts 
or  to  the  church  authorities  in  the  first  instance,  it  is  not  necessary 
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now  to  determine,  although,  under  the  allegation  of  the  petition,  I 
think  they  might  come  here;  but  there  is  no  such  charge  here. 
What  rites,  ceremonies  or  doctrines  the  defendants  have  dictated, 
we  are  not  informed.  For  aught  that  appears,  they  may  have  been 
in  strict  accord  with  the  canons  and  rubrics  of  the  church,  and 
the  faith  professed  and  taught  by  the  church.  If  they  do  so  ac- 
cord, then  no  member  of  the  church  can  complain.  If  they  do  not, 
before  this  court  can  advise  or  control,  they  must  at  least  be 
distinctly  averred,  and  the  valuation  be  clearly  made  to  appear. 

Upon  none  of  these  charges  can  we  get  any  aid  from  the  law 
of  the  state  creating  the  corporation. 

The  act  incorporating  the  wardens  and  vestry  of  the  church, 
passed  February  28,  1842,  (39  O.  L.,  62)  provided  that  they  should 
be  entitled  to  all  rights,  privileges  and  immunities  granted  by,  and 
shall  be  subject  to  all  the  restrictions  of  the  act  of  March  5,  1836, 
in  relation  to  incorporated  religious  societies.  And  that  act  (Cur- 
win's  vStatutes  page  235)  provides  that  such  society  when  incorpor- 
ated, may  elect  such  officers  and  make  such  rules  as  may  be  neces- 
sary and  expedient  for  its  own  government  and  the  management 
of  its  own  affairs. 

So  that  whatever  power,  control  or  jurisdiction  the  wardens 
and  vestry  have,  depends  upon  the  rules  and  regulations  made 
for  the  government  of  the  church,  either  by  itself  or  by  the  church 
with  which  it  may  be  in  canonical  union.  None  of  these  are  here 
set  forth,  except  the  one  relating  to  the  qualifications  of  voters  at 
the  corporate  elections. 

Now,  I  take  it  that  unless  these  acts  of  the  officers  of  the 
church  are  shown  to  be  illegal,  and  in  violation  of  the  trust  reposed 
in  the  officers  or  ultra  vires y  so  as  to  give  a  court  of  equity  juris- 
diction upon  the  general  ground  of  the  case  of  equity  over  all 
classes  of  trusts,  the  court  cannot  interfere  at  the  suit  of  a  small 
number  of  the  members,  even  though  it  appears  that  the  result  of 
such  acts  is  to  divide  the  church  into  factions,  to  depreciate  the 
value  of  its  property,  to  divide  its  congregation,  to  reduce  its  rev- 
enues or  empty  a  portion  of  its  pews,  any  more  than,  at  the  suit  of 
any  member  of  any  other  corporation,  can  it  restrain  the  control 
and  management  of  its  trustees  or  directors,  which  are  not  shown 
to  be  illegal  or  tdtra  vires,  lor  the  manifest  reason  that  every  one  of 
these  misfortunes  may  follow  from  the  legal  acts  of  the  trustees 
and  from  their  refusal  at  the  will  of  a  minority  or  even  a  majority 
of  the  members  to  act  in  violation  of  their  trust  or  in  an  unlawful 
and  unwarranted  manner.  Of  course  I  will  not  be  misunderstood 
here.  I  am  expressing  no  opinion  as  to  the  legality  or  propriety  of 
any  of  their  acts.  I  have  no  opinion  on  the  subject  but  am  unable 
simply  from  the  allegations  in  the  petition  to  which  I  alone  can 
look  to  say  they  are  illegal  or  improper,  so  as  to  give  me,  sitting 
as  a  chancellor,  the  right  to  interfere  with  or  restrain  them.  In 
the  view  I  take  of  this  case  I  agree,  in  the  main,  with  the  proposi- 
tions of  law  argued  by  counsel  for  these  plaintiffs,  but  am  unable 
to  see  that  the  facts  alleged  bring  the  case  at  bar  within  those 
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principles  which  he  contends  for.  It  is  urged,  however,  that  another 
ground  of  equitable  jurisdiction  over  this  class  of  property  trusts, 
is  that  where  dissensions  have  grown  up,  which  are  irreconcilable, 
and  which  divide  the  congregation  and  membership,  equity  will 
interfere  to  preserve  the  property  and  temporalities  of  the  church. 
Just  what  remedy  equity  will  apply  I  am  not  quite  able 
to  discover  from  any  thing  which  has  been  urged  on 
argument.  I  know  of  no  case  which  so  holds,  and  of  no 
principle  which  is  as  broad  as  that  claimed,  but  if  there  were,  there 
is  no  allegation  here  to  bring  the  case  within  it.  It  is  said  Trinity 
church  is  divided  into  factions,  but  we  are  not  told  what  are  the 
factions,  how  exten-sive,  upon  what  question  they  are  at  difference, 
whether  of  doctrine,  church  government,  who  shall  hold  the 
offices,  or  whether  anything  more  exists  than  is  very  common  in 
church  organizations,  a  difference  of  opinion  upon  matters,  as  to 
which  they  have  legal  right  to  strive  within  themselves  for  the 
mastery,  or  which  are  properly  cognizable  in  the  ecclesiastical  body 
of  which  the  church  is  a  member,  by  whatever  form  of  judiciary 
it  may  establish. 

In  this  class  of  cases,  where  the  matter  complained  of  involves  no 
violation  of  trust,  no  diversion  of  the  trust  property,  the  rule  of  action 
which  would  govern  the  civil  courts,  founded  in  a  broad  and  sound 
view  of  the  relations  of  church  and  state  under  our  system  of  laws,  and 
supported  by  a  prepondering  weight  of  authority,  is  to  leave  ques- 
tions of  discipline,  or  of  faith,  or  ecclesiastical  rule,  custom  or  law 
to  the  properly  constituted  church  judiciaries,  whether  of  the  in- 
dividual church,  where  it  is  an  independent  organization  or  of  the 
general  organization  with  which  it  is  in  connection  in  the  matter 
of  ecclesiastical  government,  and  that  the  legal  tribunals  should 
accept  such  decisions,  when  made,  as  binding  upon  them.  13 
Wallace  679,  1  Speers  Eq.  87,  45  Missouri  183,  High  on  Injunc- 
tions, section  310. 

I  am  firm  in  the  conviction  that  it  would  be  a  calamity  to 
this,  or  any  other  church,  to  have  the  precedent  established  for  it, 
that  an  appeal  to  the  civil  courts  could  be  made  whenever  differ- 
ences should  arise  between  its  members,  and  that  we  ought  not  to 
establish  such  precedent,  unless  the  law  clearly  demands  it  of  us. 
We  think  it  does  not. 

It  seems  to  me,  therefore,  that  we  have  no  power  to  grant  the 
relief  demanded  here.  That  the  only  real  question  involved  in  this 
petition  is  the  validity  of  this  election.  That  question  I  cannot 
examine.  li  was  very  ably  argued,  and  is  a  very  interesting  one. 
I  do  not  express  any  opinion  upon  it,  but  in  accordance  with  the 
view  as  already  expressed  I  must  sustain  the  demurrer. 
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NATIONAL  BANKS— INTEREST  AND  USURY. 

[Cuyahoga  Common  Pleas  Court,  October  Term,  1881.] 

John  Huntington  v.  Marin  Krejci,  Second  National  Bank 
OF  Cleveland,  Ohio,  et  al. 

1.  The  statutes  of  Ohio  upon  the  subject  of  usury  do  not  aiFect  National 

banks.  ^ 

2.  The  remedies  given  by  the  act  of  congress  known  as  the  National  Currency 

Act  for  the  taking  of  illegal  interest  are  exclusive. 

3.  Where  illegal  interest  has  been  received  by  a  National  bank  upon  the  dis- 

count of  negotiable  paper,  the  bank  can  recover  only  the  face  of  the  note 
without  interest.  So  far  as  interest  has  been  paid,  it  cannot  be  set  off  or 
deducted,  but  must  be  sued  for  as  a  penalty ;  but  what  has  not  been  paid 
cannot  be  recovered. 

This  case  was  heard  by  the  court  upon  the  issues  made  be- 
tween defendant,  Krejci,  and  the  Second  National  Bank  of  Cleve- 
land, Ohio.     The  opinion  states  the  case. 

McMath,  Weed  &  Dellenbaugh,  for  the  Second  National  Bank. 

Wilson  &  Sykora,  for  Krejci. 

Williamson,  J. 

The  issues  made  in  this  case  between  the  delendant,  Krejci,  and 
the  Second  National  Bank,  of  Cleveland,  require  a  construction  of  the 
act  of  congress,  known  as  the  National  Currency  Act.  It  appears 
that  some  years  ago  Krejci  borrowed  of  the  Second  National  Bank 
the  sum  of  $3,975.  Th^  original  loan  has  been  renewed  from 
time  to  time,  and  new  notes  given  upon  which  interest  was  paid  at 
the  rate  of  nine  per  cent,  per  annum,  a  rate  in  excess  of  that  al- 
lowed by  law.  The  interest  thus  paid  amounts  to  $851.02.  The 
question,  presented  is  whether  or  not  this  amount  is  to  be  applied 
as  a  payment  upon  the  principal  of  the  note.  * 

'*In  relation  to  usury,  and  the  rights  and  liabilities  of  the  par- 
ties participating  in  the  offense,  congress  has  assumed  to  make  pro- 
vision, and  the  provision  so  made  must  be  regarded  as  exclusive. 
In  this  respect,  the  act  of  congress  prescribes  the  only  rule,  and 
over  it  the  legislative  power  of  the  state  has  no  control.*'  Higley 
V.  First  National  Bank,  26  O.  S.,  75. 

The  act  of  congress,  after  limiting  the  rate  of  interest  to  be 
taken,  declares: 

'*The  taking,  receiving,  reserving,  or  charging  a*rate  of  inter- 
est greater  than  is  allowed  by  the  preceding  section,  when  know- 
ingly done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which 
the  note,  bill  or  other  evidence  ol  the  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon.  In  case  the  greater 
rate  of  interest  has  been  paid,  the  penson  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may  recover  back,  in  an 
action  in  the  nature  of  an  action  of  debt,  twice  the  amount  of  the 
interest  thus  paid  from  the  association  taking  or  receiving  the 
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same;  provided  such  action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred/' 

In  Higley  v.  First  National  Bank,  supra,  it  was  held  that  the 
knowingly  taking  or  receiving  by  a  National  Bank,  of  a  rate  of  in-, 
terest  greater  than  that  allowed  by  law  upon  a  loan  of  money,  does 
not  entitle  the  person  paying  the  same,  to  have  it  applied  as  a  pay- 
ment of  so  much  of  the  principal  in  an  action  brought  to  recover 
the  principal  debt  more  than  two  years  alter  such  payment  was 
made.  In  that  case  the  court  of  common  pleas  deducted  from  the 
amount  sued  for  by  the  bank,  twice  the  amount  of  the  usurious 
interest  paid  within  two  years  before  filing  the  answer;  but  the 
bank  did  not  assign  this  as  error,  and  the  supreme  court  therefore 
said  that  whether  the  rebatement  was  properly  allowed  was  not  a 
question  before  them.  The  reasoning  of  the  court,  however,  indi- 
cates that  it  was  not  regarded  as  a  proper  allowance.  Counsel  for 
Krejci,  however,  contend  that  such  an  allowance  was  approved  in 
Bank  of  Cadiz  v.  Slemmons,  34  O.  S.,  142.  But  a  careful  examin- 
ation of  that  case  shows  that  the  effect  of  a  payment  of  usurious  in- 
teiest  was  not  considered.  The  defendants  had  not  paid  interest, 
but  it  was  computed  and  carried  into  the  note,  and  the  court  de- 
cided that  payments  made  on  a  note  embracing  illegal  interest 
would  be  applied  in  payment  of  the  principal,  and  if  a  note  was  re- 
newed, the  illegal  interest  on  both  notes  would  be  disallowed. 

But  if  this  decision  were  as  contended,  I  think  it  would 
be  inconsistent  with  Barnett  v.  Muncie  National  Bank,  98  U.  S., 
555,  which  I  should  be  obliged  to  follow.  In  a  suit  on  a  bill  of 
exchange,  it  vvas  claimed  as  a  first  defense  that  more  than  the 
amount  of  the  bill  had  been  paid  as  usurious  interest  on  a  large 
number  of  notes,  which  were  arranged  in  series  for  the  purpose 
of  evasion,  but  in  reality  represented  a  continuous  loan  varying  in 
amount  and  all  paid  but  the  bill  in  suit.  The  second  defense  was 
that  a  certain  amount  had  been  paid  as  usurious  interest  upon  the 
series  of  which  the  bill  in  suit  was  the  last  renewal,  and  this  should 
be  applied  as  a  payment.  The  third  defense  was  substantially  a 
repetition  of  the  first,  but  ended  with  a  prayer  for  the  recovery  of 
double  the  amount  of  interest  paid  as  a  penalty.  The  supreme 
court  held  that  demurrers  to  the  first  and  third  defenses  were  prop- 
erly sustained.  The  second  defense  was  evidently  like  the  claim 
made  here  by  Krejci,  and  the  demurrer  to  it  was  overruled  in  the 
circuit  court,  but  whether  properly  so  or  not  was  not  decided  by 
the  supreme  court.  In  passing  upon  the  other  demurrer,  however, 
the  court  say : 

"Two  categories  are  thus  defined,  and  the  consequences  de- 
nounced: 

**1.  Where  illegal  interest  has  been  knowingly  stipulated  for 
but  not  paid,  then  only  the  sum  lent,  without  interest  can  be  re- 
covered. 

"2.  Where  such  illegal  interest  has  been  paid,  then  twice  the 
amount  so  paid  can  be  recovered,  in  a  penal  action  of  debt,  or  suit 
in  the  nature  of  such  action  against  the  offending  bank,  brought  by 
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the  persons  paying  the  same  or  their  legal  representatives  *  *  * 
In  the  first  defense,  the  payment  of  the  usurious  interest  is  dis- 
tinctly averred,  and  it  is  sought  to  apply  it  by  way  of  offset  or  pay- 
ment to  the  bill  of  exchange  in  suit.  In  our  analysis  of  the  statute 
we  have  seen  that  this  could  not  be  done.  Nothing  more  need  be 
said  upon  the  subject.''  The  third  defense  was  held  fatally  de- 
fective tor  the  reason.  Under  the  rules  thus  announced,  it  is  clear 
that  the  illegal  interest  paid  by  Krejci  cannot  be  applied  in  reduction 
of  the  principal  of  his  notes. 

But  it  is  clear,  also,  I  think,  that  the  bank  can  recover  only  the 
face  of  the  notes,  without  interest.  If  unaffected  by  an  illegal 
contract,  the  notes  would  "carry  with*'  them  interest  from  the  date 
of  maturity;  but  as  illegal  interest  was  knowingly  taken,  all  inter- 
est after  maturity,  as  well  as  before,  is  forfeited.  In  other  words, 
the  interest-bearing  power  of  the  note  is  destroyed.  So  far  as  in- 
terest^ has  been  paid,  it  cannot  be  set  off  or  deducted,  but  must 
be  sued  for  as  a  penalty;  but  what  has  not  been  paid  cannot  be  re- 
covered. This  is  in  accordance  with  the  decision  in  the  circuit 
court  of  the  Western  district  of  Pennsylvania  in  First  National 
Bank  v.  Slauffe,  1  Fed.  Rep.,  187.  After  quoting  from  Barnett  v. 
National  Bank,  McKennon,  J.,  says: 

"It  is  thus  declared  that  the  effect  of  a  mere  stipulation  for 
illegal  interest  by  a  National  bank  is  to  deprive  it  of  the  right  to 
recover  mere  than  *the  sum  lent,  without  interest;'  but  surely,  the 
receiving  of  illegal  interest  in  furtherance  of  a  stipulation  to  that 
effect  cannot  place  the  bank  upon  any  better  footing.  It  will  un- 
doubtedly preclude  the  recovery  by  the  debtor  of  the  penalty  for 
an  usurious  payment  by  way  of  set-off  against  his  debt,  but  it 
cannot  invest  the  creditor  with  a  right  to  recover  what  the  law  de- 
clared he  shall  forfeit  by  reason  of  his  unlawful  agreement." 

In  this  case,  therefore,  the  bank  is  entitled  to  tecover  the  exact 
sum  lent,  $3,975. 


BILLS  AND  NOTES— ELECTION, 

[Cuyahoga  Common  Pleas  Court.] 

Second    Nation ai.    Bank    of    Cleveland,  Ohio,    v.    David 

Morrison  et  al. 

1.  The  taking  hy  an  endorsee  of  an  accommodation  negotiable  promissory 

note,  with  full  notice  that  the  note  was  a  mere  gift,  does  not  prevent  the 
endorsee  for  value  before  maturity  from  taking  a  good  title. 

2.  The  endorser  of  accommodation  paper  lends  his  credit  without  any  con- 

straint as  to  the  manner  of  its  use. 

3.  The  endorser  of  a  note  before  utterance  is  a  joint  maker  thereof  in  the  ab- 

sence of  an  agreement  with  the  endorsee  limiting  his  liability. 

4.  The  doctrine  of  election  onlv  applies  to  cases  where  the  plaintiff  seeks  to 

enforce  the  dame  right  that  the  plaintiff  is  attempting  to  put  in  execu- 
tion in  another  action  which  is  then  pending. 
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5.  The  plain tiif  cannot  be  compelled  to  first  exhanst  the  security  which  it 
holas  from  the  principal,  but  it  has  a  right  to  proceed  against  both  at  the 
same  time,  and  to  make  the  best  it  can  of  both.  The  remedy  of  the 
surety  is  to  pay  the  debt,  and  he  will  then  be  subrogated  to  and  may  en- 
force all  collateral  security  held  by  the  bank  for  the  payment  of  the 
debt. 

This  case  was  heard  by  the  court  upon  a  demurrer  to 
Morrison's  answer  to  the  plaintiflF's  petition.  The  opinion  states 
the  case. 

McMath,  Weed  &  Dellenbaugh  for  the  Second  National  Bank. 

Willson  &  Sykora,  for  David  Morrison. 

Hamilton,  J. 

This  case  was  brought  by  the  bank  as  endorsee  of  a  negotiable 
promissory  note  made  by  Martin  Krejci  and  endorsed  in  blank  by 
David  Morrison  and  J.  W.  Sykora.  Morrison  alone  answers, 
averring  that  be  endorsed  the  note  as  an  accommodation  endorser 
and  surety  for  Krejci  and  Sykora  without  consideration  and  that 
the  plaintiff  was  well  aware  of  and  knew  that  there  was  no  con- 
sideratign  for  his  signing  the  note  at  the  time  Sykora  endorsed  and 
delivered  it  to  the  plaintiff.  To  this  answer  the  plaintiff  demurs, 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  defense. 

What  is  the  form  of  the  exact  contract  in  suit  in  the  case  at 
bar?  In  form,  it  is  a  negotiable  promissory  note.  Its  legal  effect 
is  an  unqualified  agreement  on  the  part  of  the  maker  to  pay  to  the 
payee  or  any  endorsee  of  the  instrument  a  sum  certain  on  a  day 
certain ;  while  it  is  also  a  conditional  promise  on  the  part  of  the 
endorsers  to  the  endorsee  to  pay  the  full  face  of  the  note  upon 
default  of  the  maker  and  due  notice  to  themselves.  The  contract, 
therefore  is  one  which  may  lawfully  exist  between  these  parties. 
It  is  the  exact  contract  which  exists  between  the  parties  as 
to  every  note  discounted  by  a  bank  in  the  usual  and  ordinary 
course  of  business.  No  clsim  is  made  that  the  bank  did  not  pay 
a  valuable  consideration  for  it,  or  that  any  fraud  was  practiced  upon 
any  party  or  that  it  has  been  paid,  or  that  under  the  form  of  a 
legitimate  contract  was  hidden  any  usurious  artifice  or  scheme,  so 
that  the  contract  itself  has  no  stain  of  excessive  interest,  of  fraud 
or  illegality.  Clearly  it  is  a  well  settled  principle  of  law  that 
Morrison,  by  endorsing  said  note  before  its  delivery  to  the  bank, 
for  the  accommodation  of  his  co-defendants,  loaned  them  his  credit 
without  any  constraint  as  to  the  manner  of  its  use.  The  want  of 
consideration,  and  the  further  fact  that  Morrison  was  an  accommo- 
dation endorser  or  surety,  does  not  affect  the  rights  of  the  bank  as 
an  endorsee,  though  taking  it  with  notice.  Thatcher  v.  West 
River  National  Bank,  19  Mich.,  196:  Fulweiler  v.  Hughes,  17  Pa. 
St.,  448. 

In  the  case  at  bar,  Morrison  endorsd  said  note  at  the  time  of 
the  execution  thereof,  and  the  law  presumes  it  to  have  been  made 
for  the  same  consideration  as  the  note  itself,  and  a  part  of  the  con- 
tract thereby  expressed.     Good  v.  Martin,  95  U.  S.  90. 
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It  is  well  settled  principle  of  law  in  Ohio  that  an  endorser 
before  the  utterance  of  the  note  is  a  joint  maker.  In  this  case  it  is 
distinctly  averred  in  plaintiflF*s  petition  (and  not  denied  in  Morrison's 
answer)  that  he  endorsed  said  note  at  the  time  of  its  inception,  and 
that  subsequently  it  was  transferred  to  the  bank  in  the  usual  and 
ordinary  course  of  doing  business. 

Morrison  also  avers  in  his  answer  tD  plaintiflF's  petition  that 
**said  plaintiff**  at  the  time  of  the  reception  of  said  note  by  it,  had 
and  held  and  still  has  and  holds,  a  note  of  ^7,000  secured  by  mortgage 
upon  the  property  of  said  Martin  Krejci  as  collateral  security  to  the 
note  described  in  plaintifl  *s  petition.  *  *  He  also  avers  the  insolvency  of 
his  two  co-defendants,  and  prays  that  the  plaintiff  may  be  required 
first  to  exhaust  its  remedy  against  Kreici  in  an  action  now  pend- 
ing to  foreclose  said  mortgage  for  $7,000  before  obtaining  judgment 
in  the  case  at  bar.  True  or  false,  the  pendency  of  an  action  to  en- 
force the  payment  of  said  mortgage  will  not  prevent  this  plaintiff 
from  obtaining  the  fullest  measure  of  justice.  The  plaintiff  cannot 
be  compelled  to  elect  as  to  which  remedy  it  will  pursue  for  the 
reason  that  the  doctrine  of  election  only  applies  to  cases  where  the 
plaintiff  seeks  to  enforce  against  the  defendant  the  same  ri^ht  that 
the  plaintitl  is  attempting  to  put  in  execution  in  an  action  which 
is  then  pending;  as,  where  an  action  for  an  account  is  pending, 
and  the  plaintiff  files  a  bill  for  an  account.  It  is  put  upon  this 
ground:  As  the  parties  are  the  same,  and  the  relief  is  the  same, 
the  second  suit  is  merely  for  vexation  and  annoyance,  and  conse- 
quently will  not  be  entertained  by  the  court. 

In  Lord  v.  The  Ocean  Bank,  20  Pa.  St.,  384,  the  opinion  of 
the  court  was  delivered  by  the  famous  Chief -Justice,  Jeremiah  S. 
Black,  who  said:  "The  fact  that  the  holder  had  other  collateral 
security  for  the  same  debt,  more  than  sufficient  to  cover  it.  from 
which,  however,  the  debt  had  not  been  realized,  is  not  a  ground  of 
defense  on  the  part  of  the  maker.**  In  the  case  at  the  bar  the 
plaintiff  is  not  seeking  to  put  in  execution  the  same  remedy  to 
recover  its  claim,  and  there  is  no  reason  why  it  may  not,  in  good 
conscience,  have  recourse  to  all  the  means  of  reparation  at  its 
command  which  the  courts  ot  this  country  will  give,  and  after 
ascertaining  the  extent  of  the  relief  which  will  be  granted,  then 
make  its  election  and  enforce  the  judgment  or  decree  of  this  court, 
which  it  may  be  advised  metes  out  to  it  the  fullest  measure  of  jus- 
tice. Notwithstanding  the  fact  that  a  mortgagee  has  a  double  se- 
curity, he  has  a  right  to  proceed  against  both  at  the  same  time,  and 
to  make  the  best  he  can  of  both.  It  would  be  a  strange  anomaly 
not  to  allow  the  bank  to  pursue  all  of  its  remedies  till  it  has  ob- 
tained satisfaction  of  its  debt.  If  Morrison  is  compelled  to  pay  this 
plaintiff's  claim,  he  will  be  subrogated  to  all  of  the  legal  and 
equitable  rights  of  the  bank.  The  auxiliary  equity,  known  as  the 
doctrine  of  subrogation,  will  enable  Morrison  to  reap  the  benefit 
of  any  securities  which  the  bank  holds  against  Krejci,  and  by 
the  use  of  which  he  may  thus  be  made  whole.  Equity  will  not  in- 
terfere with  the  rights  of  the  bank  to  enforce  payment  out  of  any 
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of  its  securities,  and  therefore  equity  will  substitute  Morrison  to 
the  rights  of  the  bank  against  other  securities  which  it  now  holds. 
Bispham's  Principles  of  Equity,  sections  335  to  342,  both  inclusive. 

It  is  settled  by  a  long  continued  and  unvarying  current  of 
authorities  that  the  bank  cannot  be  compelled,  before  proceeding 
to  enforce  the  payment  of  the  note  sued  upon  in  this  case,  to  first 
exhaust  the  security  which  it  holds  from  the  principal  for  the 
payment  of  the  debt.  Clearly,  it  is  equally  well  settled  that 
Morrsion*s  remedy  is  to  pay  the  debt,  and  he  will  then  be  subro- 
gated to,  and  may  enforce  all  collateral  security  held  by  the  bank 
to  secure  to  payment  of  the  note  upon  which  this  action  is  predi- 
cated. 

The  demurrer,  therefore,  must  be  sustained. 


HOMICIDE— EVIDENCE— INSANE. 

[Henry  Common  Pleas  Court.] 

State  of  Ohio  v.  Peter  D.  Cole. 

The  law  presumes  every  person  to  be  of  sane  mind  until  the  contrary  is 
Hhown,  and,  therefore  the  burden  of  proving  that  a  person  accused  of 
having  committed  a  homicide  was  insane  at  the  time  he  committed  it, 
rests  with  him,  and  he  must  satisfy  the  jury  by  a  fair  preponderance  of 
testimony. 

Moore,  J. 

The  defense  of  insanity  as  set  up  in  this  case  on  the  part  of  the 
defendant  is  an  affirmative  one.  The  law  presumes  every  person  to 
be  of  sane  mind  until  the  contrary  is  shown,  hence  the  burden  of 
proving  the  defendant  insane  rests  with  him  and  he  must  satisfy 
you  by  a  fair  preponderance  of  testimony  that  at  the  time  he  com- 
mitted the  oflFense  charged  in  the  indictment  he  was  of  unsound 
mind,  and  to  the  extent  that  will  hereafter  be  explained  to  you. 

It  is  claimed  on  part  of  the  defense  that  at  the  time  the  de- 
fendant shot  and  killed  John  Harmon  he  was  unconscious  for  the 
instant,  by  an  irresistible  impulse  which,  without  power  on  his 
part  to  resist,  compelled  or  prompted  him  to  do  the  act. 

The  doctrine  that  a  criminal  act  may  be  excused  upon  the 
motion  of  an  irresistible  impulse  to  commit  it  when  the  oflFender  has 
the  ability  to  discover  his  legal  and  moral  duty  in  respect  to  it  has 
no  place  in  the  law:  and  there  is  no  form  of  insanity  known  to  the 
law  as  a  shield  for  an  act  otherwise  criminal,  in  which  the  facul- 
ties are  so  disordered  or  deranged  that  a  man,  although  he  sees  the 
moral  quality  of  his  act  as  wrong,  is  unable  to  control  them  and  is 
urged  by  some  mysterious  pressure  to  the  commission  of  the  act, 
the  consequences  of  which  he  anticipates  and  knows.  To  recog- 
nize such  a  principle,  life,  property,  and  rights  of  persons  would 
be  insecure,  and  every  man  who,  by  brooding  over  his  own  wrongs, 
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real,  or  imaginary,  shall  work  himself  tip  to  an  irresistible  impulse 
to  avenge  himself,  can,  with  impunity,  become  his  own  judge  and 
jury  in  his  own  case  for  the  redress  of  his  own  injuries. 

Therefore,  if  the  defendant  at  the  time  he  shot  and  killed  John 
Harmon,  had  knowledge  enough  to  know  that  he  was  firing  a 
pistol,  that  he  was  shooting  Harmon,  and  thereby  doing  an  act 
injurious  or  likely  to  be  injurious  to  Harmon,  and  that  the  act  was 
a  wrongful  one,  he  cannot  assert  an  irresistible  impulse  arising 
from  any  cause  whatever,  as  an  excuse  for  the  crime. 

In  determining  this  question  of  insanity,  you  will  inquire  if  the 
defendant  was  a  free  agent  in  forming  the  purpose  to  kill  John 
Harmon.  Was  he,  at  the  time  the  act  was  committed,  capable  of 
judging  if  that  act  was  right  or  wrong,  and  did  he  know  it  was 
an  offense  against  the  law?  If  you  say  he  did  not,  you  should 
acquit;  if  he  did,  he  is  guilty  of  one  of  the  degrees  of  homicide  to 
which  I  have  called  your  attention. 

I  have  said  to  you  and  you  will  bear  in  mind  that  the  law  pre- 
sumes every  man  of  mature  years  to  be  sane,  that  is,  to  have  mind 
sufficient  to  form  a  criminal  purpose,  to  deliberate  and  premeditate 
upon  the  acts  which  malice,  anger,  hatred,  revenge  or  other  evil 
disposition  might  impel  him  to  perpetrate.  To  defeat  this  presump- 
tion of  sanity  which  meets  the  defense  of  insanity,  at  the  very 
threshold,  the  mental  aberration  relied  on  by  the  defendant  must 
be  affirmatively  established,  by  positive,  or  circumstantial  proof. 

It  is  not  sufficient  that  evidence  is  offered  tending  to  prove  a 
cause  that  might  produce  insanity.  There  must  be  proof  to  satisfy 
you  that  actual  insanity  did  exist  at  the  time  of  the  commis- 
sion of  the  offense.  It  is  not  sufficient  if  the  proof  barely  shows 
that  such  a  state  of  mind  was  possible — ^nor  is  it  sufficient  if  it 
merely  shows  it  to  have  been  probable. 

The  proof  must  be  such  as  to  overrule  the  legal  presumption 
of  sanity — it  must  satisfy  you  that  the  defendant  was  insane.  It 
would  be  unsafe  to  let  loose  upon  society  great  offender**  upon  mere 
theory,  hypothesis,  or  conjecture.  A  rule  that  would  produce  such 
a  result  would  endanger  community,  by  creating  a  means  ol  escape 
from  criminal  justice,  which  the  artful  and  experienced  would  not 
fail  to  embrace. 

The  defense  of  insanity  is  not  uncommon;  it  is  a  defense  often 
attempted  to  be  made  in  cases  where  aggravated  crimes  have  been 
committed  under  circumstances  which  afford  full  proof  of  the 
overt  acts  and  render  hopeless  all  other  means  of  avoiding  punish- 
ment. While  then,  the  plea  of  insanity  is  to  be  regarded  as  a  not 
less  full  and  complete,  as  it  is  a  powerful  defense,  when  satisfac- 
torily established,  and  while  you  should  guard  against  inflicting 
the  penalty  of  crime  against  the  unfortunate  maniac,  you  should  be 
equally  careful  that  you  do  not  suffer  an  ingenious  counterfeit  of 
the  malady  to  furnish  protection  to  the  guilt\\ 

You  will,  therefore  carefully  distinguish  between  acts  done 
under  the  influence  of  a  diseased  mind  and  those  which  originate 
trom  or  rest  in  anger,  hatred  ill-will  or  other  evil,  or  depraved 
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passion,  disposition,  propensity  or  condition.  Acts  done  under 
the  influence  of  the  latter  cannot  be  excused  in  law  under  any 
circumstances.  In  solving  this  question  of  insanity,  do  not  let 
your  minds  rest  in  theory,  hypothesis  or  speculation,  but 
endeavor  to  test  it  by  the  facts  as  they  appear  to  you,  applied  with 
a  careful  and  intelligent  judgment.  Carefully  consider  and  weigh 
all  the  testimony  in  the  case  touching  the  question,  to  the  end, 
that  you  may  arrive  at  the  truth  as  it  in  fact  existed,  divested  of 
speculation  or  conjecture. 

Then,  if  upon  the  whole  the  defendant  has  satisfied  you  by  a 
fair  preponderance  of  the  testimony  that  he  was,  at  the  time  he 
committed  the  offense  charged,  insane,  and  to  the  extent  of  being 
unable  to  determine  that  the  act  he  was  doing  was  right  or  wrong, 
or  that  it  was  an  offense  against  law,  or  his  relation  to  the  act  com- 
mitted and  against  whom  it  was  directed,  your  verdict  will  be  one 
of  acquittal.  If  he  failed  to  satisfy  you,  you  will  hold  him  re- 
sponsible for  his  acts  as  one  that  is  sane. 

The  evidence  of  insanity  as  usually  produced  iuNpases  of  this 
kind  consists  in  delusions,  hallucinations,  or  illusions,  as  the  mani- 
festations of  the  diseased  mind.  No  such  evidence  is  here  offered. 
Neither  have  you  to  any  extent  the  opinion  of  either  experts  or 
non-experts  as  is  usually  produced  to  establish  insanity.  So  you 
are  left  to  determine  from  such  facts  as  are  offered  of  the  defendant 
being  at  times  more  silent  and  down-hearted  in  appearance,  with 
similiar  conditions  to  determine  the  question. 

You  have  also  the  evidence  offered  by  the  state  upon  these 
same  appearances  and  conditions.  Inquire  if  he  was  about  his 
usual  and  ordinary  employment;  was  there  or  had  there  been  any- 
thing unusual  in  his  conversation;  did  he  provide  for  himself  and 
family  m  the  usual  and  ordinary  way. 

Look,  gentlemen,  carefully  and  considerately  to  all  these 
things,  and  then  ask  yourselves  if  you  are  satisfied  by  a  fair  pro- 
ponderance  of  the  testimony  that  at  the  time  the  defendant  shot 
and  killed  John  Harmon  he  was  insane  and  to  the  extent  that 
I  have  said  to  you  it  must  exist  to  make  him  irresponsible.  If  you  so 
find  you  must  acquit,  if  not  he  must  be  held  responsible  for  his 
acts.  I  have  said  in  your  hearing  and  now  repeat  to  you,  that  the 
defendant  had  no  right  in  law  to  take  it  on  himself  to  avenge  his 
own  wrongs,  whether  real  or  imaginary;  and  whatever  improper 
relations  may  have  existed  between  the  deceased  and  the  wife  of 
the  defendant,  it  furnishes  no  excuse  or  justification  to  the  defend- 
ant for  the  act  of  killing  for  which  he  is  charged. 

If  he  was  wronged  the  law  furnished  him  a  remedy.  If  such 
claim  were  permitted  to  prevail  and  such  a  rule  of  law  established, 
there  would  be  no  protection  to  society.  The  most  atrocious 
criminals  would  under  it  be  permitted  to  escape,  by  setting  up  the 
plea  that  they  had  been  first  wronged. 

If  you  permit  any  such  claim  to  control  your  action  in  this  case 
you  will  not  only  have  violated  your  sworn  duty,  but  will  be  doing 
a  great  injustice  to  the  state  and  the  people  of  your  country. 
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HARBORING  A  THIEF. 

[Belmont  Common  Pleas  Court,  March  21,  1882.] 

State  of  Ohio  v.  George  W.  Douglass. 

In  order  to  sustain  an  indictment  charging  the  defendant  with  harboring  one 
F.  W..  a  thief,  the  state  must  prove  that  defendant  did  harbor  and  conceal 
F.  W.,  and  that  F.  W.  was  at  that  time  liable  to  arrest,  indictment  and 
punishment  for  the  crime  of  larceny ;  and  that  defendant  must,  at  the 
.  time,  have  known  that  F.  W.  was  such  thief  and  subject  to  arrest,  and 
that  defendant  wiih  such  knowledge  concealed  or  harbored  said  F.  W. 
for  the  purpose,  and  with  the  intent  to  prevent  his  arrest  and  punishment 
for  the  crime. 

Kelly,  J. 

The  defendant  was  indicted  under  section  6979  of  the  Revised 
Statutes  of  Ohio.  The  indictment  alleged  substantially  that,  on  or 
about  the  10th  day  of  August,  1881,  one  Frederick  Wheatley 
robbed  the  store  of  Wheatley  &  Outland,  of  the  village  of  Boston, 
Belmont  county,  Ohio,  and  stole  therefrom  goods,  specified  in  the 
indictment,  to  the  value  of  $101.27;  and  that  afterwards,  on  or 
about  the  2d  day  of  September,  1881,  the  defendant,  George  W. 
Douglass,  harbored  and  concealed  the  said  Frederick  Wheatley, 
knowing  him  to  be  a  thief,  and  knowing  him  to  be  guilty  of  the 
larceny  charged  in  the  indictment. 

The  evidence  showed  that  the  thief  was  a  brother  of  the  sen- 
ior member  of  the  firm  of  Wheatley  &  Outland,  and  a  second 
cousin  of  the  defendant.  It  was  shown  that  a  robbery  had  been 
committed,  as  charged  in  the  indictment,  and  testimony  was  given, 
pointing,  strongly  to  Frederick  Wheatley  as  the  guilty  person.  It 
was  proven  that  on  the  2d  of  September,  Wheatley  was  arrested 
at  defendant's  house  upon  a  charge  of  having  previously  committed 
some  crime  in  the  state  of  Illinois;  and  testimony  was  given  tend- 
ing to  show  that  the  defendant,  when  asked  as  to  Wheatley 's  where- 
abouts by  the  officers  who  went  to  the  house  to  make  the  arrest,  at 
first  denied  Wheatley' s  being  there,  but  afterwards,  when  assured 
that  the  officers  would  search  the  premises,  induced  Wheatley  to 
come  out  and  deliver  himself  up.  It  was  further  shown  that, 
upon  a  search-warrant  subsequently  issued,  goods  of  Wheatley  & 
Outland  to  the  value  of  about  $2.50  were  found  concealed  in  de- 
fendant's house. 

The  court  charged  the  jury  as  follows: 

In  order  to  maintain  the  indictment,  it  is  essential  that  the 
state  prove:  First.  That  said  Fred  Wheatley  was,  at  the  time  of 
the  act  charged  against  the  defendant,  a  thiel — that  is,  that  he 
(said  Wheatley),  had  recently  before  that  time  stolen  the  personal 
goods  of  another  (namely  of  Wheatley  and  Outland,  the  owners 
named  in  the  indictment),  cf  the  value  of  $35,  or  over  and  that 
Fred  Wheatley  was,  at  that  time,  liable  to  arrest,  indictment  and 
punishment  for  the  crime  of  larceny.  If  said  Fred  Wheatley  stole 
• 
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the  goods  of  another,  and  was  guilty  of  larceny — that  is,  if  he 
took  and  carried  away  the  goods  of  another  without  consent  of  the 
owner  and  without  claim  or  color  of  right,  with  intent  to  deprive 
the  owner  of  them,  and  to  appropriate  them  to  his  own  use, — and 
the  goods  were  of  the  value  ot  $35  and  upwards,  then  said 
Wheatley  was  a  thief  within  the  meaning  of  the  statute. 

Second.  The  defendant  must,  at  the  time,  have  known  that 
Fred  Wheatley  was  such  thief,  and  that  he  was  subject  to,  and  in 
danger  of  arrest  and  punishment  for  said  crime  of  larceny  named 
in  the  indictment,  namelj%  the  goods  of  Wheatley  &  Outland. 

Third.  That  the  defendant  with  such  knowledge,  concealed 
or  harbored  said  Fred  Wheatley  for  the  purpose  and  with  the  in- 
tent to  prevent  his  arrest  and  punishment  for  the  crime. 

Defendant  is  presumed  to  be  innocent  until  his  guilt  is  proved 
beyond  a  reasonable  doubt,  and  each  and  all  of  the  ingredients  of 
the  crime  charged  against  him  must  be  so  proved  before  he  can  be 
convicted. 

If  the  evidence  proves  that  a  larceny  was  committed  at  the 
store  of  Wheatley  &  Outland,  and  proves  that  Fred  Wheatley  was 
in  possession  of  the  stolen  goods  soon  after  the  larceny  such  pos- 
session is  to  be  considered  by  the  jury  in  connection  with  other 
evidence  of  the  conduct  of  said  Fred  Wheatley,  in  relation  to  said 
goods,  for  the  purpose  of  ascertaining  whether  such  possession 
was  an  innocent  or  guilty  possession.  It  is  said  that  possession  of 
goods  stolen,  recently  after  the  theft,  affords  a  strong  presumption 
of  guilt;  but  there  is  no  rule  of  law  that  such  possession  is,  of  it- 
self, sufficient  proof  of  guilt.  It  is  for  the  jury  to  determine  the 
effect  of  such  possession,  upon  a  consideration  of  all  the  testimony 
in  the  case. 

If  Fred  Wheatley  stole  only  a  part  of  the  goods  named  in  the 
indictment,  and  not  the  whole;  or  if  the  goods  stolen  were  of  less 
value  than  $35,  then  he  could  not  be  convicted  of  grand  larceny, 
and  the  defendant  in  this  case  cannot  be  convicted,  even  if  proved 
in  other  respects  guilty.  But  if  a  quantity  cf  goods  were  stolen 
from  Wheatley  &  Outland  by  one  act  of  burglary  and  larceny,  as 
alleged,  and  part  of  these  goods  were  soon  afterward  found  in 
possession  of  Fred  Wheatley,  the  fact  of  such  possession  of  a  part 
will  be  considered  by  the  jury  as  evidence  tending  to  prove  that 
Fred  Wheatley  stole  the  whole  of  the  goods. 

You  will  carefully  examine  all  the  testimony  in  the  case,  and 
decide  whether  each  and  all  of  the  essential,  as  before  stated,  of 
the  crime  have  been  proved. 

Did  the  defendant  harbor  and  conceal  Fred  Wheatley — did  de- 
fendant knowingly  and  intentionally  give  him  shelter,  refuge,  con- 
cealment or  protection  from  detection  or  a  rrest?  Was  Fred  Wheatley, 
at  the  time,  a  thief,  subject  to  arrest  for  having  stolen  said  property 
of  Wheatley  and  Outland  worth  $35  and  more,  and  did  defendant 
at  the  time  know  that  Fred  Wheatley  was  such  thief  and  guilty  of 
that   larceny?    If  all  this  had  been   proved  so  as  to  remove  all 


Digitized  by 


Google 


542  OHIO  DEaSIONS. 


Erie  Probate  Court. 


reasonable  doubt,  it  is  your  duty  to  find  a  verdict  of  guilty.  If  not 
so  proved  your  verdict  must  be  not  guilty. 

Judge  St.  Clair  Kelly,  on  the  bench. 

A.  H.  Mitchell,  prosecuting  attorney,  for  the  state. 

S.  W.  Emerson,  W.  S.  Kennon  and  R.  E.  Chambers,  for  the 
defense. 

Verdict  of  not  guilty. 


DOWER— ALLOWANCE— HOMESTEAD. 

[Erie  Probate  Court.] 

In  re  The  Estate  of  Richard  Martin,  Deceased. 

The  only  rights  a  widow  has  in  the  estate  of  her  deceased  hus- 
band, are  the  statutory  allowances,  her  year's  support,  her  distributive 
share  of  his  personalty,  the  use  of  the  mansion  house  for  a  year,  a  home- 
stead as  prescribed  in  section  5437,  if  it  can  be  had,  and  her  dower  inter- 
est in  his  realty ;  that  she  then  as  a  widow  would  be  entitled  to  the  bene- 
fits arising  from  her  own  property  to  be  derived  from  sections  5435-40. 
Further  that  if  the  homestead  was  charged  with  liens  which  precluded 
the  assignment  of  a  homestead  in  the  manner  prescribed  by  section  5437- 
38,  the  widow  would  not  be  entitled  to  an3rthing  in  lieu  of  it. 

Motion  by  widow  for  allowance  of  $300  in  lieu  of  bomestead. 

The  facts  in  this  case  are  as  follows: 

Richard  Martin  died  intestate  Sept.  17,  1880,  leaving  Kate 
Martin  bis  widow,  Maud  Martin  a  minor  daughter  and  several 
other  heirs,  all  of  full  age.  W.  H.  H.  Sherman  was  appointed 
administrator'  Sept.  25,  1880;  inventory  and  appraisement  was 
duly  made  and  returned;  the  legal  statutory  allowances  were  made 
for  the  widow,  and  an  allowance  of  $450  was  made  for  the  support 
of  the  widow  and  minor  child  for  one  year,  and  the  same  has  been 
paid.  On  the  7th  day  of  February,  1881  the  administrator  institu- 
ted proceedings  for  the  sale  of  the  real  estate  of  the  decedent  for 
the  payment  of  his  debts;  in  due  time  the  prayer  of  the  petition 
was  granted,  and  the  administrator  ordered  to  sell  sufficient  to  pay 
the  debts  of  the  estate. 

The  administrator  under  this  order  sold  the  homestead  con- 
sisting of  about  54  acres,  the  same  having  been  occupied  by  the 
decedent  and  his  family  as  a  homestead  at  the  time  of  his  death. 
These  premises  were  charged  with  liens  which  precluded  the  as- 
signment of  dow-er  by  metes  and  bounds  free  of  dower. 

This  sale  was  made  on  the  13th  day  of  May,  confirmed  and 
a  deed  ordered  on  the  20th  day  of  May,  1882;  and  the  widow  con- 
sented to  take  and  was  paid  in  money  the  value  of  her  dower  in- 
terest in  the  amount  remaining  after  the  payment  of  mortgage 
liens.  The  premises  were  sold  for  $3,824.80,  and  after  payment  of 
preferred  liens,  dower  and  costs,  there  remains  about  $1,000  of  the 
proceeds  of  the  sale,  and  the  widow  on  the  17th  of  June,  1882, 
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files  herein  her  motion  asking  that  she  may  be  allowed  the  sum  of 
$500  out  of  the  proceeds  of  said  sale  in  lieu  of  a  homestead. 

The  claim  of  the  plaintiffs  herein  is  based  upon  section  6440 
Revised  Statutes  which  provides  that:  "When  a  homestead  is 
charged  with  liens,  some  of  which  as  against  the  head  of  the  fam- 
ily, or  the  wife,  preclude  the  allowance  of  a  homestead  to  either  of 
them,  and  other  of  such  liens  do  not  preclude  such  allowance,  and 
a  sale  of  such  homestead  is  had,  then,  after  the  payment,  out  of 
the  proceeds  of  such  sale,  of  the  liens  so  precluding  such  allowance, 
the  balance,  not  exceeding  five  hundred  dollars  shall  be  awarded 
to  the  head  of  the  family  or  the  wife,  as  the  case  may  be,  in  lieu 
of  such  homestead,  upon  his  or  her  application,  in  person,  or  by 
agent  or  attorney.'* 

It  is  further  claimed  by  the  plaintiff  that  under  section  5436, 
Revised  Statutes  she  is  the  head  of  the  family  and  as  such  entitled 
to  a  homestead  exemption.  This  section  provides  that:  'Hus- 
band and  wife  living  together,  a  widow  or  widower  living  with 
an  unmarried  daughter,  or  an  unmarried  minor  son,  may  hold 
exempt  from  sale,  on  judgment  or  order,  a  family  homestead  not 
exceeding  one  thousand  dollars  in  value;  and  the  husband,  or,  in 
case  of  his  refusal,  the  wife,  shall  have  the  right  to  make  the  de- 
mand therefor;  but  neither  can  make  such  demand  if  the  other  has 
a  homestead.** 

The  rights  of  the  parties  in  interest  dn  this  case  have  not  been 
made  perfectly  clear  by  the  statutes  referred  to,  nor  by  any  pre- 
cedents that  have  been  established  by  decision  of  the  higher 
courts,  that  I  have  been  able  to  find,  and  it  seems  to  be  necessary 
to  interpret  this  and  other  parts  of  the  statutes  relating  to  home- 
steads as  they  apply  to  the  particular  case  on  hearing.  It  would 
seem  that  section  5435  was  designed  particularly  for  the  families 
of  judgment  debtors,  and  to  preserve  for  them  a  home,  and  that 
any  such  debtor  might  assert  this  claim  whether  the  debtor  was 
the  head  of  a  family,  or  a  widow  or  widower  with  unmarried 
daughter  or  minor  son,  as  against  the  claim  of  their  creditors,  on 
judgment  or  order  against  their  own  property,  and  in  accordance 
with  section  5440  might  claim  the  $500  out  of  the  proceeds  of 
such  a  sale  if  the  homestead  could  not  be  set  off  by  metes  and 
bounds,  and  from  the  particular  manner  in  which  these  sections  are 
drawn  I  am  led  to  think  they  apply  only  to  judgment  and  debtors,  and 
their  own  property.  I  am  still  further  confirmed  in  this  opinion 
from  the  fact  that  the  statutes  make  special  provision  for  a  widow 
and  her  minor  children  section  6038,  Revised  Statutes  exempting 
for  their  benefit  all  articles  necessary  for  housekeeping  furniture, 
books,  wearing  apparel,  one  cow  or  money  to  buy  one  with,  and 
further  section  4188  Revised  Statutes  gives  her  the  use  of  the 
mansion  house  for  one  year  and  provides  section  6040-41  for  an 
allowance  tor  the  support  of  the  widow  for  one  year;  an  allow- 
ance which  is  usually  a  very  liberal  one.  The  widow  is  further 
entitled  to  her  dower  in  all  the  realty  a   right  from  which  she  can- 
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not  be  debarred,  but  by  her  own  act  and  in  which  she  is- fully  pro- 
tected as  against  the  creditors  of  her  deceased  husband. 

But  the  statutes  go  further  and  make  a  provision  especially  for 
such  a  case  as  this  one  section  5437-38(  a  provision  that  would  be 
entirely  unnecessary  if  the  statutes  upon  which  this  claim  is  based 
were  applicable  and  give  the  right  of  homestead  exemption  to  a 
widow).  It  is  in  these  sections  provided  that,  *'on  petition  of 
executors  or  administrators  to  sell  to  pay  the  debts,  the  lands  of  a 
decedent  who  has  left  a  widow  and  a  minor  child  unmarried  and 
composing  part  of  the  decedent's  family  at  the  time  of  his  death, 
the  appraiser  shall  proceed  to  set  apart  a  homestead  as  provided  in 
the  next  section  etc."  Section  5438  provides  that  "on  application 
of  the  debtor,  his  wife,  agent,  or  attorney"  (and  I  presume  in  this 
case  the  widow)  "at  any  time  before  sale,  the  officer,  executing  any 
suit  founded  on  judgment  or  order  shall  cause  the  appraiser  to  set 
oflf  by  metes  and  bounds  a  homestead  not  exceeding  J1,000  in 
value"  etc. 

Under  this  provision  the  family  get  the  use  of  the  homestead 
for  a  limited  period,  until  the  minor  was  either  married,  dead,  or  of 
age,  and  under  the  present  law,  79  O.  L.,  107,  during  the  life  time 
of  the  widow  or  unmarried  minor,  and  the  decisions  are  positive 
that  at  the  expiration  of  this  time  the  property  reverts  to  the  heirs. 
I  believe  the  only  right  to  such  homestead  is  given  by  the  two 
sections  referred  to,  and  c;^n  only  be  given  to  widows  upon  demand 
before  sale,  and  in  the  manner  prescribed  therein. 

That  the  onl)'  rights  a  widow  has  in  the  estate  of  her  deceased 
husband,  are  the  statutory  allowances,  her  year's  support,  her  dis- 
tributive share  of  his  personalty,  the  use  of  the  mansion  house  for  a 
year,  a  homestead  as  prescribed  in  section  5437  if  it  can  be  had,  and 
her  dower  interest  in  his  realty;  that  she  then  as  a  widow  would 
be  entitled  to  the  benefits  arising  from  her  own  property  to  be  de- 
rived from  section  5435-40.  Further  that  if  the  homestead  was 
charged  with  liens  which  precluded  the  assignment  of  a  homestead 
in  the  manner  prescribed  by  section  5487-38  she  would  not  be  en- 
titled to  anything  in  lieu  of  it.  It  cannot  be  claimed  that  a  widow 
would  be  entitled  to  the  benefits  to  be  derived  from  the  provisions 
of  both  of  the  sections  referred  to  5435  and  5437  and  it  would  seem 
that  the  latter  was  enacted  expressly  to  provide  for  cases  not  cov- 
ered by  the  former,  and  that  the  claim  of  a  widow  to  a  homestead 
out  of  her  husband's  estate,  depends  upon  that  section  alone. 

The  decision  referred  to  by  counsel  in  the  case  of  Taylor,  et 
al.  V.  Thorn,  Admr.,  29  O.  S.,  569.  although  not  just  such  a  case 
as  this,  covers  points  that  are  applicable  to  this  case,  and  confirms 
the  opinion  of  this  court  in  the  interpretation  of  section  5435. 

Now  had  it  been  possible  under  section  5437-38  to  have  as- 
signed to  the  widow  of  Richard  Martin  a  homestead  not  exceeding^ 
in  value  $1,000  out  of  the  premises  sold,  it  would  have  been  un- 
questionably their  right  to  have  had  it  so  assigned.  Owing  to  cer- 
tain mortgage  liens  this  could  not  be  done,  and  the  widow  loses  this 
right. 
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She  has  had  all  her  statutory  rights,  her  $450  for  one  year's 
support,  her  dower  interest  in  this  property  sold  and  there  not 
having  been  a  possibiliity  of  assigning  her  by  metes  and  bounds 
the  homestead  of  J,  1000,  the  court  is  of  the  opinion  that  she  cannot 
require  it  by  any  other  method  or  means,  than  those  specially  pre- 
sented by  the  statutes;  that  her  homestead  claim  is  of  very  differ- 
ent character  and  not  so  valuable  as  that  claimed  under  the  section 
of  the  statutes  upon  which  the  motion  is  based,  this  being  the 
use  only  for  a  period  of  years,  and  in  the  case  of  a  judgment 
debtor  the  $500  becoming  absolutely  her  property;  that  the  widow 
having  received  her  dower  has  been  paid  all  her  interest  in  this 
property  and  that  she  is  entitled  to  $500  exemption  in  lieu  of  a 
homestead. 

Motion  overruled. 


HUSBAND  AND  WIFE— MORTGAGE— DOWER. 

[Wilmington  Common  Pleas  Court]. 

Isabella  C.  Baldwin  v.  J.  M.  Jacks  et  al. 

Where  a  husband  executes  a  mortgage  upon  his  lands  in  which  his  wife  joins^ 
releasing  her  right  of  dower,  and  afterwards  the  husband  makes  an  as- 
signment for  benefit  of  creditors,  and  the  assignee  without  any  special 
proceedings  in  probate  court,  and  without  making  the  assignor's  wife  a 
party  thereto,  sold  said  lands  for  a  sum  more  than  sufficient  to  pay  the 
mortgages  in  which  the  wife  joined.  The  husband  having  died,  his  wife 
filed  her  petition  for  dower:  Held^  that  the  mortgage  debt  in  law  having 
been  paid  by  the  proceeds  of  the  husband's  estate,  the  wife  is  entitled  to 
dower  in  the  whole  of  the  premises,  and  this  right  cannot  be  cut  off  by 
any  proceedings  in  the  probate  court  to  which  she  was  not  a  party. 

On  the  8th  day  of  January  A.  D.  Ie70,  C.  P.  Baldwin  made  an 
asignment  to  R.  E.  Doan  for  the  benefit  of  his  creditors,  in  which 
he  assigned  319  acres  of  land  besides  a  small  amount  of  personal 
property,  on  which  land  there  were  two  mortgages  in  which  Isabella 
C.  Baldwin,  his  wife,  joined,  releasing  her  right  of  dower  on  the 
19th  day  of  August,  A.  D.  1871.  R.  E.  Doan  as  such  assignee, 
without  any  special  proceedings  in  the  probate  court,  and  without 
making  Mrs.  Baldwin  a  party  thereto,  sold  said  lands  and  tene- 
ments for  a  sum  more  than  sufficient  to  pay  the  liens  of  the  mort- 
gages, in  which  the  wife  joined.  The  sale  was  confirmed  and 
deeds  made  to  the  several  purchasers,  and  affirmed  on  October  12, 
1880.  C.  P.  Baldwin  died,  leaving  the  plaintiff,  Isabella  C.  Bald- 
win, his  widow,  who  files  her  petition  for  dower,  to  which  the  de- 
fendants file  their  answer,  alleging  as  a  defense  substantially 
the  facts  just  stated,  to  which  plaintiff  by  her  counsel  demurred.  *^ 

Doan,  J, 

^A'hen  is  a  widow  to  be  endowed  out  of  the  surplus?  * 
First.     When  she  has  joined  her  husband  in  the  execution 
and  delivery  of  mortage  to  the  mortgagee. 

35    W.  L.  G.  n  \ 
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Second.  When  the  mortgage  has  been  foreclosed  and  she  is 
party  to  the  proceedings  in  foreclcosure. 

Third.  When  the  premises  mortgaged  have  been  sold  upon  a 
proceeding  in  foreclosure  on  the  mortgage. 

Fourth.  In  such  cases  if  it  appear  that  the  property  sells  for 
more  than  enough  to  pay  the  mortgage  debts,  leaving  a  surplus, 
and  the  husband  dies  before  a  final  distribution,  leaving  the  surplus 
or  a  part  thereof  under  the  control  of  the  chancellor,  then  and  in 
that  event  she  is  to  be  endowed  out  of  the  surplus.  Bank  v. 
Hinton,  21  O.  S.,  509;  Taylor  v.  Fowler,  18  O.,  568. 

When  can  a  widow  redeem? 

First.  When  there  has  been  a  proceeding  to  foreclose  the 
mortgage  in  which  she  joined  in  the  execution  and  delivery  thereof, 
and  a  sale  had  on  said  proceedings  in  foreclosure,  she  not  being 
made  a  party  to  3aid  proceedings,  then  in  equity,  she  is  entitled 
to  redeem.  McArthur  v.  Franklin,  15  O.  S.,  485;  McArthur  v. 
Franklin,  16  0".  S.,  193. 

When  can  a  widow  not  redeem? 

First.  When  she  foined  her  husband  in  the  mortgage,  and  the 
mortgaged  premises"  are,  without  proceedings  in  foreclosure  upon 
the  mortgage,  sold  by  an  assignee  in  insolvency,  and  the  wife  not 
a  party  thereto,  now  having  notice  of  such  proceeding  and  the 
mortgage  debt  and  the  interest  being  paid  out  of  the  proceeds  of 
such  sale,  then  the  debt  being  paid  out  of  her  husband's  estate. 
The  mortgage  is  then  extinguished  and  there  can  be  no  equity 
of  redemption — nothing  to  redeem,  her  husband  having  assigned 
his  equity  of  redemption  to  his  assignee,  who  did  not  proceed  to 
and  foreclose  the  mortgages,  but  sold  her  husband's  estate  divested 
of  all  "liens  on  the  same  for  all  debts*'  due  by  her  husband  (the 
•  assignor),  and  paid  the  debt  to  the  acceptance  of  the  mortgage, 
which  in  law  extinguished  the  lien  by  mortgage,  this  right  for  pay- 
ment followed  the  fund  in  the  hands  of  the  assignee,  who  sold  the 
husband's  estate  only.  What  could  the  wife  redeem?  How  was 
she  or  the  mortgagee  prejudiced  by  such  payment?  Ketchum  v. 
Shaw,  28  O.  S.,  50(). 

Therefore  it  will  be  observed  that  the  test  as  deducted  from 
all  the  authorities  adduced  on  the  right  to  her  e<juity  of  redemp- 
tion, varies  itself  to  whether  the  proceedings  to  sell  the  premises 
mortgaged  was  upon  the  mortgage,  and  whether  the  wife  was  a 
party  to  the  proceeding.  If  upon  the  mortgage,  and  she  not  a  party 
having  her  day  in  court,  then  she  may  redeem.  Whilst  if  the  pro- 
ceeding to  sell,  not  on  the  mortgage,  and  debt  paid,  there  is 
nothing  to  redeem.  This  seems  reasonable,  for  suppose  the  mort- 
gagee should  prosecute  an  action  at  law  upon  the  note  only,  which 
is  secured  in  fact  by  the  mortgage,  and  recover  a  judgment,  cause  an 
execution  to  issue  thereon  and  sell  the  lands  mortgaged;  on  such 
execution,  sale  reported  and  confirmed,  and  mortgage  debt  paid, 
the  wife  not  a  party  to  suit,  what  and  how  could  she  redeem? 
There  is  nothing  to  redeem. 
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What  is  the  effect  of  the  wife  joining  her  husband  in  the  mort- 
gage? 

Answer.  It  is  a  mere  security.  The  mortgage  given  by 
Baldwin  and  wife  does  not  show  that  the  release  of  the  wife  was 
designed  to  be  absolute  conditional.  The  mortgagee  is  conditional 
as  to  both,  the  conveyance  of  his  state  by  the  husband,  and  the 
release  of  her  dower,  by  the  wife.  McArthur  v.  Franklin,  15  O. 
S.,  508;  McArthur  v.  Franklin,  16  O.  S.,  202. 

The  effect  of  the  wife  joining  in  the  mortgage  bars  her  right 
of  dower  as  between  her  and  the  mortgagee,  and  those  claiming 
under  him  with  or  without  foreclosure  of  the  mortgage.  McArthur 
V.  Franklin,  16  O.  e.,  200. 

What  is  the  estate  of  the  husband  after  condition  broken? 

After  condition  broken,  the  inheritance  must  be  either  in  the 
mortgagor  or  mortgagee,  and  whichever  is  seized  of  the  inherit- 
ance, the  wife  of  that  one  is  entited  to  dov*er.  It  cannot  be  the 
wife  of  the  mortgagee,  because  he  is  not  seized  of  the  estate  of 
inheritance,  and  after  condition  broken,  the  right  of  seisin  con- 
tinues in  the  mortgagor  and  the  right  of  his  wife  to  dower  con- 
tinued subje^^t  to  her  mortgage  until  the  same  is  foreclosed  in  a  suit 
to  which  she  is  a  party  and  a  sale  had  thereon  and  confirmed. 
McArthur  v.  Franklin,  16  O.  S.,  206. 

After  condition  broken,  C.  P.  Baldwin  made  an  assignment 
for  the  benefit  of  his  creditors,  what  did  he  assign?  All  his  estate 
and  interest  in  and  to  the  319  acres  of  land  then  owned  by  him. 
Did  the  husband's  deed  of  assignment  convey  the  wife's  inchoate 
right  of  dower?     Answer  No. 

"Neither  the  probate  court  nor  the  assignee  had  the  power 
under  the  act  regulating  assignments  to  cause  the  inchoate  dower 
interest  of  the  wife  in  the  property  mortgaged  to  be  extinguished 
by  a  sale  to  which  she  did  not  consent." 

And  again  to  the  same  point. 

Dower  inchoate  is  not  an  estate,  but  it  is  nevertheless  a  right 
or  interest  in  land,  of  which  a  wife  may  not  be  deprived,  except 
by  proceedings  to  which  she  was  made  a  party.  McArthur  v. 
Franklin,  15  "O.  S.,  485;  McArthur  v.  Franklin,  16  O.  S.,  193; 
Ketchum  v.  Shaw,  28  O.  S.,  506. 

The  assignee  cannot  certainly  sell  anything  belonging  to  the 
wife.  Nothing  of  the  kind  has  been  transferred  to  him.  The 
interest  of  the  husband  transferred  to  him  is  just  and  distinct 
from  the  interests  of  the  wife  which  is  not  conveyed,  as  in  the 
case  of  tenants  in  common.  It  would  not  be  contended  that  if  one 
tenant  in  common,  had  assigned  in  insolvency  his  interests,  that 
that  of  the  other  could  be  sold  under  any  possible  order  of  the 
probate  court.     (Same  authority.) 

What  was  the  effect  of  the  sale  by  the  assignee?  He  as  we 
have  seen  could  only  sell  the  interest  of  his  assignor,  not  of  the 
wife. 

How  is  her  right  to  dower  to  be  forever  barred?  By  her  con- 
tract (of  mortgage)  she  can  only  be  barred  of  that  right,  in  case  the 
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property  pledged  was  appropriated  to  the  payment  of  the  debt  for 
which  it  was   pledged.     Taylor  v.  Fowler,  18  O.,  570. 

How  appropriated,  for  that  is  significant?  In  the  case  just 
cited  the  supreme  court  proceed  and  say:  "There  is  but  one  way 
by  which  it  c6uld  be  regularly  appropriated  and  this  was  by 
a  judicial  proceeding  upon  the  mortgage  itself." 

Then  in  view  of  the  law  in  Ohio  repeatedly  announced,  how 
stands  the  purchase,  at  an  assignee's  sale? 

First.  He  acquired  only  the  title  of  the  assignor  discharged 
of  all  liens  by  the  assignor  unless  the  proceeding  was  upon  the 
mortgage  itself  and  the  wife  a  party  thereto,  and  if  she  is  a  party 
and  the  proceeding  is  in  a  court  having  jurisdiction,  the  wife's 
right  of  dower  is  barred  as  to  the  land  with  the  right  to  be  the 
equitably  endowed  in  any  surplus  provided  the  husband  dies 
before  final  distribution.  But  in  the  case  at  bar  the  proceeding  to 
sell  was  not  upon  the  mortgage  itself  nor  was  Mrs.  Baldwin  a 
party  or  consenting  to  the  sale.  Therefore  her  right  of  dower  was 
not  barred. 

Second.  The  proceedings  by  the  assignee  to  sell  was  not  a 
foreclosure.  She  is  not  required  to  redeem  or  to  oflfer  to  redeem 
before  demanding  assignment  of  dower. 

In  neither  of  the  answers  is  it  averred  in  specific  terms  that  at 
the  time  of  the  sale  by  the  assignee  that  the  proceeds  of  the  sale 
was  jiot  suflScient,  if  it  had  been  applied  upon  the  mortgages  to 
have  discharged  the  mortgage  debt,  in  fact,  in  the  case  of  Jacks, 
it  appears  that  by  the  answer  of  Jacks  that  there  was  a  sufl5cient 
sum,  whilst  in  the  answer  of  Tufts  in  his  case  we  have  the  ag- 
gregated amount  of  sale,  and  afterwards  in  same  answer  it  appears 
incidentally  that  the  mortgages  amounted  on  day  of  sale,  $7,475.-- 
84.  That  is  more  than  the  lands  sold  for.  But  was  that  the 
amount  unpaid?  It  is  not  averred.  Following  is  an  averment  that 
|3,111.57  is  still  remaining  in  the  hands  of  the  assignee,  and  pray- 
ing that  the  widow's  dower  be  computed  out  of  that  sum.  That 
claim  could  not  be  granted,.  Why?  Because  in  law  this  sum  is 
not  the  proceeds  of  the  sale  of  the  wife's  interest  or  any  part 
ttereof,  but  is  the  proceeds  of  the  husband's  estate  assigned. 

SUBROGATION. 

I  assume  therefore  in  law  that  the  proceedings  of  the  assignee 
to  sell,  and  selling  is  not  a  defective  proceeding,  and  that  the  stat- 
ute on  the  rights  of  subrogation  does  not  apply.  In  equity  let  us 
see  at  s  11  events  the  purchaser  can  but  occupy  the  position  of  the 
mortgagee  who  is  the  only  one  entitled  to  claim  anything  against 
the  wife  as  it  is  only  for  his  benefit  that  her  release  of  dower  was 
made.  His  debt  being  paid,  his  interest  ceases  in  the  wife's  prop- 
erty and  the  purchaser's  claim  is  like  the  mortgagee's  and  of  like 
extent.  It  cannot  certainly  be  claimed  that  the  assignee  can  con- 
vey an^'^  higher  or  better  right  than  the  husband,  who  conveyed  to 
him.  This  proposition  need  not  be  argued — it  is  established  by  its 
statement  .     It  is  just  as  clear  that  the  husband  could  not  have 
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alone  conveyed  the  equity  of  redemption  so  as  to  bar  his  wife's 
dower.  The  assignee,  then,  cannot  do  it.  It  therefore  follows 
that  the  mortgage  debt  in  law  having  been  paid  by  the  proceeds  of 
the  husband's  estate,  the  wife  is  entitled  to  dower  in  the  whole  of 
the  premises,  and  this  right  cannot  be  cut  ofl  by  any  proceeding 
in  the  probate  court  to  which  she  was  not  a  party. 

The  demurrer  to  the  several  answers  will  be  sustained  and  a 
decree  entered  in  favor  of  plaintiff,  entitling  her  to  dower  in  the 
whole  of  the  premises,  if  parties  desire,  leave  will  be  given  them 
to  amend  answer  by  September  1,  1882,  which  is  accordingly  or- 
dered. 

L.  H.  Baldwin  and  C.  B.  Dwiggins,  attorneys  for  plaintiff. 

Quinby  &  Swaim,  attorneys  for  J.  M.  Jacks,  defendant. 

Hay^s  &  Martin,  attorneys  for  William  Tufts,  defendant. 

A.N.  Williams,  attorney  for  James  Irvin,  deifendant. 


EXECUTORS. 

[Ross  District  Court,  August  Term,  1882.] 
Evans,  Bingfaam  and  Louden,  JJ. 

Catharine    Slagle,    ^t   al.    v.     Assignees    of    Franklin 
Slagle,  an  Insolvent  Debtor. 

The  naming  of  any  person  executor  in  a-  will  does  not  operate 
as  a  discharge  of  any  just  claim  which  the  testator  had  against 
such  executor;  but  he  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  such  debt  becomes  due. 

If  the  debt  owed  by  the  executor  to  the  testator  was  evidenced 
by  a  promissory  note  not  due  at  the  time  he  qualified  as  such  ex- 
ecutor, upon  its  maturity  the  note  was  extinguished;  if  the  note 
was  past  due  at  the  time  he  so  qualified,  then  upon  his  qualification 
as  executor,  the  note  was  extinguished;  and  no  action  will  lie 
upon  it. 

And  where  such  a  note  was  drawn  for  a  higher  rate  of  interest 
than  allowed  by  law,  the  amount  for  which  the  executor  is  prop- 
erly chargeable  in  the  settlement  of  his  accounts,  is  the  unpaid 
principal  augmented  by  interest  at  a  rate  of  six  per  cent,  per 
annum  calculated  to  the  time  the  note  became  extinguished  as 
above  stated.  And  he  is  chargeable  with  said  amount  as  of  that 
date. 

Upon  the  settlement  of  an  account  by  an  executor  or  adminis- 
trator a  former  account  may  be  opened,  by  leave  of  the  court, 
as  to  matters  of  substance  as  well  as  of  form. 

Where  the  executor  was  indebted  to  the  estate  on  a  note  bear- 
ing interest  at  ten  per  cent,  per  annum,  made  by  him  to  the 
testator  and  without  payment  in  fact  of  the  note,  charged  himself 
with  the  amount  of  the  note  to  that  date,  including  the  usury, 
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in  an  account  filed  long  after  the  maturity  of  the  note,  which 
account  was  settled  and  a  large  balance  found  to  be  in  the  hands 
of  the  executor,  upon  the  filing  of  a  subsequent  account  by  the  execu- 
tor, the  court  had  autnority,  on  his  application,  to  open  the  for- 
mer account  and  correct  the  same  by  deducting  the  said  usury 
therein  contained. 

Where  an  executor,  in  violation  of  duty,  has  used  and  squan- 
dered the  funds  of  the  estate,  and  subsequent  to  the  settlement 
of  a  partial  account,  mali  es  an  assignment  for  the  benefit  of  credi- 
tors, and  then  files  his  final  account  as  executor  in  the  probate 
court,  the  assignee  may,  on  leave  given,  appear  in  said  court,  and 
ask  the  correction  of  errors  and  mistakes  in  the  accounts  of  said 
executor,  and  may  appeal  from  the  order  of  said  court. 


ADMINISTRATORS. 

[Ross  District  Court,  August  Term,  1882.] 
Evans,  Bingham  and  Louden,  JJ, 

John  C.  Entrekin,    Aom.  de    bonis   non  v.   Assignee   of 
Henry  E.  Slagle. 

The  only  action  which  an  administrator  de  bonis  non  can  bring 
to  recover  an  unpaid  balance  found  by  the  probate  court  to  be  due, 
on  the  settlement  of  an  account  filed  by  the  former  administrator, 
is  upon  the  bond  of  the  latter,  and  therefore  no  action  can  be 
maintained  by  the  administrator  de  bonis  tion  against  the  former 
administrator's  assignee  in  insolvency,  to  compel  an  allowance  of 
a  claim  founded  upon  the  balance  in  the  hands  of  the  former  ad- 
ministrator on  settlement  of  his  accounts  in  the  probate  court. 


MORTGAGES— PARTIES* 

[Ross  District  Court,  August  Term,  1882.] 
Evans,  Bingham  and  Louden,|JJ. 

Jonathan  J,  Throckmorton,  Guardian  v.  Frankun 
Slagle's  Assignee  et  al. 

In  an  action  to  foreclose  a  mortgage,  where  the  assignee  in 
insolvency  of  the  mortgagor  is  a  party  defendant,  the  court  of 
common  pleas,  on  motion  of  the  mortgagor,  may  if  the  land  mort- 
gaged is  probably  insufficient  to  satisfy  the  mortgage  debt,  appoint 
a  receiver  to  collect  the  rents  and  profits  during  the  pendency  of 
the  action,  or  the  court  in  its  discretion  may  refuse  to  appoint  a 
receiver  and  may  order  the  assignee  to  collect  the  same  and  to 
j^eep  an  account  of  them  separately,  and  on  final  distribution  may 
der  the  assignee  to  pay  the  same  to  the  mortgagor. 
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MUNICIPAL  CORPORATIONS— ESTOPPEL. 

[Ross  District  Court,  April  Term,  1882.] 
Evans,  Bingham  and  Louden,  JJ. 

The  Incorporated  Village  of  Adelphi   v.  Owen  D.  Swin- 

hart  et  al. 

Where  a  municipal  corporation  without  authority  of  law 
makes  a  loan  of  money  and  takes  a  note  and  mortgage  executed  by 
the  borrower  and  his  wife  to  secure  its  payment,  in  an  action  on 
the  note  and  mortgage,  tl^e  mortgagors  are  estopped  from  setting 
up  the  want  of  power  on  the  part  of  the  corporation  to  make  the 
loan. 


LARCENY— HUSBAND  AND  WIFE. 

[Cuyahoga  Common  Pleas  Court.] 

State  v.  Daniel   Parker. 

It  is  not  larceny  in  the  eyes  of  the  law  for  a  husband  to  appropriate  property 
belonging  to  his  wife. 

In  the  Cuyahoga  county  common  pleas  criminal  court,  Judge 
J.  M.  Jones  delivered  the  opinion  given  below  in  the  case  of  the 
State  V.  Daniel  Parker,  indicted  for  stealing  money  and  jewelry 
from  his  wile,  Mary  Parker.  The  couple,  though  living  separately, 
had  not  been  divorced  at  the  time  the  property  was  taken,  and  J. 
H.  Rhodes,  Esq.,  who  was  assigned  by  the  court  to  defend  the 
prisoner,  made  the  point  that  the  unity  of  the  marriage  relation  is 
such  that  it  is  impossible  for  a  husband  to  commit  larceny  of  his 
wife's  property  or  a  wife  of  her  husband's  property.  The  decision 
in  the  case  is  one  of  unusual  interest. 

Jones.  J. 

The  defendant  in  this  case  is  under  indictment  in  this  court  on 
the  charge  of  gtand  larceny  in  stealing  and  converting  to  hi$  own 
use  in  June  last,  money  and  jewelry  to  the  value  of  about  six  hun- 
dred dollars,  alleged  to  be  the  separate  property  of  one  V^ary 
Parker,  who  it  is  conceded  M^as  then  and  there  the  wife  of  said  de- 
fendant, Daniel  Parker,  who  was  then  living  apart  from  him,  and 
a  suit  for  damages  was  then  pending  between  them.  It  is  unques- 
tionably true  that  under  the  common  law  and  in  the  absence  of 
statutes  providing  for  and  regulating  the  separate  est«ites  of  married 
women,  that  no  indictment  could  have  been  maintained  against 
either  a  husband  or  wife  for  the  larceny  or  embezzlement  of  the 
goods  and  chattels  belonging  to  the  other.  This  doctrine  was  dis- 
tinctly announced  in  England  more  than  two  hundred  years  ago, 
and  has  been  consistently  and  uniformly  maintained  since  then. 
Said  Sir  Matthew  Hale,   "The  wife  cannot  commit  felony  of  the 
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goods  of  her  husband,  for  they  are  one  person  in  law."  Hale's 
Pleas  of  C.  514.  In  Hawkes'  Pleas  of  the  Crown,  chapter  32, 
section  33,  the  lav/  is  stated  a  follows:  *'It  is  certain  that  a  Jemme 
covert  may  be  guilty  thereof  by  stealing  the  goods  of  a  stranger, 
but  not  by  stealing  her  husband's,  because  a  husband  and  wife  are 
considered  as  but  one  person  in  law,  and  the  husband  by  endowing 
his  wife  at  the  marriage  with  all  of  his  earthly  goods  gives  her  a 
kind  of  interest  in  them."  And  in  a  comparatively  recent  English 
case  it  was  held  that  a  wife  could  not  be  convicted  of  a  crine  of 
receiving  stolen  goods  from  her  husband;  and  all  the  five  judges 
on  appeal  concurred  in  this  principle  and  agreed  in  setting  aside 
against  her.     14,  Eng.  L.  and  Eq.,  580. 

This  exemption  of  either  from  the  crime  of  larceny  in  regard 
to  the  goods  of  the  other  has  been  chiefly  placed  on  the  ground  of 
the  legal  unity  of  husband  and  wife  by  virtue  of  the  marriage  rela- 
tion and  is  distinctly  sustained  in  numerous  well  approved  authori- 
ties. See  2d  Bishop  on  Cr.  law,  855;  2d  Bishop  on  law  of  M.  W., 
152-3;  8th  Coxe  C.  C,  184;  Leigh  and  C,  511;  48th  Indiana, 
197;  Wharton  Cr.  L.,  Section  1802;  6  Cowan,  572;  1st  Eng.  L. 
and  Eq.,  542;  26th  Eng.  L.,  570. 

And  upon  this  principle  of  the  legal  unity  of  the  husband  and 
wife,  so  as  to  be  but  one  person  in  law,  the  husband  cannot  by  any 
common  law  conveyance,  give  or  grant  any  legal  estate  directly  to 
the  wife  either  in  possession,  reversion  or  remainder,  though  such 
gifts  may  be  upheld  in  equity.  Tyler  on  Infancy  and  C,  section 
357;  1  Bishop  on  M.  W.  section  35;  16  O.  S.  493;  14  Barber  531. 
The  soundness  of  the  doctrine,  laid  down  by  some  of  the  authori- 
ties, to- wit:  That  one  of  the  reasons  why  a  wife  cannot  commit 
larceny  of  the  goods  of  her  husband,  is  because  she  has  been 
endowed  of  his  earthly  goods  may  well  be  questioned  and  has  been 
questioned  for  the  reason  that  marriage  gives  her  no  distinct  title 
to  her  [husband's  goods,  no  control  on  them,  no  rights  to  their 
separate  possession,  no  power  over  them  except  as  his  agent,  and 
he  might  sell  or  dispose  of  them,  or  bequeath  them,  in  any  way 
he  pleases. 

But  it  is  claimed  that  in  the  case  at  bar  the  law  is  wholly 
changed  or  modified  by  reason  of  the  statute  of  the  State  of  Ohio 
creating,  providing  for  and  defining  the  separate  estate  of  married 
women. 

"t!*::Section  3109  of  the  Revised  Statutes  of  1880,  provides  "that 
the  personal  property,  including  rights  in  action,  belonging  to  a 
woman  at  her  marriage,  as  coming  to  her  during  her  coverture, 
by  gift,  bequest,  or  inheritance,  or  by  purchase  with  her  separate 
money  or  means,  or  due  in  the  wages  of  her  separate  labor  or  grow- 
ing out  of  any  violation  of  her  personal  rights,  shall  together  with 
all  income,  increase  and  profit  therefrom  be  and  remain  her  separate 
property  and  under  her  sole  control  and  shall  not  be  liable  to  be 
taken  by  any  process  of  law  for  the  debts  of  her  husband." 

It  seems  to  me  that  while  the  ancient  law  in  respect  to  the 
property  relation  of  the  husband  and  wife  had  by  reason  of  this 
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statute  undergone  a  great  and  radical  change,  the  marital  relation 
in  its  essential  nature  and  the  doctrim  of  the  legal  unity  of  the 
parties  by  reason  of  that  relation  remains  wholly  undisturbed;  the 
marital  obligations  of  a  party  are  the  same,  the  promises  of  each  are 
binding  as  before,  the  husband  is  still  liable  to  support,  protect  and 
maintain  his  wife,  she  is  entitled  to  dower  in  his  estate,  and  he  to 
curtesy  in  hers,  he  is  still  liable  as  before  the  statute  to  respond  for 
any  torts,  such  as  assaults,  slanders,  libels,  etc.,  which  she  may 
be  guilty  of;  and  no  one  would  claim  for  a  moment  that  the  statute 
authorizing  her  to  hold  the  wages  of  her  separate  labor,  would 
entitle  her  to  charge  her  husband  for  her  services  in  doing  her 
household  duties. 

Chief  Justice  Lowry,  of  Pennsylvania,  in  discussing  the  effect 
of  a  similiar  statute  of  that  state  which  declared  that  a  woman's 
property  shall  continue  hers  '*  as  fully  after  marriage  as  before,*' 
and  "shall  be  owned,  used  and  enjoyed  by  her,  as  her  own  separate 
property"  says  **as  the  only  object  of  the  statute  was  to  afford  a 
protection  to  the  estate  of  a  married  woman,  we  may  assume  that 
it  was  not  intended  that  she  should  so  fully  own  her  separate  prop- 
erty as  to  impair  the  intimacy  and  unity  of  the  marriage  relation; 
it  was  not  intended  to  declare  that  her  property  should  be  separate, 
that  her  husband  could  be  guilty  of  larceny  or  be  liable  in  trespass 
or  trover  for  breaking  a  dish  or  a  chair  or  in  using  either  without 
her  consent.     12  Casey,  410. 

Judge  Lawrence,  of  Illinois,  in  discussing  a  similar  statute 
says,  "supposing  a  house  and  furniture  are  owned  by  a  wife  as  her 
separate  property,  can  she  forbid  the  husband  the  use  of  such 
portion  of  it  as  she  may  choose,  allowing  him  to  occupy  only 
a  particular  chair  or  to  take  from  the  shelves  of  the  librs  ry  a  book 
only  on  her  permission?  This  would  be  all  very  absurd  and  we 
know  the  legislature  had  no  idea  of  enacting  a  law  to  be  thus 
interpreted.''     44th  111.  58. 

And  Mr.  Wells  in  his  valuable  "Treatise  on  the  Separate 
Property  of  Women"  page  104  says  after  discussing  the  question 
in  regard  to  various  separate  property  statutes  "I  suppose  it  may 
be  safely  assumed  that  the  husband  and  wife  are  not  so  far  rendered 
*  twain'  by  these  statutes  as  to  be  capable  of  stealing  from  each 
other  whatever  civil  remedies  are  provided  to  protect  their  rights 
respectively  as  between  themselves." 

This  doctrine  is  discussed  and  approved  in  the  2  vols.  "Bish- 
op's Laws  of  Married  Women"  sections  152-3-4  he  says;  "One 
point  which  seems  to  be  admitted  is  that  the  husband  cannot  com- 
mit larceny  of  the  wife's  separate  statutory  estate;  also  it  was 
never  known  or  dreamed  of  where  the  common  law  prevailed  that 
a  husband  or  wife  could  be  sued  in  trespass  for  a  wrong  done  to  the 
personal  or  real  estate  of  the  other  and  the  rules  by  which  such 
consequential  effects  are  given  to  statutes  would  not  seem  to  re- 
quire such  an  effect  to  follow  the  statutes  under  consideration." 

In  Illinois  under  a  statute  regarding  the  wife's  separate  prop- 
erty not  materially  different  from  ours  it  was  decided  *  that  the  act 
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has  not  so  far  destroyed  the  relation  of  husband  and  wife  as  to 
render  either  guilty  of  larceny  by  converting  the  property  of  the 
other.  Whatever  is  the  civil  liability  it  is  not  larceny.*'  51  111., 
165. 

This  question  also  came  into  consideration  but  was  not  fully 
decided  in  the  following  cases.     43  Texas:  70  Indiana,  317. 

But  I  have  not  been  able  to  find  any  case  under  any  of  the 
statutes  relating  to  the  separate  estate  of  married  women  which 
holds  distinctly  that  a  husband  may  be  guilty  of  larceny  in  regard 
thereto.  And  I  cannot  perceive  that  the  separate  property  of  the 
wife  is  now  essentially  different  from  the  estate  the  husband  held 
before  the  enactment  of  these  statutes,  or  now  holds  in  regard  to 
his  own  property,  nor  any  good  reason,  if  she  could  not  be  liable 
for  larceny  or  embezzlement  of  his  goods  before  the  enactment  of 
these  statutes,  why  he  can  be  held  so  liable  in  respect  to  her  prop- 
erty since. 

And  in  this  case  at  bar  I  hold  that  it  makes  no  difference  in 
law,  that  they  were  living  separate  and  apart  at  the  time  of  the 
transaction,  the  legal  relation  still  existed  with  all  its  results,  and 
whatever  of  moral  turpitude  was  manifested  in  this  case  by  de- 
fendant, the  offense,  to- wit:  stealing  the  goods  of  another  was 
not  perpetrated  and  the  indictment  in  this  case  cannot  be  main- 
tain^. 

The  indictment  was  noUied  and  the  defendant  discharged. 

C.  M.  Stone,  and  Alexander  Haddon,  represented  the  state. 

J.  H.  Rhodes,  was  counsel  for  the  defense. 


MUNICIPAL  BONDS— ESTOPPEL— EVIDENCE. 

[Champaign  Common  Pleas  Court.] 

Sullivan  v.  The  City  of  Urbana. 

1.  When  a  bond  purporting  to  be  the  bond  of  a  city  fails  to  recite  any  ordinance 

authorizing  its  issue,  it  is  not  commercial  paper. 

2.  When  such  a  bond  has  been  fraudulently  issued  by  the  city  clerk,  without 

authority,  and  no  ordinance  has  been  passed  authorizing^  its  issue,  and 
the  bond  contains  no  recital  to  that  e£fect,  the  bond  is  void  in  the  hands 
of  an  innocent  purchaser. 

3.  The  city  is  not  estopped  from  defendin  j[f  against  an  interest  coupon  on  such 

bond  by  reason  ot  having  paid  prior  coupons. 

4.  The  court  finds  that  it  was  not  proven  that  the  money  for  the  bond  had  been 

received  by  the  city. 

Wright,  J. 

The  action  in  this  case  is  founded  upon  three  interest  warrants 
or  coupons,  numbered  4,  5  and  6,  attached  and  belonging  to  an 
Urbana  city  bond,  a  copy  of  which  is  attached  to  and  made  a  part 
of  the  petition.  A  copy  of  said  bond  and  one  coupon  (all  being 
alike)  is  as  follows: 
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BOND. 
$500.00  EIGHT  PER  CENT.   BOND.  No.   5. 


The  State  of  Ohio,  Champaign  County; 
The  City  of  Urbana. 


} 


The  council  of  the  incorporated  city  of  Urbana,  Ohio,  do 
hereby  acknowledge  to  owe  or  bearer  five  hundred  dol- 

lars, payable  at  the  treasurer's  office  of  said  city  on  the  first  day  of 
April,  1888,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum,  payable  semi-annually,  on  the  first  days  of  April  and  Octo- 
ber on  the  presentation  of  the  proper  interest  warrants  at  said 
treasurer's  office;  and  for  the  payment  of  the  said  principal  sum 
and  of  the  interest  thereon,  the  faith  of  said  city  is  hereby  pledged 
with  sufficient  taxes  to  be  levied  on  all  the  taxable  property  of  said 
city. 

In  testimony  whereof,  the  council  of  the  city  of  Urbana  have 
caused  this  certificate  to  be  signed  by  the  president  of  the  city 
council,  and  attested  by  the  city  clerk,  and  his  seal  attached  this 
first  day  of  May,  1878. 

B.  F.  Dixon, 
President  of  City  Council, 
f  City  Clerk,  City  )  .....  L.  C.  Hovey, 

;,:      (   of  Urbana,  O.    |^^^^^-  City  Clerk. 

interest  warrant. 

Interest  Warrant  No.  4.     On  the  first  day  of  April,  1880,  the 
treasurer  of  the  city  of  Urbana,  Ohio,  will  pay  the  bearer  twenty 
dollars  for  interest  in  bond  No.  5. 
Urbana  O.  May  1,  1878. 

L.  C.  Hovey, 
City  Clerk. 

The  petition  then  avers  that  the  plaintiff  purchased  said  bond 
and  coupons  in  the  due  course  of  trade  for  a  full  and  valuable 
consideration,  without  the  knowledge  of  any  defense  thereto;  that 
said  city  of  Urbana  received  the  money  for  which  said  bond  was 
sold,  and  has  regularly  paid  said  warrants  on  said  bond  as  they 
respectively  matured  up  to  the  first  day  of  April,  1880,  and  has  ever 
since  the  date  of  said  bond  levied  and  collected  taxes  for  the  pay- 
ment of  said  interest  warrants,  and  many  other  similar  bonds  that 
said  interest  warrants  Nos.  4,  5  and  6  were  duly  presented  for  pay- 
ment, and  the  same  was  refused,  and  that  $60  and  interest,  etc.  are 
due  thereon,  for  which  judgment  is  asked. 

Without  demurring  thereto  defendant  answered,  admitting  its 
corporate  capacity,  the  plaintiff's  ownership,  the  demand  and  non- 
payment, and  denies  each  and  every  other  allegation. 

The  second  defense  was  "that  the  alleged  execution,  issue 
and  putting  in  circulation  by  the  defendant,  or  by  its  authority,  of 
the  said  bonds  and  coupons,  is  not  true,  etc.,**  but  this  defense  on 
motion,  was  stricken  from  the  answer  by  his  honor  Judge  Warnock, 
because  the  same  was  put  in  issue  by  the  general  denial. 
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The  third  defense  consisted  in  averring  that  the  alleged  bond 
and  coupons  were  without  any  consideration  inuring  to  the  de- 
fendant, and  without  its  consent,  falsely  and  fraudulently  made  and 
put  in  circulation  by  one  L.  C.  Hovey.  The  answer  prays  for  a 
surrender  and  cancellation  of  said  bond,  and  coupons,  and  other 
proper  relief. 

The  plaintiff  by  reply  denies  all  the  averments  of  the  third  de- 
fense; and  further,  that  defendant  received  and  kept  the  proceeds 
and  benefits  of  said  bond  and  has  regularly  paid  as  they^  matured 
all  of  said  interest  warrants  as  they  respectively  matured  up  to 
April,  1880,  and  has,  ever  since  the  date  of  said  bond,  levied  and 
collected  taxes  for  the  payment  of  such  interest  warrants  on  said 
bonds,  and  similar  bonds,  and  by  the  officers  and  agents  of  said 
city  has,  ever  since  the  date  of  said  bond,  etc.,  represented  to  the 
public  that  they  were  all  legal,  valid  and  binding,  etc.,  and  during 
all  said  time  said  bond  and  coupons,  and  many  other  similar  ones, 
were  publicly  sold  in  the  market  and  always  passed  as  valid,  all  of 
which  said  city  and  the  inhabitants  thereof  and  tax  payers  and 
officers  well  knew  and  sanctioned  and  approved ,  snd  during  said 
time  said  city  and  its  officers  brought  and  sold  said  bonds  and  rep- 
resented them  as  valid,  and  never  attempted  to  enjoin  the  issuing 
of  said  bond,  or  the  payment  of  the  interest  thereon. 

The  parties  waived  a  jury  and  agreed  to  submit  all  issues  of 
act  to  the  court. 

Thereupon  the  plaintiff  offered  the  deposition  ot  L.  C.  Hovey 
and  sundry  witnesses  to  sustain  the  averments  of  his  petition,  to 
all  of  which  defendant  by  counsel  objected,  and  also  objected  to  the 
giving  of  any  evidence  in  support  of  the  petition  or  any  averment 
thereof,  on  the  ground  that  "the  same  was  insufficient  in  law." 

This  objection  was  overruled,  and  I  am  now  asked  to  review 
this  decision. 

The  defect  in  the  petition  complained  of  is  stated  by  the  de- 
fendant to  be  the  want  of  an  averment  of  the  purpose  for  which 
and  under  what  ordinance  issued,  as  provided  by  section  664  of 
Municipal  Code  of  1869,  and  subsequent  amendments.  That  the 
lack  of  such  an  averment  unless  supplied  by  recitals  in  the  bond, 
a  copy  of  which  is  made  a  part  of  the  petition,  it  is  so  defective 
as  to  make  out  no  cause  of  action.  In  support  of  this  I  am  referred 
to  Knox  Co.  V.  Aspinwall,  21  How.,  5o9;  Treadwell  v.  Commis- 
sioners, 11  O.  S.,  183,  and  Hopper  v.  Town  of  Covington,  6  Bull., 
307. 

It  is  sufficient  to  say  of  the  first  two  authorities  named  that  the 
points  decided  came  up  on  the  evidence  and  not  on  a  demurrer  on 
petition. 

The  Town  ot  Covington  case  decided  by  Judge  Gresham,  6 
Law  Bull.,  730  supra,,  seems  to  present  this  point  squarely.  But 
the  reason  given  in  that  case  for  sustaining  the  demurrei;  to  the 
petition  was  that  the  bond  sued  on  contained  no  recitals  of  the 
pre-requisite  steps  being  taken,  as  required  by  statute,  and  hence 
was  not  commercial  paper.     From  this  I  infer,  that  under  the  rules 
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of  practice  governing  that  court  the  instrument  sued  upon  must 
either  show^  upon  its  face  that  it  is  commercial  paper  or  if  so  de- 
ficient it  must  be  supplied  by  averment. 

By  section  508b  of  our  Revised  Statutes,  it  is  provided  that  a 
petition  containing  a  copy  of  an  instrument  lor  the  unconditional 
payment  of  money  is  only  sufficient  without  further  averment  other 
than  there  is  a  sum  due  etc.,  thereon;  and  this  is  the  rule  whether 
the  paper  is  what  is  denominated  commercial  paper  or  not. 

It  certainly  will  not  be  denied  but  that  the  bond  sued  upon  in 
this   case    is  an  "instrument  for  the    unconditional    payment    of 
money  only,'*  upon  its  face.     lam  therefore  still  of  the  opinion 
that  the  petition  makes  out  a  prima  facie  case. 
The  issues  raised  by  the  pleadings  are  these: 

First — That  the  bonds  and  coupons  were  falsely  and  fraudu- 
lently issued  by  one  L.  C.  Hovey,  without  authority  of  the  de- 
fendant. 

Second — Estoppel,  or  ratification  by  the  defendant. 

Let  us  examine  these  in  their  order. 

1.  First  then,  were  the  bond  and  coupons  executed  and  issued 
by  the  authority  of  the  defendant?  There  is  no  ordinance  or 
resolution  of  council  upon  the  town  records  authorizing  it.  From 
October  4,  1875,  up  to  and  including  June  3,  1878,  there  are  but 
two  entries  upon  the  records  with  reference  to  bonds  and  these 
are  as  follows,  to- wit: 

"May  22  1876.  The  finance  committee  recommended  the  re- 
issue of  bonds  sufficient  to  cover  the  amount  redeemed  March  and 
April  of  the  present  year,  not  to  exceed  $12,000,  for  which  no  pro- 
vision was  made  to  redeem.  On  motion  the  recommendation  was 
adopted. '\ 

"June  3,  1878.  Upon  motion  the  finance  committee  was  au- 
thorized to  re-issue  $6,500  bonds  of  the  city  now  past  due.'* 

The  bond  in  suit  was  issued  May  1, 1878,  over  a  month  previous 
to  the  adoption  of  the  last  motion,  viz:  June  3,  1878  and  the  evi- 
dence fails  to  show  that  it  was  included  and  is  a  part  of  the  $6,500. 
But  it  does  show'  that  the  bonds  for  the  $6,500  were  sold  b}'^  John 
Helps,  chairman  of  the  finance  committee,  and  the  proceeds  placed 
in  the  treasury  by  him.     Plaintiff 's  bond  was  not  one  of  these. 

But  plaintiff  contends  that  there  is  no  statute  or  law  requiring 
the  council  of  a  municipal  corporation,  as  a  condition  precedent, 
to  pass  either  resolution  or  ordinance  before  it  can  issue  bonds;  and 
refers  to  Municipal  Code  of  1869,  and  amendments  thereof,  in 
volumes  67  and  70  O.  L.,  pages  85  and  5  respectively,  and  the 
Municipal  Code  of  1878. 

The  Municipal  Code  of  1878  waS  adopted  May  14  ot  that  year, 
thirteen  days  after  this  bond  was  issued.  , 

The  law  in  force  at  the  time  the  bond  was  issued  is  found  in 
volume  73  O.  L.,  page  125,  section  97,  wherein  it  is  provided  that 
"no  contract,  agreement  or  obligation  shall  be  entered  into,  except 
by  an  ordinance  or  resolution  of  the  council,  or  any  appropriation 
of  money   for  any  purpose  be  made  except  by  an  ordinance';  and 
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the  power  of  authority  to  make  a  contract,  agreement  or  obligation 
to  bind  the  corporation,  or  to  make  an  appropriation  shall  not  be 
delegated.  And  every  contract,  agreement  or  obligation,  and 
every  appropriation  ol  money  made  contrary  to  the  provisions  of 
this  section  shall  be  void  as  against  the  corporation,  but  binding 
on  the  person  or  persons  making  it.'' 

This  provision  of  the  statutes  was  incorporated  in  Code  of 
1878,  75  O.  S.,  200  and  201,  and  Revised  Statutes,  section  1693 
with  some  additions. 

It  is  suggested  by  counsel  for  plaintiff,  however,  that  this  sec- 
tion is  merely  directory,  and  not  mandatory.  But  this  law  makes 
all  obligations  void,  not  provided  for  by  ordinance  or  resolution  of 
council,  and  how  it  can  be  maintained  that  such  statute  is  di- 
rectory only,  the  court  is  unable  to  discern,  when  it  comes 
squarely  within  the  test  conceded  by  plaintiff's  counsel,  viz:  that 
*  'a  statute  is  mandatory  when  the  failure  to  comply  with  its  provi- 
sions renders  the  act  void." 

It  is,  therefore,  in  the  opinion  of  the  court,  essential  to  the 
validity  of  a  municipal  bond  that  it  be  issued  upon  the  authority  of 
an  ordinance  or  resolution  lawfully  passed. 

Whether  it  is  necessary  to  have  record  evidence  alone,  to 
prove  the  lawful  adoption  of  an  ordinance  or  resolution,  it  is  not 
necessary  to  decide,  as  there  is  no  evidence  showing  that  an  ordin- 
ance was  actually  passed  as  provided  by  law,  authorizing  the  bond 
in  suit,  and  by  inadvertence  was  not  placed  on  the  record.  The 
defense  that  the  bond  and  coupons  were  issued  without  lawful  au- 
thority is  in  my  judgment  made  out  by  the  defense.  Waiving,  for 
the  present,  the  question  of  want  of  power,  and  considering  only 
irregularities  and  deficiencies  in  the  exercise  or  execution  of  it, 
brings  us  to  the  consideration  of  the  questions  whether  the  defend- 
ant is  estopped  from  denying  the  validity  of  the  bond  by  any  act 
of  its  agents,  or  whether  it  has  ratified  the  obligation  and  thereby 
made  it  valid 

1.  The  plaintiff  contends  *'that  a  municipal  corporation,  when 
it  assumes  to  contract  with  private  parties,  takes  upon  itself  the 
legal  liabilities  of  a  private  corporation  and  must  be  amenable  to 
those  rules  which  the  commercial  world  has  prescribed  and  which 
the  courts  have  reduced  to  an  inflexible  code,''  and  cites.  Vol.  2  of 
Coler  on  Municipal  Bonds,  page  132,  in  support  of  the  proposition; 
from  which  it  is  argued  that  the  defendant  is  bound  by  the  acts  oif 
its  agents  Hovey  and  Dixon,  as  clerk  and  president  of  the  council, 
who  it  is  claimed,  signed  the  bond  as  such. 

This  proposition  involves  the  question  whether  the  clerk  or 
president  of  council  were  the  officers  designated  to  execute  the 
bonds  of  the  city.  There  is  no  statute  nor  ordinance  making  such 
provision;  but  it  is  claimed  that  such  has  been  the  usage  for  more 
than  ten  years  next  previous  to  May  1,  1878,  and  that  especially 
the  city  is  estopped  from  denying  such  authority,  by  the  recitals 
in  the  bond,  wlxerein  it  is  declared,  *'In  testimony  whereof,  the 
Council  of  the  City  of  Urbana,  have  caused  this  certificate  to  be 
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signed  by  the  President  of  the  City  Council  and  attested  by  the 
City  Clerk  and  his  seal  attached  this  first  day  of  May,  1878.'* 

It  will  be  borne  in  mind  that  one  of  the  issues  raised  by  the 
pleadings  is  whether  or  not  these  officers  were  agents  of  the  city  to 
execute  its  bond  in  this  case;  and  to  contend  that  an  agency  may 
be  exclusively  established  by  the  declaration  of  the  agent  himself 
is  simply  absurd.  If  that  were  the  rule,  then  any  scoundrel  would 
be  able  to  fix  the  liability  upon  any  one  he  saw  fit  by  simply  de- 
claring or  reciting  in  a  written  instrument  that  he  is  the  agent  of 
such  person.  Where  the  agency  is  admitted  or  established  then 
an  act  or  declaration  of  the  agent  within  the  scope  of  the  agency 
may  bind  the  principal. 

The  proposition  that  the  agency  in  this  case  may  be  estab- 
lished by  proof  of  usage  for  a  considerable  period  of  time,  is  sup- 
ported by  some  show  of  reason  and  if  against  a  person  or  private 
corporation  is  supported  by  some  authorities.  But  the  doctrine 
may  well  be  doubted,  as  applicable  to  quasi  corporations.  But 
conceding  that  proof  of  usage  is  sufficient  (in  favor  at  least  ot  an 
innocent  purchaser)  that  these  officers  had  general  power  to  execute 
the  bonds  of  the  city;  the  question  still  remains:  Is  their  act  con- 
clusive in  favor  of  such  innocent  holder?  In  other  words  did  the 
act  of  the  clerk  and  president  in  executing  plaintiff's  bond,  having 
a  general  authority  to  sign  bonds,  make  the  one  sued  upon  commer- 
cial paper?  If  so,  then  plaintiif  ought  to  recover,  if  no  other 
reason  exists,  for  he  had  no  actual  knowledge  of  any  defense  on 
behalf  the  city. 

One  supreme  court,  that  of  Pennsylvania,  has  held  that  muni- 
cipal bonds  are  not  (even  with  all  necessary  recitals  therein), 
commercial  paper.  See  Diamond  v.  Lawrence  County,  37  Penn. 
St.,   358. 

But  in  that  case  the  learned  judge,  delivering  the  opinion  of  the 
court,  says:  "We  will  not  treat  these  bonds  as  negotiable  securi- 
ties. On  this  ground  we  stand  alone.  All  the  courts  American 
and  English  are  against  us,  etc." 

What  then  is  requisite  to  make  municipal  bonds  commercial 
paper? 

Upon  this  question  the  authorities  are  not  in  harmony.  The 
Federal  courts  have  been  establishing  rules  in  almost  all  phases  of 
the  question  from  21  Howard  to  102  U.  S.  viz: 

Knox  County  v.  Aspinwall,  21  Howard,  539;  Bissell  v.  Jeffer- 
sonville,  24  Id,  299;  Mercer  County  v.  Hackett,  1  Wall.,  83; 
Meyer  v.  City  of  Muscatine,  Id.,  393;  Supervisors  v.  Schenck, 
6  Wall.,  772;  Pendleton  County  v.  Amny,  13  Wall.,  297.  Town 
of  Coloma  v.  Eaves,  92  U.  S.,  484;  County  of  Daviess  v.  Hudie- 
koper,98  U.  S.,  98;  Buchanan  v.  Litchfield,  102  U.  S.,  278;  Ogden 
V.  County  of  Daviess,  102  U.  S.,  634. 

In  the  first  named  case,  Knox  county  v.  Aspinwall,  supra,,  the 
court  seems  to  establish  two  rules;  first,  that  the  mere  issue  of  the 
bonds  containing  a  recital  that  they  were  issued  under  or  in  pursu- 
ance of  a  legislative  act,  was  a  sufficient  basis  for  an  assumption  by 
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the  purchaser  that  the  conditions  on  which  the  municipality  was 
authorized  to  issue  them  had  been  complied  with  without  any 
further  recitals  that  the  pre- requisites  or  conditions  had  been  com- 
plied with.  Second,  that  where  the  latter  recitals  were  contained 
in  bonds  and  were  sustained  by  the  record,  they  were  commercial 
paper. 

The  court  were  not  called  upon  in  this  case  to  go  to  the  extent 
of  the  first  proposition  named,  for  ihe  bonds  were  issued  upon  a 
finding  of  the  board  of  commissioners,  that  the  pre-requisites  had 
been  complied  with. 

In  no  case  since  has  the  supreme  court  ot  the  United  States 
gone  to  the  extent  of  the  first  proposition,  in  this  case,  but  has 
distinctly  held  in  Buchanan  v.  Litchfield,  supra,  that  recitals  of 
compliance  with  the  conditions  precedent  are  necessary  to  protect 
innocent  purchasers,  and  hold  that  the  language  of  the  recitals  in 
Knox  County  v.  Aspinwall,  to-wit:  "in  pursuance  of  the  statute,'* 
which  prescribed  the  conditions  precedent  to  any  subscription, 
are  equivalent  to  reciting  that  the  pre-requisite  had  been  complied 
with.  Also  in  County  of  Moultrie  v.  Savings  Bank,  92  U.  S., 
631,  the  language  used  in  the  recitals  was,  "in  conformity  to  the 
provisions  of  the  statute,"  naming  it,  which  was  held  sufficient. 

From  this  it  will  be  seen,  that  the  supreme  court  of  the  United 
States  has  held  in  all  cases  that  bonds,  to  be  commercial  paper 
must  have  recitals  therein,  that  pre-requisites  or  conditions  imposed 
by  the  statute  have  been  complied  with. 

The  bond  of  plaintiff  in  the  suit  at  bar  has  no  recitals  what- 
ever, of  the  law  under  which,  the  purpose  for  which,  or  under 
what  ordinance  issued,  or  that  any  conditions  imposed  by  law  had 
been  complied  with.  If  our  statute  conferred  power  upon  the  city  to 
issue  bonds  under  any  or  all  circumstances  they  might  deem 
proper,  without  any  limitation  or  condition  whatever,  there  might 
be  some  reason  for  claiming  that  the  bond  in  suit  is  good  in  the 
hands  of  the  plainjiflf.  But  municipalities  in  Ohio  are  limited  by 
both  constitutional  and  statutory  laws.  Art.  13,  section  6  of  consti- 
tution of  Ohio.  Sections  1552,  1693,  1676,  1712,  2700,  2701,  2702, 
2703,  2704,  2705,  2706,  2707,  2708,  2709,  2710,  and  2711,  Revised 
Statutes  of  Ohio. 

And  this,  notwithstanding  the  claim  of  plaintilf 's  counsel,  that 
section  663  of  Laws  of  Ohio,  volume  67,  page  85,  by  using  the 
words  therein,  "or  other  public  use,'*  gives  unlimited  authority. 
Section  663,  referred  to,  provides  that,  ''loans  may  also  be  made  by 
any  piunicipal  corporation  in  anticipation  of  the  revenues  to  be 
derived  from  any  tax  authorized  by  this  act  for  public  improve- 
ments, or  other  public  use." — The  power  to  issue  bonds  is  ex 
pressly  confined  in  this  section  to  **any  tax  authorized  by  this  act 
for  public  improvements,  or  other  public  use,  **  the  latter  clause 
meaning  any  public  use  like  or  similar  to  improvements  for  which 
the  tax  is  authorized  by  the  act.  Instead,  therefore,  of  conferring 
unlimited  power,  the  section  expressly  limits  it.  But  while  the 
rule  adopted  by  the  Federal  courts  is  supported  by  the  weight  of 
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authorities,  both  in  England  and  America,  including  perhaps, 
Ohio,  yet  the  doctrine  has  been  much  qualified  by  other  courts, 
and  by  New  York  state  and  Pennsylvania,  entirely  repudiated. 
See  Cagwin  v.  Town  of  Hancock,84  N.  Y.  532.  Diamon  v.  Law- 
rence Co.,  37  Penn.  state  358,  supra. 

In  the  former  case  the  statute  provided  that  before  a  town 
could  issue  bonds  to  a  railroad  company  the  consent  of  a  "majority 
of  the  taxpayers  of  such  town,  assessed  and  appearing  upon  the  as- 
sessment roll  acknowledged  as  conveyances  for  real  estate,  are  re- 
quired to  be  owning  or  representing  more  than  one-half  of  the  tax- 
able property  of  the  town,  must  be  obtained.*'  That  such 
pre-requisites  have  been  complied  with  **shall  be  proved  by  the  affi- 
davit, in  writing,  of  one  of  the  assessors  of  the  town,*'  etc.  This 
affidavit  had  been  made  and  filed,  as  required  by  law,  and  the 
bonds  so  recited.  But  the  court  held  that  the  town  might,  as 
against  an  innocent  purchaser,  show  that  in  fact  the  affidavit  was 
untrue,  it  being  only  prima  facie  evidence.  The  court  suggested 
though,  that  if  the  statute  had  made  such  affidavit  conclusive 
evidence,  a  diflferent  rule  would  prevail. 

The  New  York  court  of  appeals  distinguished  it  from  Bank  of 
Rome  V.  Village  of  Rome,  19  N.  Y.,  20. 

The  latter  deciding  that  where  commissioners,  before  negotia- 
ting or  transierring  any  of  the  bonds,  "shall  make  and  subscribe  a 
certificate  in  writing  that  J500,000  of  the  stock  of  the  R.  R.  Com- 
pany has  been  subscribed  by  other  parties  than  the  city,'*  such  cer- 
tificate cannot  be  impeached  as  against  an  innocent  holder  of  the 
bonds  for  value.  As  to  this  case  it  was  said  in  84  N.  Y.  532, 
supra,  y  "that  while  the  distinction  between  the  two  cases  is  not 
very  broad,  yet  there  is  a  distinction  which  deprives  that  case  of  its 
character  as  a  controlling  authority  in  this.  There  the  subscription 
to  the  stock  has  been  regularly  authorized.  There  was  nothing 
more  for  the  village  or  its  taxpayers  to  do.  Whatever  else  re- 
mained was  committed  to  the  commissioners.  In  this  they  acted 
as  the  agents  of  the  village." 

Commissioners  of  Knox  County  v.  Nichols,  14  O.  S.,  2t>0,  is 
squarely  in  point  with  Bank  of  Rome  v.  Rome,  19  N.  Y.  20,  supra. 

In  Treadwell  v.  Commissioners,  etc.,  11  O.  S.;  183  (Judge 
Gholson  delivering  the  opinion  of  the  court),  the  decision  in  Knox 
county  V.  Aspinwall  supra,  is  criticised  and  limited. 

This  suit  upon  a  county  bond  issued  to  the  Dayton  and  Michi- 
gan Railroad  Company,  in  which  it  was  recited:  "This  bond  is 
issued  in  part  payment  of  a  subscription  of  one  hundred  thousand 
dollars,  by  said  county  of  Hancock,  to  the  capital  stock  of  the 
Dayton  and  Michigan  Railroad  Company,  chartered  March  5,  1851, 
and  an  act  to  authorize  the  commissioners  of  Clark  county  to  sub- 
scribe stock  in  railroad  companies,  pa.ssed  March  8,  1850." 

The  answer  among  other  things,  set  up  as  a  defense  "that  the 
railroad  has  never  been  made  or  located  through  or  in  the  county 
as  required  by  the  statute,  authorizing  the  bonds  to  be  issued,  but 
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before    the  bonds  were   issued  it  was  permanently  located    and 
partly  made  so  as  not  to  touch  the  county,  and  has  since  been  fin* 
ished  so  as  not  to  touch  the  same.'* 
The  court  held: 

*  *The  board  of  commissioners  of  a  county  is  a  quasi  corporation, 
and  that  a  grant  of  powers  to  such  corporation  must  be  strictly 
construed  and  when  acting  under  special  power  must  act  strictly 
on  the  conditions  under  which  it  is  given.'' 

**As  to  the  second  giound  of  estoppel,  and  in  support  of  which 
the  case  of  Aspinwall  v.  The  Commissioners  of  Knox  County,  21 
How.,  589,  has  been  cited,  it  may  be  observed  that  one  point  of 
that  case  is  not  presented  by. the  pleadings  in  this  case.  We  have 
not  here,  as  was  presented  in  that  case,  a  record  of  the  action  of 
the  board  of  county  commissioners.  We  need  not,  therefore,  now 
inquire  whether  the  description  of  such  a  board  as  given  in  the 
opinion  in  that  case,  applies  in  this  state,  nor  whether  it  was 
competent  for  the  board  of  commissioners  of  Hancock  county, 
under  the  special  power  conferred,  to  determine,  by  finding  conclu- 
sive in  any  collateral  proceeding  the  facts  essential  to  give  them 
authority  to  act.  To  the  mere  facts  of  the  putting  the  bonds  in  cir- 
culation, and  the  recital  in  them  of  the  authority  under  which 
they  were  issued,  we  are  not  prepared  to  give  the  conclusive  effect 
which  is  claimed  in  this  case." 

In  the  case  of  The  State  ex  rel.  Robertson  v.  Board  of  Educa- 
tion of  Perrysburg  Tp.,  27  O.  S.,  96,  Judge  Wright,  in  delivering 
the  opinion  of  the  court  says:  '*The  bonds  were  issued  by  board 
of  education  under  the  provisions  of  the  law  of  March  13,  1868,  66 
O.  L.,  24,  which  gives  power  to  issue  such  bonds  upon  the  condi- 
tions therein  prescribed.  Upon  the  face  of  the  obligations,  they  are 
stated  to  be  under  the  said  act  and  the  act  supplementary  to  an  a[ct 
passed  March  18,  1864." 

In  addition  to  the  recitals  named  the  board  had  made  a  finding 
under  the  act  that  conditions  precedent  had  been  performed;  and 
the  court  held  them  valid  in  the  hands  of  an  innocent  purchaser  for 
value. 

The  principal  in  this  case  was  affirmed  in  State  v.  Commis- 
sioners, 37  O.  S.,  526.  The  latter  case  arose  under  the  two-mile 
road  improvement  law.  '      * ' 

The  bonds  recited  that  they  were  issued  "in  parsuance  of",  abd 
according  to"  the  acts,  etc.,  naming  them;  and  the  board  of  com- 
missioners of  Fayette  county  had  found  that  a  majority  of  the  land 
owners  to  be  affected,  had  signed  the  petition,  and  had  made  such 
a  finding  a  part  of  their  record. 

The  county  in  defending  against  the  collection  of  the  bonds 
offered  to  prove  that  a  majority  in  fact  of  the  land  owners  had  not 
signed  the  petition,  notwithstanding  the  finding  of  the  board  to  the 
contrary.  This  the  court  held  they  could  not  be  permitted  to  do 
against  an  innocent  purchaser  for  value.  In  no  case  have  I  been 
able  to  find  that  the  court  has  held  a  bond  valid  with  recitals  alone, 
and  where  the  person  or  board  authorized  to  determine  that  the 
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pre-requisites  have  been  complied  with,  has  not  acted  in  the  matter, 
and  determined  the  question.  In  all  cases  cited  the  bonds  contain- 
ing recitals  of  such  finding,  and  the  board  or  other  authority  em- 
powered to  make  it,  had  in  fact  done  so.  The  case  at  bar  fails  in 
both  particulars. 

As  our  law  limits  the  powers  of  municipalities  in  the  issue  of 
bonds,  and  requires,  by  section  2703,  that:  **A11  bonds  issued 
under  the  authority  of  this  chapter  shall  express  upon  their  face 
the  purpose  for  which  they  were  issued,  and  under  what  ordin- 
ance.'' I  am  of  the  opinion  that  such  bonds  are  not  commercial 
paper,  unless,  not  only  such  recitals  are  made  in  the  bonds,  but  also 
that  an  ordinance  had  been  lawfully  passed  for  the  purpose.  For 
if  the  recitals  alone  were  sufficient,  dishonest  or  corrupt  officials 
as  clerks  and  presidents  of  councils,  might,  by  making  false 
recitals,  almost,  if  not  entirely,  bury  a  city  with  bonded 
indebtedness.  In  the  case  at  bar,  however,  it  is  not  neces- 
sary to  go  to  this  extent,  for  there  are  neither  recitals  nor  an  or- 
dinance to  make  it  commercial  paper.  The  case  of  De  Voss  v. 
Richmond,  7  Am.  Law  Reg.  539,  is  not  in  conflict  with  this  con- 
clusion. 

The  city  in  this  case  had  issued  a  registered  bond  to  one  Asa 
Otis,  a  citizen  of  Massachusetts,  for  $2,300.  During  the  rebellion 
a  confederate  court  had  declared  a  forfeiture  of  the  bond  and  or- 
dered a  receiver  to  sell  it,  which  was  done,  and  a  new  bond  issued 
to  the  purchaser  of  the  city.  Under  an  ordinance  of  the  city  it 
was  the  duty  of  the  auditor  in  issuing  such  new  bond  and  in  all 
subsequent  issues  thereof  to  transferees,  to  recite  on  its  face  that  it 
was  issued  in  obedience  to  a  decree  of  the  court,  on  acount  of  cer- 
tain other  bonds  confiscated  by  the  decree.  This  was  done  on  the 
bond  issued  to  the  first  purchaser,  but  not  on  the  one  issue  to  De 
Voss,  nor  to  his  vendor.  The  power  of  the  city  of  Richmond  to 
borrow  money  and  issue  bonds  therefor  was  at  the  time  unlimited. 

Upon  this  condition  of  things,  I  think  the  decision  of  the 
court  was  correct,  and  that  the  power  to  issue  bonds  by  the  city, 
being  unlimited,  it  could  properly  be  treated  as  to  its  agent's  acts, 
as  a  mere  ** trading  corporation." 

2.  The  second  ground  of  estoppel  claimed  is  that  the  city 
received  and  kept  the  proceeds  and  benefits  of  said  bond.  This  is 
controverted  by  the  defendant,   both  as  to  the  fact  and  the  law. 

There  is  no  evidence  that  the  city  received  the  money  arising 
from  the  sale  of  the  bond,  save  that  of  L.  C.  Hovey,  who  is 
certainly  not  entitled  to  much  credibility. 

He  says  this  bond  was  issued  by  him  to  himself  in  place  of  a 
bond  he  held  against  the  city.  But  when  he  got  the  original  bond, 
at  what  time,  and  for  what  purpose  it  was  issued,  he  is  unable  to 
tell  anything  about.  His  memory  in  that  respect  is  remarkably  de- 
ficient. 

It  is  sufficient  for  me  to  say  I  don't  believp  his  statement.  He 
issued  his  bond  as  he  did  doubtless  many  others  to  get  money  for 
his  own  use.     But  suppose  he  tells  the  truth  about  it.     Does  the 
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mere  fact  that  the  city  received  the  proceedb  of  the  bond  vahdate 
it?  PlaintiflF  cites  the  following  authorities  in  support  of  the 
affirmative  of  this  question  viz:  Meyers  v.  Muscatine  1  Wall. 
384;  Rogers  v.  Burlington  3  Wall.,  667;  Pendleton  Co.  v.  Amny, 
13  Wall.,  305;  Barret  v.  County  Court,  44  Mo.,  199;  Smead  v. 
Union  Township,  O.  S.,  394. 

In  the  latter,  8  O.  S.,  394,  the  estoppel  was  placed  upon  the 
ground  that  the  tax  payers  had,  without  protest  or  interference, 
suffered  an  election  to  take  place  which  authorized  the  subscription 
to  be  made,  and  suffered  the  trustees  to  issue  the  bonds  although 
not  strictly  in  conformity  to  law,  and  that  the  trustees  had  anually 
levied  taxes  to  pay  the  interest,  and  had  paid  the  same.  And  the 
court  say  *' Under  these  circumstances  it  is,  that  the  township, 
while  retaining  the  price  and  proceeds  of  the  bonds,  propose  to  set 
up  the  defense  that  the  law  had  not  in  all  respects  been  strictly 
complied  with.'*  The  estoppel  was  not  therefore  grounded  upon 
the  receiving  and  retaining  of  proceeds  of  the  bonds,  but  such  a  fact 
was  a  good  moral  reason  for  not  hesitating  to  enforce  a  legal 
estoppel. 

The  1  Wall.  384,  and  3  Wall.,  305  do  not  tcuch  the  point; 
and  the  44  Mo.  199,  I  have  not  been  able  to  obtain.  Even  if  the 
Missouri  case  -goes  to  the  extent  claimed  it  is  in  conflict  with 
Buchanan  v.  Litchfield,  102  U.  S.,  278.  In  this  case  Justice  Har- 
lan, delivering:  the  unanimous  opinion  of  the  court,  where  it  was 
admitted  the  city  received  the  pro<?eeds  of  the  sale  of  bonds, 
saj'^s:  "The  defense  is  characterized  as  fraudulent  and  dishonest. 
Waiving  all  considerations  of  the  case,  in  its  moral  aspects,  it  is 
only  necessary  to  say,  that  the  settled  principles  of  law  cannot, 
with  safety  to  the  public,  be  disregarded  in  order  to  remedy  the 
hardships  of  special  cases.** 

And  then  intimates  that  it  might  be  recovered  as  money  had 
and  received.  In  this  case,  as  in  the  case  at  bar,  the  suit  was  for 
interest  upon  the  bonds  of  the  citv,  which  were  void,  hence  no 
recovery  in  that  form  of  action,  could  be  had.  See  also  Louisiana 
V.  Wood,  102  U.  S.,  294.  But  13  Wall.,  297,  is  said  to  hold  a 
different  doctrine.     Let  us  see. 

In  this  case  the  county  authorities  had  received  the  stock  of 
the  company,  in  exchange  for  its  bonds,  had  held  the  stock  for 
seventeen  years,  and  participated  in  the  meetings  of  such  stock- 
holders. An  estoppel  was  enforced  against  the  county  by  only 
five  of  the  judges,  three  dissenting,  Justice  Nelson  being  detained 
at  home  by  sickness.  I  would,  however,  prefer  to  follow  the  rule 
laid  down  in  Buchanan  v.  Litchfield  upon  this  point,  in  case  of  a 
conflict,  if  it  arose  upon  the  evidence  in  the  ca.se  at  bar. 

3.  The  third  ground  of  estoppel  claimed  is,  '* that  the  city's 
officers  and  the  taxpayers  thereof,  knew  that  this  bond  and  cou- 
pons, and  many  other  similar  ones,  were  publicly  sold  in  the 
market,  and  always  passed  as  valid,  and  sanctioned  and  approved 
them,  and  bought  and  sold  them,  and  never  attempted  to  enjoin 
their  issue  or  the  payment  thereof.**     The  evidence  shows  that 
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some  of  the  officers  of  the  city  and  some  of  its  inhabitants  knew 
such  bonds  were  in  existence,  and  bought  and  sold  some  of  the  series 
of  which  the  one  in  suit  was  a  part;  but  no  one,  save  Dixon  and 
Hovey,  knew  of  them  at  the  time  they  were  issued,  and  Hovey,  only 
knew  of  their  fraudulent  character,  until  the  fall  of  1879,  when 
his  frauds  were  first  discovered.  How  any  one  could  enjoin  the 
issue  of  these  bonds,  or  object  to  the  payment  of  interest  thereon, 
under  such  circumstances*  is  utterly  incomprehensible.  There  can 
be  no  express  ratification  under  such  a  state  of  facts.  And  to 
create  a  liability  on  the  ground  of  negligence  or  implied  ratification 
it  must  be  shown  that  the  purchaser  was  misled  by  it,  and  thereby 
induced  to  part  with  his  money. 

In  case  of  Supervisors  v.  Schenck,  5  Wall.,  72,  the  facts  were 
that  a  vote  in  aid  of  a  subscription  to  a  railroad  was  ordered  by  the 
* 'county  court,*'  under  a  repealed  law,  whereas  it  should  have  been 
ordered  by  the  "board  of  supervisors,"  of  the  county.  The  law  in 
everything  else  was  strictly  complied  with,  and  for  nine  years  taxes 
had  been  levied  and  the  interest  paid  by  the  county  authorities 
upon  said  bonds,  before  any  defense  was  set  up  that  the  bonds  were 
void.     The  court  sustained  their  validity. 

So  also  in  State  ex  rel.  Garret  v.  Vanhorne,  7  0S.,  327; 
State  ex  reL  Smead  v.  Marion  Tp.,  8  O.  S.,  394,  and  Shoemaker 
V.  Goshen  Tp.,  14  O.  S.,  569,  an  election  had  been  held  and  the 
bonds  issued  in  pursuance  of  an  affirmative  vote.  In  all  these 
cases  and  similar  ones,  the  court  properly  presumed  that  the 
voters,  as  well  as  the  boards  who  authorized  the  issue  of  the  bonds, 
had  full  knowledge  of  all  the  circumstances  prior  to  and  at  the 
time  of  their  issue. 

In  order  to  work  an  estoppel  in  pais  the  acts  and  declarations  of 
the  party  to  be  bound  must  be  wilful,  that  is,  with  knowledge  of 
the  facts,  or  intent  to  deceive  the  other  party. 

McAfferty  v.  Converse  Lessee,  7  O.  S.,  90;  Nye  &  Co.  v. 
Denny,  18  O.  S.,  254;  Commonwealth  v.  Moltz,  10  Penn.,  531; 
Copeland  v.  Copeland,  28  Me.,  525.  And  Tilghman  v.  West,  8 
Ired.,  183. 

It  is  conceded  that  the  city  may  become  liable  by  reason  of 
its  laches;  but  in  such  case  the  injury,  if  any,  must  have  arisen 
directly  from  it,  and  been  the  sole  cause  of  it,  for  if  plaintiff's 
negligence  contributed  to  cause  the  injury  he  cannot  recover. 

4.  The  fourth  ground  relied  upon  by  the  plaintiff  is  more  in 
the  nature  of  a  plea  of  ratification  than  estoppel.  It  is.  "that  the 
defendant  has  regularly  paid  as  they  matured,  all  of  said  interest 
warrants  up  to  April,  1880,  and  since  the  date  of  said  bond,  levied 
and  collected  taxes  for  such  purpose.'* 

The  evidence  fails  to  show  that  any  taxes  were  levied  speci- 
ally for  the  purpose  of  paying  interest  upon  this  bond  or  any  of  its 
series^  It  shows  impliedly  that  the  funds  used  for  paying  the  two 
coupons  were  raised  by  a  lew  but  such  levy  was  made  doubtless 
to  raise  funds  to  pay  the  accruing  interest  upon  all  the  bonds  of  the 
city  some  of  which  were  genuine  and  valid.     And  to  make  this 


Digitized  by 


'^oogle 


566  OHIO  DECISIONS. 


Champaign  Common  Fleas  Court 


defense  of  ratification  good  the  plaintiff  by  a  preponderance  of  evi- 
dence must  show  that  defendant  knew  at  the  time  such  levy  was 
made  and  the  coupons  paid  that  the  bond  in  suit  or  its  series  was 
illegally  issued,  or  that  the  plaintiff  in  the  purchase  of  the  bond  re- 
lied upon  its  being  valid  by  reason  of  the  fact  that  the  city  had 
paid  interest  upon  it. 

There  is  a  failure  of  evidence  to  establish  either.  Express 
ratification  includes  not  only  knowledge  of  deficiencies,  but  inten- 
tion to  make  valid;  whereas  to  constitute  implied  ratification,  there 
must  be  a  neglect  for  a  considerable  period  of  time  to  take  advan- 
tage of  irregularities  or  infirmities  the  knowledge  of  which  is  either 
possessed,  or  from  the  circumstances  will  be  presumed  to  have 
been  acquired. 

There  is  no  evidence  at  all  showing  knowledge,  upon  the  part 
of  the  defendant,  nor  does  the  lapse  of  time  and  other  circumstances 
raise  a  presumption  of  such  knowledge  against  it,  to  bring  it  within 
the  definition.  But  it  is  finally  contended  by  plaintiff,  *'that  even 
if  the  bond  was  fraudulently  issued  by  Hovey,  its  clerk,  that,  as  be- 
tween him  and  the  city,  the  latter  ought  to  stand  the  loss,  because 
by  making  him  its  agent  to  execute,  issue  and  negotiate  its  bonds, 
it  thereby  said  to  the  public  that  he  was  entitled  to  credit  in  that 
behalf."  It  is  conceded  to  be  the  rule,  that,  as  between  two  inno- 
cent parties,  he  who  puts  it  into  the  power  of  a  third  person  to 
commit  a  fraud  must  stand  the  loss,  if  a  fraud  is  committed.  But 
this  rule  only  applies  to  persons,  and  private  or  trading  corpora- 
tions, or  where  an  officer  or  board  have  unlimited  power  to  issue 
bonds,  or  delegate  such  power.  Concede  for  the  purpose  of  argu- 
ment, that  the  city  b>  its  usage,  as  between  it  and  innocent  third 
parties,  had  empowered  its  city  clerk  and  president  of  council  to 
execute  its  bonds,  and  the  clerk  to  negotiate  them,  and  was  guilty 
of  laches  in  not  watching  him,  and  the  records  to  detect  frauds  or 
irregularities  in  the  execution,  issue  and  negotiation  of  such  bonds, 
and  that  plaintiff  relied  upon  this  condition  of  things  when  he  pur- 
chased the  bond  in  suit,  he  would  still  be  unable  to  recover,  for  not 
pursuing  a  further  investigation.  Why?  Because  he  is  bound  at 
his  peril  to  know  what  is  provided  by  the  statute  in  relation  to  the 
powers  and  duty  of  the  city  in  the  issuing  and  negotiation  of  its 
bonds. 

This  doctrine  is  well  settled.  See  Ogden  v.  County  of  Daviess 
102  U.  S.,  634. 

This  rule  then  required  him  to  know  of  the  provisions  of 
section  97,  vol.  73,  O.  L.,  125,  supra  viz:  that  '*no  obligation  shall 
be  entered  into  except  by  an  ordinance;*'  that  such  power  "shall 
not  be  delegated,*'  and  * 'every  obligation,  etc.,  made  contrary  to 
these  provisions  shall  be  void,  as  against  the  corporation,  but  bind- 
ing on  the  person  making  it."  And  that  by  the  provisions  of  sec- 
tion 2708  R.  S.  (the  former  law  being  the  same)  that  "all  bonds 
issued  under  the  authority  of  this  chapter  shall  express  upon  their 
face  the  purpose  for  which  and  the  ordinance  under  which  they 
were  issued.** 
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Had  he  performed  this  imperative  duty,  he  would  have  ascer- 
tained first,  there  was  no  recital  in  the  bond  of  the  purpose  for 
which  and  the  ordinance  under  which  it  was  issued.  Finding  this 
out,  he  next  was  required  to  see  if  an  ordinance  had  been  passed 
authorizing  its  issue.  An  inspection  of  the  records  would  have  at 
once  disclosed  that  no  ordinance  had  been  passed.  The  clerk's 
want  of  authority'  would  then  have  become  apparent,  and  the  plain- 
tiff would,  at  once,  have  refused  to  purchase  a  void  bond.  Is  there 
any  reason  or  law,  then,  that  would  protect  a  purchaser  under  such 
circumstances?  Certainly  not,  however  negligent  the  taxpayers 
of  the  city  or  its  officers  may  have  been.  An  obligation  of  the  city 
void  when  issued,  remains  void  in  the  hands  of  all  persons  who 
may  purchase  it  thereafter,  however  innocent  of  any  knowledge  of 
defects,  and  although  the  city  may  have  received  the  proceeds  and 
paid  interest  upon  the  bond.  Louisiana  v.  Wood,  lOS  U.  S.,  294; 
Marsh  v.  Fulton  Co..  10  Wall.,  676;  Medill  v.  Collier,  16  O.  S.,  612; 
Anthony  v.  Jasper,  101  U.  S.,  693. 

While  it  is  true  that  this  rule  may  work  a  great  hardship  to  the 
holders  of  such  bonds,  and  that  the  city  in  the  aggregate  can  better 
afford  to  stand  the  loss  than  them,  yet  we  must  remember,  that  the 
purchaser's  own  negligence  contributed  mostly  to  his  loss.  A 
verdict  and  judgment  for  the  defendant. 


MUNICIPAL  CORPORATIONS-SIDEWALKS-DAMAGES. 

[Clark  Common  Pleas  Court.] 

Walker  v.  City  of  Springfield. 

1.  An  excavation  in  a  sidewalk  in  a  populous  city,  of  such  dimensions  and  in 

such  a  part  ot  it  as  that  foot  passengers  fall  into  it,  they  ma)r  suffer  great 
harm,  leit  at  night  without  guard,  protection  or  light  is  a  nuisance. 

2.  An  agreement  which  is  enforceable  by  au  action  at  law  requires  for  its  crea- 

tion at  least  two  parties. 

3.  The  plaintiff  should  be  satisfied  for  all  actual  damages  h.e  has  sustained  by 

reason  of  his  injuries,  in  the  loss  of  business,  his  health,  his  time,  and  the 
amount  of  his  expenditures  necessarily  incurred  in  consequence  of  such 
injuries. 

Opinion  of  Arbitrators. 

This  action  was  begun  in  the  court  of  common  pleas  of  Clark 
county  and  by  agreement  of  the  parties  was  submitted  to  the 
arbitration  of  the  undersigned.  We  have  this  day  filed  our  award. 
In  view  of  the  nature  of  the  case  we  think  that  all  persons  inter- 
ested should  be  informed  as  to  the  grounds  upon  which  our  decision 
is  founded. 

.    The  question  submitted  for  our  determination  arises  on  the 
plaintiff's  petition  and  defendant's  answer  and  the  reply  thereto. 

In  his  petition,  the  plaintiff  alleges  in  substance  that  the  de- 
fendant is  a  city  of  the  second  class  and  as  such  has  control  of  the 
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Streets  and  sidewalks  within  its  limits  and  is  charged  with  the  duty 
of  keeping  the  same  open  and  in  repair  and  free  from  nuisance;  that 
on  Limestone  Street,  in  said  city,  a  great  many  people  daily  pass; 
that  in  the  year  1879,  when  John  W.  Bookwalter  was  the  owner 
of  a  lot  abutting  on  the  south  side  of  High  and  the  west  side  of 
Limestone  street,  and  in  September  of  that  year  an  excavation,  six 
feet  deep,  five  feet  wide  and  fifteen  feet  long,  was  made  on  and 
across  the  sidewalk  on  Limestone  Street,  in  front  of  said  lot;  that 
such  pit  was  a  defect  and  a  nuisance,  endangering  the  lives  and 
safet}'  of  persons  passing  along  and  upon  said  pavement;  that  the 
defendant,  with  the  knowledge  of  said  defect  and  nuisance  allowed 
the  same  to  remain  wholly  unguarded  and  uncovered,  and  omitted 
to  furnish  any  signals  to  warn  travelers  and  passersby  of  such 
dangerous  condition  of  said  sidewalk  from  September  until  the 
nineteenth  of  December;  that  about  seven  o'clock  of  the  night  of 
that  day  the  plaintiff,  in  passing  along  said  sidewalk,  without  fault 
on  his  part,  and  being  ignorant  ot  said  defect  and  pit,  fell  into  the 
same,  whereby  his  left  foot  and  ankle  were  broken  and  bruised,  his 
left  side  and  hip  were  injured,  three  fiagers  of  his  left  hand  were 
broken,  his  right  arm  crushed,  and  permanent  internal  injuires  in- 
flicted; that  such  hurt  caused  him  great  suffering,  compelled  him  to 
incur  large  expense  for  medical  aid  and  nursing,  and  disabled  him 
of  the  use  of  his  right  hand  in  writing  and  from  practicing  the  law, 
in  which  he  was  engaged,  and  from  which  he  derived  an  income  of 
about  $3,000  yearly.  He  further  allej^es  that  his  claim  for  dama- 
ges on  account  of  the  injuries  was  duly  filed  on  the day  of 

May,  1880,  with  the  clerk  of  the  city  and  that  the  city  council  re- 
fused to  settle  the  same.     He  prays  for  $25,000  damages. 

The  city,  in  ite  answer,  set  up  three  defenses:  The  first  de- 
fense is,  in  effect,  a  denial  of  the  material  allegation  of  the  peti- 
tion. 

For  the  second  defense,  it  is  alleged  that  the  plaintiff  had  never 
filed  with  the  city  clerk  any  claim  for  damages  against  the  city  on 
account  of  the  matters  set  forth  in  his  petition. 

For  the  third  defense,  it  is  averred,  that  an  action  was  pending, 
December  20,  1881,  in  said  court,  brought  by  said  Walker  against 
said  city  and  said  Bookwalter,  the  object  of  which  was  to  recover 
damages  on  account  of  said  alleged  injuries,  on  the  ground  that 
the  city  and  Bookwalter  were  jointly  liable  therefor;  that  the 
plaintiff,  to  induce  the  city  to  enter  into  the  alleged  agreement 
below  stated  represented  to  the  city  that  in  his  view  Bookwalter 
was  liable  to  him  for  said  damages;  that  Bookwalter  was  a  positive 
wrong-doer  in  the  premises  m  havnng  caused  said  excavation  to  be 
made,  in  violation  of  the  ordinances  of  the  city  and  for  his  (B*s) 
exclusive  benefit;  and  that  if  the  city  was  liable  at  all,  it  was 
liable  only  on  account  of  its  negligence  in  the  matter;  that  from 
these  circumstances  he  (W.)  believed  he  could  recover  a  larger 
rerdict  in  a  separate  suit  against  B.  than  he  could  against  the 
city  alone,  or  in  said  joint  suit;  and  that  if  the  city  would  do  the 
things  hereinafter  mentioned,  he  (W.)  would  enter  into  such  an 
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agreement  with  the  city  as  is  below  mentioned;  whereupon  he  did 
enter  into  an  agreement  with  the  city  as  follows:  That  he  would 
next  day  dismiss  said  joint  suit  as  to  the  city,  and  prosecute  it 
against  B.  alone  until  a  verdict  was  rendered;  that  in  case  such 
verdict  was  in  favor  ol  W.  for  such  a  sum  as  would  be  a  reasonble 
compensation  for  his  injuries,  he  would  not  prosecute  any  action 
against  the  city;  but  that  in  case  such  verdict  should  be  in  favor 
of  B.,  or  in  such  an  amount  as  would  not  be  fair  compensation  for 
such  injuries,  then  and  in  that  case  he  reserved  the  right  to  prose- 
cute an  action  against  the  city;  that  in  consideration  thereof,  the 
city  agreed  with  W.  that  it  would  aid  him  in  the  prosecution  of  the 
suit  against  B.,  until  such  verdict  as  is  above  described  was  ren- 
dered therein — such  aid  to  be  rendered  by  the  city's  attorneys,  and 
to  consist  of  their  advice  and  counsel,  and  their  participation  in 
the  preparation  of  the  law  and  the  testimony  and  management  of 
the  case  against  B.,  so  far  as  their  services  could  be  rendered  and 
might  be  required  in  the  prosecution  of  that  suit;  and  as  a  further 
consideration,  the  city  agreed  that  in  the  case  a  verdict  was  re- 
turned against  W.,  or  in  his  favor,  but  for  an  insufficient  amount, 
then,  in  either  case,  the  city  would  enter  its  appearance  as  defend- 
ant in  any  action  W.  might  bring  against  it,  to  recover  against  it 
for  said  injuries,  and  in  such  action  the  city  would  waive  all  ques- 
tions that  might  otherwise  arise  as  to  W.  having,  prior  to  his  having 
brought  said  joint  action,  filed  with  the  city  clerk  his  claim  for  said 
damages  as  required  by  law;  and  that  the  city  would  file  its  answer; 
and  that  the  trial  of  the  action  so  to  be  brought  should  take  place 
without  unnecessary  delay. 

It  is  further  alleged  in  the  defense  that  the  city,  by  its  attor- 
neys, duly  performed  said  agreement  upon  its  part,  and  that  a  ver- 
dict ifor  $14,000  was  returned  in  favor  of  W.  against  B. 

The  plaintiff,  replying  to  the  second  defense,  denies  that  he  did 
not  present  any  claim  to  the  city,  as  stated  in  the  city's  second  de 
fense;  and  says  such  claim  was  presented,  acted  upon  and  rejected 
more  than  sixty  days  before  he  began  this  action. 

And  replying  to  the  third  defense  the  plaintiff  admits  that 
prior  to  Dec.  20  1881,  he  had  begun  said  joint  action  against  the 
city  and  B.,  becoming  satisfied  that  he  could  not  legally  prosecute 
them  in  one  action,  he  deemed  it  proper  and  was  about  to  dismiss 
it  as  to  one  of  the  defendants,  and  begin  a  new  action  against  the 
party  so  dismissed,  and  proceed  in  the  then  pending  action  against 
the  other:  That  the  city,  by  its  legal  counsel,  represented  to  the 
plaintiff  that  it  was  extremely  anxious  not  to  be  put  on  trial  then, 
and  that  if  he  would  dismiss  said  joint  action  as  to  it,  and  begin  a 
separate  action  against  it,  it  would  enter  its  appearance  forthwith, 
and  waive  any  informality  in  the  presentation  of  his  claim  to  the 
city  previous  to  beginning  such  suit,  and  set  upon  defense  on  that 
ground:  That  the  plaintiff  assented  to  the  proposition,  dismissed 
the  joint  suit  as  to  the  city  and  at  once  filed  his  petition  in  this 
case  and  proceeded  to  trial  against  B.  alone  in  the  suit  first 
begun;  but  the  jury  on  such  trial  returned  no  verdict;    and  in 
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January,  1882  another  jury  was 'called,  which  returned  a  verdict 
against  B.  for  $14,000  but  the  court  set  it  aside  on  the  ground  that 
it  erred  in  instructing  the  jury  as  to  the  law  of  the  case.  And  the 
plaintiff  denies  that  he  made  the  agreement  set  up  by  the  city  or 
any  agreement  other  than  that  set  up  by  him. 

Much  evidence  was  introduced  before  us.  Its  effect  will  be 
stated  in  connection  with  the  statement  of  our  conclusions  of  law. 

I.  As  to  the  legal  liability  of  the  city  to  the  plaintiff  in  the 
matter  complained  of. 

Section  439  of  the  Municipal  Code  of  this  state,  which  was  in 
force  at  the  time  the  alleged  right  of  action  arose  provided  that 
'  'the  city  council  shall  have  the  care,  supervision  and  control  of 
all  public  highways,  bridges,  streets,  avenues,  alleys,  sidewalks 
and  public  grounds  within  the  corporation,  and  shall  cause  the 
same  to  be  kept  open  and  in  repair,  and  free  from  nuisance."  This 
statutory  provision  devolved  upon  the  city  council  as  the  represen- 
tatives of  the  city,  the  plain  duty  of  keeping  Limestone  Street, 
with  the  other  streets  of  the  city  "open  and  in  repair  and  free  from 
nuisance.'*  For  that  purpose  such  streets  were  within  the  special 
"care,  supervision  and  control*'  of  the  council;  and  the  municipal 
code  conferred  ample  authority  and  means  to  perform  the  duty. 
Such  duty  was,  therefore  an  absolute  and  imperative  duty;  and 
therefore,  if  the  city  failed,  in  this  instance,  to  perform  such  obli- 
gation it  is  liable  in  damages  to  the  plaintiff  for  any  injury  he  ac- 
tually sustained  by  reason  of  such  failure,  if  he  was  without  fault 
upon  his  part.  It  is  now  regarded  as  the  settled  law  of  Ohio,  and 
of  most  of  the  other  states,  independently  of  a  statute  so  providing, 
that  whenever  such  duty  has  been  imposed  by  the  legislature  upon 
a  town  or  city,  and  is  neglected,  to  the  detriment  of  a  private  indi- 
vidual, he  has  this  remedy  by  suit  against  the  corporation. 

The  gravamen  of  the  plaintiff's  complaint  against  the  city  is, 
that  it  omitted  to  discharge  its  duty  to  keep  the  sidewalk  where  he 
was  injured,  "in  repair  and  free  from  nuisance."  In  order  to  de- 
termine whether  or  not  this  complaint  is  well-founded,  it  is  neces- 
sary to  inquire  what,  according  to  the  settled  law  upon  this  subject, 
will  constitute  an  omission  or  neglect  on  the  part  of  a  city  to  keep 
a  sidewalk  "in  repair  and  free  from  nuisance." 

Whilst  in  this  state,  the  owners  of  lots  abutting  on  pavements 
are  required  by  ordinances  of  city  councils,  to  construct  and  main- 
tain them  at  the  expense  of  such  lot-owners  exclusively;  the  city 
is,  as  we  have  seen,  charged  with  the  absolute  and  imperative  duty 
of  maintaining  suitable  sidewalks.  It  follows,  that  when  a  sidewalk 
has  been  constructed  and  thrown  open  to  public  use,  and  has  been 
used  with  the  rest  of  the  street  by  the  public,  the  city  must  main- 
tain it  in  such  repair  that  it  will  be  reasonably'  safe  and  convenient 
to  travelers.  In  a  street,  or  part  of  a  street,  in  a  populous  city,  on 
which  large  numbers  of  foot  passengers  travel,  the  duty  to  repair  and 
keep  the  sidewalk  safe  for  travel  extends  to  the  whole  sidewalk, 
throughout  its  entire  width.  This  liability  is  primary,  and  extends  to 
all  obstructions,  no  matter  by  whom  placed  there;  and  the  city  cannot 
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defend  against  an  action  by  a  party  injured  by  means  ol  an  un- 
lawful defect  in  the  sidewalk,  by  alleging  that  such  defect  was  caused 
by  another  wrong-doer,  although  it  may  have  an  action  against 
him  for  reimbursement.  If  dangerous  excavations  are  made  in  a 
sidewalk,  no  matter  by  whom  it  must  fill  them  up,  or  cause  them 
to  be  filled  up;  or,  if  in  constructing  a  building  it  is  necessarj'  to 
make  excavations  in  a  pavement,  the  city  must,  if  such  excavations 
be  dangerous,  guard  them,  or  cause  the  owner  of  the  building  or 
his  contractor  to  guard  them,  light  them  in  the  night  season,  or 
otherwise  warn  travelers  against  them.  That  is  to  say,  it  must 
keep  the  sidewalks  in  a  reasonably  safe  condition  for  foot  passen- 
gers by  night  as  well  as  by  day;  and  a  foot  passenger  proceeding, 
albeit  in  the  night  time,  along  a  side- walk,  has  a  right  to  presume 
that  it  is  free  from  dangerous  obstructions;  and  if  he  is  injured  in 
consequence  of  falling  into  such  obstructions  which  the  city,  hav- 
ing left  or  allowed  to  be  left  unguarded,  he  will  be  entitled  to 
recover  damages  from  the  city  for  such  injury,  even  though  the 
obstruction  was  created  by  a  third  person,  provided  the  city  had 
either  actual  or  constructive  notice  of  the  obstruction  for  such 
length  of  time  prior  to  the  injury  as  to  have  enabled  it  to  remove 
the  obstruction  or  guarded  it. 

A  city  is,  in  this  respect,  liable  for  a  lack  of  only  ordinary  or 
reasonable  care.  It  is  not  held  to  the  liability  of  an  insurer;  but 
the  same  rule  of  diligence  is  exacted  from  it  that  is  expected  from 
private  persons  in  the  control  of  any  business  involving  a  like  dan- 
ger to  others.  And  unless  the  defect  or  obstruction  causing  an 
injury  was  produced  by  the  city  itself,  or  by  some  one  in  privity 
with  it,  it  will  not  be  liable  for  the  damages  caused  by  the  defect, 
unless  it  had  notice  thereof,  express  or  implied,  for  a  sufficient 
length  of  time  before  the  happening  of  the  accident,  to  have  en- 
abled it,  by  the  exercise  of  reasonable  diligence,  to  abate  it;  or,  if 
for  any  reason,  it  ought  not  to  be  immediately  removed,  to  establish 
barriers  or  signals  for  the  protection  of  travelers. 

If  the  defect  in  the  sidewalk  caused  by  an  excavation  made  by 
a  party  in  the  erection  of  a  building  is  of  such  a  nature  and  has  ex- 
isted for  such  a  length  of  time  as  by  reasonable  diligence  in  the  per- 
formance of  the  duty  of  the  city  to  keep  the  same  open  and  '  *in  repair, 
and  free  from  nuisance,"  the  defect  ought  to  have  been  known  by 
the  corporate  authorities  then  notice  will  be  presumed  and  proof  of 
actual  knowledge  will  not  be  necessary  to  render  the  city  liable 
for  injuries  thereby  occasioned.  In  the  latter  class  of  cases  the  founda- 
tion of  the  liability  is  negligence,  and  if  the  defect  in  the  sidewalk 
had  only  existed  for  a  short  time,  as  for  a  night  or  a  day,  so  that  the 
proper  officers  of  the  city  could  not  reasonably  be  presumed  to  have 
had  any  knowledge  of  it,  the  notice  of  the  defect  in  the  sidewalk,  to 
the  city,  should  be  shown,  in  order  to  make  it  liable.  But  if  the 
defect  was  of  such  character  and  had  existed  for  such  a  length  of 
time  as  b)'  reasonable  diligence  in  the  performance  of  the  duty  of 
the  city  the  defect  ought  to  have  been  known  by  it,  then  notice 
will  be  presumed,  and  proof  of  actual  notice  is  not  necessary.     The 
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principle  is  this,  that  if  the  city,  by  the  exercise  of  reasonable  dili- 
gence in  the  performance  of  the  duty  enjoined  by  its  charter,  has 
the  means  of  knowledge  of  defects  in  a  sidewalk  though  caused  by 
others,  and  negligently  remains  ignorant  thereof,  it  is  equivalent, 
in  law,  to  actual  knowledge.  In  such  case,  it  is  liable  because  it 
is  guilty  of  negligence  in  not  discovering  the  defect. 

To  illustrate  the  application  of  this  principle,  suppose  there  be  a 
violent  rain  storm  in  the  night  time,  and  by  the  choking  of  sewers, 
theretofore  and  under  reasonably  anticipated  circumstances  suffi- 
cient to  carry  off  the  fallen  water,  a  torrent  be  turned  across  a 
street,  and  it  washed  out,  to  such  a  state  that  injury  occurred  to 
some  one  abroad  on  his  travel,  before  the  working  hours  had  come 
again  in  which  the  damage  could  be  repaired  or  warned  against, 
the  city  would  not  be  liable  for  that  injury.  But  just  as  it  would 
be  liable  for  an  injury  happening  thus,  after  a  reasonable  time  had 
elapsed,  in  which  it  could  be  presumed  to  nave  become  aware  of 
the  peril  in  its  public  streets,  so  in  our  view,  it  is  liable,  if  after  the 
willful  act  of  one  not  in  its  employment  has  been  made  a  place  of 
danger  in  a  street  or  sidewalk,  a  lapse  of  time  has  run  long  enough 
for  it  to  have  learned  of  the  danger  and  to  have  removed  the  ob- 
struction. It  seems  evident  that  if  the  defect  be  so  notorious  as 
to  be  observable  by  all  persons  who  pass  by  it,  this  comes  in  the 
place  of  express  notice  of  the  existence  of  the  nuisance.  The 
continuance  of  such  a  nuisance  for  a  long  time  would  render  it 
notorious;  and  it  has  been  decided  that  that  fact  of  itself  is  equiva- 
lent to  express  notice. 

Notice,  either  actual  or  constructive  to  the  street  commissioner 
of  a  city,  is  notice  to  the  city.  If,  by  any  reasonable  diligence  and 
care  in  the  discharge  of  official  duties,  he  ought  to  have  known  of 
a  dangerous  defect  or  obstruction  in  a  sidewalk  and  have  removed 
it,  or  caused  its  removal  or  protected  foot  passengers  against  it  by 
suitable  barriers  or  signals,  notice  will  be  presumed  against  him  as 
the  city.  He  must  be  regarded  as  the  officer  ana  agent  of  the 
city,  for  whose  default  in  this  respect,  the  city  is  responsible. 

An  excavation  in  a  sidepvalk  in  a  populous  city  of  such  dimen- 
sions and  in  such  part  of  it  as  that  foot  passengers  fall  into  it,  they  may 
suffer  great  harm,  left  at  night  without  guard,  protection  or  light 
is  a  nuisance.  The  authorities  of  a  city  may  summarily  abate  such 
a  nuisance,  although  it  may  have  been  created  by  an  independent 
wrong-doer.  Such  authorities  may,  and  it  is  their  duty,  to  abate 
a  nuisance  upon  or  in  a  street  or  sidewalk,  if  it  be  such  as  materi- 
ally interferes  with  and  prevents  the  free  exercise  of  the  right  on 
the  part  of  the  public  to  the  use  of  the  easement,  or  endangers  the 
lives  of  persons  passing  over  it. 

The  city  of  Springfield  was,  then,  by  reason  of  the  provision 
of  the  statute  above  quoted,  under  a  primary  obligation  to  keep 
its  streets  and  sidewalks  in  a  safe  condition  for  travel;  it  is  re- 
sponsible for  damages  resulting  from  a  failure  to  perform  that 
duty,  although  the  defect  or  obstruction,  which  caused  the  injury 
was  the  work  of  an  independent  wrong-doer.     Its  remedy  for  loss, 
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in  such  case,  is  by  a  suit  against  such  wrong-doer  for  reimburse- 
ment. 

The  legal  principles  and  rules  above  stated,  are  abundantly 
established  by  numerous  decisions  of  courts  of  highest  authority. 

We  will  now  proceed  to  state  what  is  the  case  of  negligence 
made  by  the  evidence  against  the  city  in  the  case  submitted  to  us. 

The  construction  of  the  foundation  walls  of  the  Bookwalter 
building  was  begun  on  or  about  September  twelfth,  and  finished 
in  October,  1879.  The  brick  layers  began  laying  brick  October 
third,  and  finished  the  nineteenth  or  twentieth  of  December.  There 
w^ere  two  openings  left  in  the  foundation  wall  on  Limestone  Street 
for  coal  chutes,  which  were  about  eight  feet  from  the  top  of  the 
wall  down  to  the  bottom,  and  about  three  feet  wide.  One  of  them, 
the  north  opening,  was  about  twelve  feet  from  the  corner  of  the 
building  at  Limestone  and  High  streets,  called  the  octagon  comer, 
Limestone  street  running  north  and  south  and  High  street  running 
east  and  west.  The  partition  wall  which  divides  the  two  coal 
chutes  is  nineteen  feet  south  of  the  wall  on  High  street.  The 
width  of  the  sidewalk  on  Limestone  street  is  eleven  feet.  A  tree, 
about  twelve  inches  in  diameter,  stood  nearly  opposite  the  south 
jam  of  the  first  or  north  opening,  and  the  west  side  of  the  tree  was 
about  two  feet  from  the  curbstone.  An  excavation  was  made  in 
the  sidewalk  on  Limestone  street,  commencing  at  or  near  the  octa- 
gon corner,  and  running  southward  along  the  foundation  wall, 
widening  and  deepening  toward  the  north  coal  chute,  at  which 
opening  the  excavation  was  about  five  or  six  feet  wide  and  about 
the  same  depth.  One  or  two  planks  or  joists  were  laid  lengthwise 
over  the  sidewalk  and  excavation,  about  eighteen  inches  from  the 
west  side  of  the  tree;  the  plank  walk  was  twelve  inches  wide  if 
there  was  only  one  plank,  as  some  of  the  witnesses  testily,  and 
twenty-four  inches  wide  if  there  were  two,  as  others  testify;  so 
that  there  was  an  open  space  oi  five  or  six  fet^t  between  the 
plank  walk  and  the  north  opening.  Such  was  about  the  condition 
of  the  sidewalk  from  September  twelfth,  until  plaintiff  was  injured", 
December  eighteenth.  There  was  no  barrier,  nor  signal,  nor  lights 
of  any  kind  to  protect  or  warn  foot-passengers  of  the  situation, 
either  day  or  night.  At  the  corner  of  said  sidewalk  on  Limestone 
and  High  streets,  there  is  a  city  lamp-post,  but  it  was  not  lighted 
on  the  night  of  December  eighteen,  until  forty-five  minutes  past 
nine  o'clock,  about  two  nours  after  the  plaintiff  fell  into  the  excava- 
tion at  the  north  opening. 

The  city  clerk  issued  to  said  Bookwalter  a  **permit**  to 
erect  said  building,  in  pursuance  of  an  ordinance  of  the  city,  and  Sep- 
tember 21,  1879,  the  city  council  instructed  the  city  street  commis- 
sioner to  take  the  gravel  from  the  cellar  and  use  the  same  in  re- 
pairing the  streets  of  the  city  The  contractor  who  erected  the 
building  for  Bookwalter  testified  that  the  city  hauled  away  from 
the  cellar  twenty  five  or  thirty  loads  of  gravel. 

The  city  street  commissioner  saw  the  workmen  engaged  in  tear- 
ing down  the  old  building  and  in  erecting  the  new  building.     While  . 
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they  were  laying  the  foundation  for  it  he  passed  down  Limestone 
street  every  day  or  every  two  days,  but  he  testified  he  did  not  rec- 
ollect passing  on  the  sidewalk  on  that  street.  His  headquarters 
were  at  the  city  engineer's  office,  about  a  square  and  a  half  from 
the  Book  waiter  building.  He  saw  them  digging  the  foundation  of 
the  building  in  High  street.  He  saw  them  hauling  out  dirt  when 
he  was  standing  on  the  High  street  sidewalk .  On  one  occasion 
when  they  were  leveling  down  the  sidewalk,  he  passed  along  High 
street.  He  testified  he  could  not  get  along  very  well  on  account 
of  so  much  lumber  being  piled  around  there. 

By  an  ordinance  ot  the  city  the  city  street  commissioner  had 
''general  charge  and  supervision  of  the  streets,  alleys  and  public 
ways  within  the  city,  but  subject  to  such  rules,  regulations  and  or- 
dinances as  the  city  council  may,  from  time  to  time,  prescribe.'* 

The  chief  of  police  passed  in  view  of  the  sidewalk  on  Lime- 
stone street  almost  every  day  two  or  three  times;  but  he  did  not 
pass  on  it  very  frequently.  He  didn't  pass  on  it  from  the  time  they 
commenced  tearing  down  the  building  until  the  rubbish  was  cleared 
away.  He  passed  along  the  outside  of  the  sidewalk.  He  saw  the 
excavation;  he  first  saw  it  when  they  were  digging  it;  and  he  saw 
it  afterwards.  The  police  headquarters  and  the  offices  of  the  mayor 
and  marshal   were  across  from  the  Bookwalter  building. 

The  mayor  of  the  city  saw  the  workmen  excavating.  He 
boarded  at  the  Lagonda  House,  directly  across  High  street  from 
the  Bookwalter  lot.  He  thinks  he  didn't  pass  on  the  west  side  of 
Limestone  street  while  the  building  was  being  erected,  but  he  did 
pass  within  twenty-five  or  thirty  feet  of  the  building.  He  saw 
boards  laid  down  in  the  sidewalk,  and  from  that  fact  supposed 
there  was  a  hole  there.  He  directed  an  officer  to  give  notice  to  the 
builder  for  the  removal  of  rubbish  on  the  street,  and  sent  word  to 
the  council  that  they  should  remove  such  rubbish. 

One  of  the  members  of  the  city  council  walked  upon  the  board 
pavement  while  the  building  was  being  erected,  frequently.  He 
testified  that  the  excavation  was  all  along  Limestone  street,  but 
most  of  it  was  about  the  corner  of  Limestone  and  High  streets;  and 
that  the  boards  extended  until  foot  passengers  got  on  solid  ground 
again  on  High  street;  that  it  ;vas  up  beyond  the  octagon  corner, 
and  then  it  extended  south  some  place  beyond  the  tree. 

Another  member  of  the  council  saw  the  workmen  commence 
the  ccnstructicn  of  the  Bookwalter  building.  He  observed  them 
digging  the  foundation.  He  passed  along  Limestone  street  during 
some  weeks  very  frequently,  and  in  others  not  at  all.  He  testified 
that  he  probably  noticed  an  excavation,  but  gave  no  particular 
attention  to  it. 

The  Bookwalter  building  is  on  that  part  of  Limestone  street 
which  leads  from  the  railroad  depots  to  the  two  principal  hotels  in 
the  city.  One  of  the  depots  is  a  little  over  a  square,  and  the  other 
about  two  squares  from  one  of  the  hotels.  On  that  account  there 
is  a  great  amount  of  travel  on  that  part  of  the  street  in  the  night 
season  as  well  as  during  the  daytime. 
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The  evidence  shows  that  the  defect  iu  the  condition  of  the  side- 
walk in  question  was  open,  visible  and  notorious.  It  was  regarded 
as  unsafe  and  dangerous  by  many  persons  who  had  occasion  to 
pass  upon  it.  In  view  of  the  nature  of  the  defect,  and  the  great 
number  of  foot  passengers,  many  of  whom  were  strangers  in  the 
city,  who  had  to  pass  there,  the  defect  ought  to  have  been  rem- 
edied, or  signals  should  have  been  established,  or  barriers  erected. 
And  in  view  of  the  facts  that  there  was  so  much  traveling,  both 
day  and  night,  over  this  part  of  Limestone  street,  and  that  the 
dangerous  character  of  the  defect  was  visible  to  any  one  who  passed 
along  the  sidewalk,  we  think  that  the  street  commissioner,  or  other 
agents  of  the  city,  either  knew  of  the  existence  of  the  defect,  or 
that  in  the  exercise  of  ordinary  diligence  they  ought  to  have 
known  of  its  existence.  % 

We  are  therefore  of  the  opinion  that  the  city  was  guilty  of  neg- 
ligence as  alleged  by  the  plaintiff  in  his  petition. 

The  plaintiff  was  in  no  wise  at  fault.  He  was  guilty  of  no 
negligence.  On  the  afternoon  of  the  eighteenth  oi  December  he 
started  for  the  town  of  Kenton  where  he  resided  via  Springfield. 
On  his  arrival  in  Springfield  he  found  that  the  railroad  train  from 
there  to  Kenton  would  not  leave  until  about  half  past  seven 
o'clock.  The  train  from  Columbus  stopped  east  of  the  depot  of 
Limestone  street;  he  got  off  the  train  and  walked  to  High  on  a 
street  east  of  Limestone;  and  he  knew  nothing  whatever  of  the  con- 
dition of  the  pavement  in  front  of  the  Bookwalter  building.  He 
started  on  foot  from  the  Lagonda  House  for  the  railroad  depot 
about  a  quarter  past  seven  o'clock  at  night.  It  was  dark.  The 
moon  didn't  set  until  forty-five  minutes  past  nine  o'clock.  There 
was  nothing  whatever  to  warn  him  of  the  dangerous  pit  in  the  side- 
walk— no  signals,  no  lights,  no  barriers  of  any  kind.  A  package 
which  he  was  carrying  in  his  left  hand  struck  against  the  tree  in 
the  pavement  opposite  the  first  opening  left  for  a  coal-chute. 
This  caused  him  to  direct  his  course  a  little  to  the  right,  feeling  his 
way  cautiously  with  his  walking  cane  in  his  right  haiid.  But  he 
fell  into  the  excavation.  He  was  badly  injured  by  the  fall.  Some 
of  his  injuries  are  permanent. 

II.  As  to  the  second  defense: 

This  defense  is  based  on  the  first  clause  of  section  2326,  re- 
vised statutes,  which  reads  thus:  "No  person,  who  claims  dama- 
ges arising  from  any  cause,  shall  commence  a  suit  therefor,  against 
the  corporation,  until  he  files  a  claim  for  the  same  with  the  clerk 
of  the  corporation,  and  sixty  days  elapse  thereafter,  to  enable  the 
corporation  to  take  such  steps  as  it  may  deem  proper  to  settle  or 
adjust  the  claim." 

At  the  meeting  of  the  city  council,  held  May  18, 1880,  the  city 
solicitor  presented  a  claim  for  damages  against  the  city  as  follows: 

**To  the  city  council  of  Springfield. 

*'In  November,  1879,  Moses  B.  Walker,  of  Kenton,  Ohio,  in 
the  evening  after  dark,  while  on  his  way  from  the  Lagonda  hotel 
to  the  depot,  on  the  west  side  of  Limestone  street,  in  front  of  the 
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new  building  then  being  erected  by  John  W.  Book  waiter  fell  into 
the  deep  cellar  under  the  sidewalk,  which  had  been  carelessly  and 
negligently  left  open  by  said  city  and  Mr.  Bookwalter,  and  was 
seriously  and  permanently  injured,  from  which  he  is  not  likely  to 
recover,  and  is  greatly  damaged. 

"On  his  behalf  I  ask  a  just  and  fair  compensation  for  his  in- 
juries. 

"Respectfully  yours, 

"George  Spence.*' 

The  following  action  was  taken  thereon  at  same  meeting: 

"Presented  a  claim  for  damages  by  Moses  B.  Walker,  of  Ken- 
ton, Ohio,  through  George  Spence,   his  attorney,   on  account  of 
being  injured  by  falling  into  an  excavation  on  Limestone,  at  Mr. 
/  Book  waiter's  building,  corner  of  High  and  Limestone  streets,  in 
November,  1879.'* 

"Referred  to  City  Solicitor  and  Mr.  Bookwalter.** 

The  council  never  allowed  the  claim  as  a  valid  claim  against 
the  city. 

Immediately  upon  the  reference  of  .the  claim  by  council,  the 
same  went  into  the  custody  of  the  city  clerk,  and  has  there  re- 
mained ever  since,  except  when  he  allowed  it  to  be  taken  tem- 
porarily by  persons  who  desired  to  use  it. 

The  present  suit  was  not  begun  until  January  10,  1882,  nearl}'- 
two  years  after  the  claim  was  presented  to  the  council. 

In  our  view,  the  plaintiff  complied  with  the  statute.  The 
manifest  object  of  the  legislature  in  requiring  claims  against  a  city  to 
be  presented  sixty  days  before  suit  is  brought  thereon,  was  to  give  the 
council  an  opportunity  of  adjusting  or  liquidating  such  claims 
without  suit,  if  the  council,  upon  examination,  determine  to  do  so. 
Sixty  days  were  deemed  a  reasonable  time  for  such  examination. 
It  follows  that  although  this  claim  was  not  technically  filed  with 
the  clerk  before  being  presented  to  the  council,  yet  the  presentation 
of  it  to  the  council,  their  action  upon  it,  and  the  subequent 
custody  of  it  by  the  city  clerk, was  a  subsantial  compliance  with 
the  statute. 

III.  As  to  the  third  defense: 

An  agreement  which  is  enforceable  by  an  action  at  law,  re- 
quires for  its  creation  at  least  two  parties.  The  parties  must  have 
a  distinct  intention,  and  that  intention  must  be  common  to  both, 
and  there  must  be  communication  by  both  parties  to  one  another 
of  their  common  intention.  The  intention  of  the  parties  must  refer 
to  legal  relations.  Agreement,  then,  in  the  sense  of  the  law,  is 
the  expression  bv  two  or  more  persons  of  a  common  intention  to 
afifect  the  legal  relations  ot  those  parties.  In  our  judgments,  the- 
arrangement  that  was  made  uetween  the  legal  counsel  of  the  parties 
concerning  the  dismissal  of  the  action  originally  begun  by  the  plain- 
tifif  in  this  case  against  Bookwalter  and  the  city,  etc.,  was  not  in- 
tended to  and  did  not  create  contractional  obligations  between  the 
parties;  but,  on  the  contrary,  it  was  intended  to  be,  and  was  a  profes- 
sional arrangement  between  the  legal  counsel  of  the  parties  to  a 
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pending  suit  concerning  its  management  in  court.  Such  arrange- 
ments are  not  understood  to  create  obligations  which  can  be  as- 
serted and  enforced  by  actions  of  law;  but  the  court  in  which  the 
action  is  pending  may  take  notice  of  them  and  prevent  the  counsel 
of  either  party  from  taking  any  action  which  will  operate  as  a  fraud 
upon  either  party,  by  reason  of  his  or  his  counsel's  reliance  upon 
such  professional  arrangement. 

After  a  very  thorough  review  of  the  evidence  on  this  branch 
of  the  case,  we  are  convinced  that  the  counsel  of  the  par- 
ties had  no  common  intention  to  enter  into  a  contract 
which  should  preclude  the  plaintiff  in  this  case  from  be- 
ginning a  separate  action  against  the  city,  after  he  should  dismiss 
the  joint  action  against  it,  because  of  Bookwalter's  objection  that 
even  if  Walker  had  a  right  of  action  against  him  as  well  as  one 
against  the  city,  he  could  not  join  them  in  one  suit.  The  counsel 
of  the  city  may  have  understood  that  such  was  the  legal  effect  of 
the  arrangement;  but  it  is  plain,  we  think,  that  Walker  and  his 
counsel  did  not  so  understand  it.  The  plaintiff  wss  present  only  a 
part  of  the  time  during  which  the  arrangement  was  discussed.  The 
city  council  knew  nothing  of  the  arrangement  until  after  it  was 
made;  and  they  took  no  action  in  regard  to  it  until  after  the  agree- 
ment submitting  this  case  to  us  was  entered  into. 

Again,  if  the  arrangement  did  create  contractual  obligations, 
and  was  such  as  the  defendant's  witnesses  understood  it  to  have 
been,  (and  we  have  no  doubt  they  testified  to  the  transaction  as  they 
recollect  it),  we  are  of  the  opinion  that  upon  the  setting  aside  of 
the  verdict  rendered  in  favor  of  the  plaintiff  against  Book  waiter, 
the  plaintiff  had  a  right  to  begin  the  present  action.  A  verdict  is 
of  no  effect  or  value  unless  judgment  be  rendered  upon  it,  for  the 
reason  that  it  cannot  l>e  enforced.  Surely  the  plaintiff  would 
hardly  have  consented  that  he  would  not  prosecute  an  action 
against  the  city,  provided  he  obtained  a  verdict  against  Book- 
w^alter,  and  the  court  should  set  aside  such  verdict,  so  that  it  would 
be  of  no  value  to  him. 

r^  And  again:  The  consideration  of  the  alleged  arrangement,  on 
the  part  of  the  city,  was,  we  are  inclined  to  think,  sc  vague  that, 
if  the  arrangement  was  actually  made  as  alleged,  as  to  be  practically 
impossible  to  enforce  and  for  that  reason  would  not  be  obligatory 
upon  the  plaintiff. 

Finally,  on'  this  branch  of  the  case,  there  seems  to  be  a  conflict 
in  the  evidence  as  to  w^hat  arrangement  or  agreement  was  really 
made.  We  think,  however,  that  the  conflict  i<^  rather  verbal  than 
substantial.  But  if  this  view  be  not  correct,  and  there  is  a  real 
conflict,  the  defendant  has  not  established  its  third  defense.  For 
inasmuch  as  such  defense  consists  of  new  matter  the  defendant 
could  not  establish  it  without  preponderance  of  evidence,  and  for 
anything  appearing  before  iis,  the  witnesses  for  either  side  are  en- 
titled to  equal  credit,  and  three  of  them  testify  in  behalf  of  the 
plaintiff  and  two  of  them  in  behalf  of  the  defendant. 
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IV.  As  to  the  amount  of  damages. 

The  plaintiff  should  be  satisfied  for  all  actual  damages  he  has 
sustained,  by  reason  of  his  injuries,  in  the  loss  of  business,  his 
health,  his  time,  and  the  amount  of  his  expenditures  necessarily  in- 
curred in  consequence  of  such  injuries.  No  exemplary  or  punitive 
damages  can  be  allowed  in  such  an  action  against  the  city,  al- 
though thev  may  be  in  an  action  against  the  party  or  parties  who 
actually  created  the  nuisance  which  was  the  cause  of  the  injuries. 

Under  all  the  circumstances,  the  plaintiff  is,  in  our  judgments, 
legally  and  justly  entitled  to  recover  from  the  city   the  amount  of 
damages  which  we  have  awarded  to  him  against  it. 
rrw    We  therefore  find  as  follows: 

First — That  the  city  of  Springfield  shall  pay  to  said  Moses  B. 
Walker  on  or  before  the  first  day  of  December,  A.  D.,  1883,  the 
sum  of  eight  thousand  dollars,  and  that  said  sum  shall  bear  hiterest 
from  this  date. 

Second — That  the  city  of  Springfiold  shall  pay  the  accrued 
costs  in  the  case  of  Walker  v.  The  City  of  Springfield,  and  the 
costs  of  arbitration,  and  compensation  for  arbitrators  on  or  before 
September  1,  1883. 

Third — That  upon  the  payment  of  said  sum  said  Moses  B. 
Walker  shall  execute  a  release  in  full  for  all  claims,  damages  and 
demands  against  said  city,  by  reason  of  said  suit,  and  in  satisfac- 
tion of  said  award. 

Fourth — The  costs  and  expenses  are  separately  taxed  and  re- 
ferred to  in  a  schedule  which  is  made  a  part  of  this  award. 

R.  A.  Harrison, 
Oscar  T.  Martin, 
A.  P.  Linn  Cochran, 
Arbitrators. 

CONSTITUTIONAL  LAW— DITCHES. 

[Clark  Common  Pleas  Court.] 

*JoHN  Smith  et  al  v.  Thomas  McKee  et  ai,. 
(  The  McKee  Ditch  Case.  ) 

The  law  relating  to  ditches  as  provided  for  in  sections  4447,  4510  is  unconsti- 
tutional, because  it  does  not  provide  that  the  compensation  for  damages 
for  the  land  appropriated  for  any  given  ditch  shall  first  be  paid  in  money 
or  secured  by  a  deposit,  as  required  by  section  19,  article  1,  of  the  con- 
stitution. 

Miller,  J. 

The  court  says  that  in  the  earlier  legislation  of  this  state  upon 
the  subject  of  drainage  it  does  not  seem  to  have  been  within  the 
legislative  apprehension  that  the  location  and  cutting  of  a  ditch  or 
drain  was  in  any  sense  an  appropriation  of  private  property  to  pub- 
lic use,  for  the  statutes  were  neither  predicated  in  language  upon 
the  idea  that  the  ditch  or  drain  was  demanded  by  or  conducive  to 
the  public  health,  convenience  cr  welfare,  nor  did  they  provide  for 

*The  supreme  court  in  the  case  of  Zimmerman  v.  Canfield,  42  O.  S.,  4b3, 
held  that  the  statutes,  relating  to  county  ditches,  in  force  in  1881,  were  valid 
and  constitutional  enactments.  This  holding  of  the  supreme  court  ueces- 
sarily  overrules  the  holding  in  this  case.  ^.^.^.^^^  ^^  kjOOgie 
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any  compensation  to  the  land-owner  for  the  land  occupied  by  such 
an  improvement,  and  even  in  the  first  statute  enacted  under  the 
constitution  of  1851,  (February  24,  1853,  Ohio  h.  350)  there  is  no 
recognition  of  such  an  improvement  being  of  public  benefit,  nor 
is  there  any  provision  as  to  compensation.  Now,  however,  it  is 
well  settled  that  such  improvements  are  a  taking  of  private  property 
for  public  use.  Mills  says  Eminent  Domain,  section  30  that  '*The 
constitutional  provision  is  adopted  for  the  protection  and  security  of  - 
the  rights  of  the  individual  as  against  the  government,  and  the  term 
'taking'  cannot  be  limited  to  the  absolute  conversion  of  real  prop- 
erty to  the  use  of  the  public,  and  not  include  cases  where  the 
value  is  destroyed  by  irreparable  and  permanent  injury  inflicted  on 
it. 

Any  permanent  change  in  title,  or  incumbrance  on  rjroperty,  or 
exclusion  of  the  owner  from  its  enjoyment,  or  substantial  injury  to 
the  land — such  as  discharging  water  upon  it — is  a  'taking'  within 
the  meaning  of  the  constitution. 

The  court  says:  "This  was  definitely  settled  by  the  supreme 
court  of  Ohio  in  the  case  of  Reeves  v.  Treasurer  of  Wood  county 
et  al.,  8  O.  S.,  333,  in  construing  the  act  of  May  1,  1854,  authoriz- 
ing the  trustees  of  townships  to  establish  water  courses,  and  the 
amendatory  act  of  April  14,  1857,  in  which  the  court  pronounces 
that  the  said  acts  are  in  contravention  of  the  nineteenth  section  of 
the  bill  of  rights,  inasmuch  as  they  authorize  an  appropriation  of 
private  property  without  reference  to  the  public  welfare. 

The  result  of  this  decision  was  the  act  of  March  24,  1859 
(S.  &  C.  523),  authorizing  the  county  commissioners,  whenever 
the  same  is  demanded  by,  or  will  be  conclusive  to  the  public 
health,  convenience  or  welfare,  to  cause  the  location  and  establish- 
ment of  ditches,  drains  or  water  courses.  Such  recognition  of  the 
public  character  of  said  improvements  is  found  in  every  ditch  law 
enacted  from  that  time  to  "the  present.  So  that  clearly  the  acts 
under  which  the  present  proceedings  are  before  the  court,  being 
sections  444t  to  4510  of  the  Revised  Statutes  of  Ohio  of  the  year 
1880,  and  the  amendments  thereto,  are  within  the  limitations  of, 
and  are  to  be  construed  with  reference  to  section  19,  article  1,  of 
the  constitution  of  Ohio. 

As  the  court  says,  the  history  of  legislation  shows  that  in  the 
act  of  1854  "authorizing  the  trustees  of  townships  to  establish 
water  courses,"  the  principle  of  compensation  to  the  owner  of  lands 
upon  which  a  ditch  might  be  located, was  fully  recognized  in  the  ninth 
section  as  follows:  "Any  person  who  shall  suffer  any  damage,  by 
cutting  any  ditch  or  water  course,  or  throwing  up  an  embankment 
or  changing  any  water  course  shall  be  paid,  by  those  interested  in 
the  same,  a  reasonable  compensation  in  money,  to  be  determined 
according  to  the  provisions  of  this  act,  within  thirty  days  after 
such  damage  shall  have  been  ascertained."  By  the  amendatory 
act  of  1857  this  section  is  changed  so  as  to  require  claimants  for 
compensation  to  make  claim  therefore  at  the  time  the  trustees  shall 
meet,  for  the  purpose  of  locating  said  ditch  or  water  course;  and 
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thereupon  the  trustees  shall  estimate  and  determine  the  amount  of 
compensation  to  which  the  claimant  will  be  entitled,  for  the  appro- 
priation of  his  land,  and  the  amount  of  said  compensation  to  which 
the  claimant  will  be  entitled,  shall  be  assessed  against  the  parties 
interested  in  the  ditch  and  shall  be  collected  as  are  the  other  ex- 
penses and  damages,  and  when  collected  shall  be  paid  over  to 
the  party  entitled  thereto.  In  addition  thereto,  b}'  the  amendatory 
act,  there  was  given  to  the  claimant  the  right  of  appeal  to  the  pro- 
bate court  and  an  assessment  of  his  compensation  by  a  jury. 

The  court  says  that  the  supreme  court,  in  Reeves  v.  Treasurer 
of  Wood  county,  before  referred  to,  with  reference  to  the  question 
of  compensation  under  the  above  named  acts,  "But  in  this  respect 
we  think  the  act  is  unobjectionable,"  and  that  he  has  had  some 
difficulty,  in  view  of  the  above  decisit  n  of  the  supreme  court  upon 
the  laws  of  1854  and  1857,  "in  that  the  language  of  those  laws  is 
somewhat  obscure  as  to  whom  the  compensation  shall  be  charged 
and  when  and  how  collected  and  when  paid  over.  But  at  any  rate 
the  provisions  of  those  acts  are  widely  different  from  those  of  the 
Revised  Statutes  of  Ohio  of  1880,  under  which  the  work  of  con- 
struction of  the  ditch  will  have  been  let  to  the  lowest  bidder; 
bonds  taken  to  secure  the  performance  of  the  work  by  the  con- 
tractor; a  time  fixed  not  beyond  one  hundred  and  fifty  days  from 
the  day  of  the  sale,  for  the  completion  of  the  work,  and,  the  con- 
tractor will  have  been  engaged  in  the  work  of  constructing  the 
*  ditch  before  the  commissioners  shall  have  met  to  determine  under 
section  4479  (if  that  is  applicable)  at  what  time,  and  in  what  num- 
ber of  assessments  the  compensation  shall  be  paid.  In  ether 
words,  the  work  of  constructing  the  ditch  under  the  present  law, 
will  have  been  commenced  and  possibly  completed  before  the  com- 
missioners can  meet  and  determine  when  and  how  the  compensation 
shall  be  paid. 

The  act  of  March  24,  1850,  intending:  to  remedj-  the  defects 
of  the  act  of  1854,  authorized  the  count)'  commissioners,  whenever 
the  same  is  demanded  by,  or  will  be  conducive  to  the  public  health, 
convenience  or  welfare,  to  cause  to  be  established  ditches,  drains, 
or  water  courses.  In  this  act  the  right  of  the  land-owner  to  com- 
pensation, to  have  it  assessed  by  a  jurj'  and  to  have  it  paid  or  se- 
cured before  the  work  of  construction  is  entered  upon,  is  dead}' 
recognized  by  the  provision  that  when  compensation  is  claimed, 
the  commissioners  shall  certify  the  proceedings  to  the  probate 
judge  of  the  proper  county,  whereupon  such  proceedings 
shall  be  had  to  assess  and  determine  the  compensation  of  claimants 
by  a  jury  as  are  required  by  the  appropriation  act  of  April  30, 1852, 
and  supplementary  acts.  The  act  of  1850,  further  provides  as  fol- 
lows: 'And  the  compensation  so  found  due  and  assessed  in  favor 
of  said  claimant  or  claimants  shall  be  certified  by  the  probate  judge 
to  the  county  auditor,  and  paid  out  of  the  county  treasury  or  re- 
main deposited  therein  for  the  use  of  such  claimant  or  claimants; 
and  said  count}'  commissioners  shall,  at  the  next  regular  session 
after  such  compensation  shall  have  been  assessed  and  paid,  or  de- 
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posited  as  aforesaid,  proceed  to  locate  and  establish  such  ditch, 
drain,  or  water  course.* 

A  clear  cut  provision  that  the  compensation  shall  be  first 
paid,  or  first  secured  by  a  deposit  of  money  before  the  commis- 
sioners could  enter  upon  the  land  for  construction  of  the  work. 

There  was  a  law  passed  by  the  legislature.  May  1,  1862,  giv- 
ing township  trustees  jurisdiction  as  to  the  location  and  establish- 
ment of  ditches,  which  provides  that  at  the  same  time  the  trustees 
locate  any  ditch,  they  shall  'examine  and  determine  all  applications 
made  to  them  for  compensation  and  shall  specify  the  several 
.amounts,  by  whom  and  to  whom  paid  and  the  time  of  payment.' 

In  giving  construction  to  this  law  in  the  case  ol  Sessions 
V.  Crunkilton,  20  O.  S.,  3o7,  the  supreme  court  says:  "It  is  true 
that  the  statute  does  not  specially  state  who  shall  pay  the  amount 
of  the  compensation  allovied  for  appropriated  lands,  or  what  partic- 
ular persons  those  are  to  whom  it  shall  be  paid.  But  a  reasonable 
construction  of  other  provisions  of  the  statute  ck  arly  shows  the 
persons  to  whom  compensation  is  to  be  paid  are  the  claimants,  and 
the  persons  by  whom  it  is  to  be  paid  are  the  petitioners  or  others 
who  may  desire  the  improvement.  It  is  clear  that  no  order  can  be 
made  for  the  opening  of  the  ditch  until  the  compensation  for  the 
lands  appropriated  shaP  have  been  paid,  and  there  is  no  power 
given  to  the  trustees  to  compel  the  claimants  to  pay  any  portion  of 
their  own  damages.  The  amount  of  compensation  tor  lands  ap- 
propriated is  no  part  of  the  sum  which  may  be  certified  to  the  audi- 
tor to  be  placed  on  the  duplicate  to  be  collected  in  the  form  of 
taxes.*' 

Can  this  much  be  said  with  reference  to  the  county  ditch  law 
now  in  force  and  under  which  this  proceeding  is  pending?  Cer- 
tainly not. 

That  provision  in  the  township  ditch  law  of  1862  has  been 
continued  in  ever>'  act  authorizing  township  trustees  to  locate 
ditches  until  the  present  with  the  addition  in  section  4521,  Revised 
Statutes  1880  of  the  words  'and  no  order  for  the  opening  or  sale  of 
any  ditch  or  any  part  thereof,. located  and  established  under  this 
chapter  shall  be  made  until  the  amount  of  compensation  for  land 
appropriated  shall  have  been  paid.* 

The  provision  in  the  act  of  1859  authorizing  county  commis- 
sioners to  locate  and  establish  ditches,  which  requires  the  compensa- 
tion to  be  paid  out  of  the  county  treasury  on  the  order  of  the  pro- 
bate judge,  or  to  remain  on  deposit  there  for  the  claimant  or 
claimants,  was  substantially  continued  in  every  successive  county 
ditch  act  until  in  the  revised  statutes  of  1880  it  was  left  entirely 
out. 

Will  any  one  explain  why  the  code  commissioners  took  such 
excellent  care  not  only  to  retain  the  provision  in  the  township 
ditch  law  as  to  the  payment  of  compensation,  but  also  to  fortify  it 
by  the  strongest  language  prohibiting  an  order  for  the  opening  or 
sale  of  any  ditch  or  any  part  thereof,  until  the  full  amount  of  com- 
pensation for  land  appropriated  shall  have  been  paid;  and  on  the 
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Other  hand,  not  only  left  out  of  the  county  ditch  law  the  pro- 
vision for  payment  of  compensation  out  of  the  county  treasury,  but 
made  no  other  provision  for  it,  or  at  least  a  very  inadequate  one? 

It  looks  to  the  court  like  a  lapsus  which  is  the  result  of  inad- 
vertence, and  that  it  was  not  intended  to  leave  the  law  as  to  com- 
pensation in  the  present  shape. 

There  are  only  two  sections  in  the  present  law  under  which 
it  is  claimed  that  any  provision  is  made  for  the  payment  of  com- 
pensation in  cases  arising  before  the  commissioners.  Sections 
4461,  4479. 

Bear  in  mind,  that  by  sections  4475  and  4476  the  ditch  has 
been  lei  to  contract,  and  the  work  of  constructing  the  same  has 
been,  or  may  have  been  already  commenced  before  the  commis- 
sioners are  required  to  meet  to  determine  the  assessments  and  place 
them  on  the  tax  duplicate.  If  it  is  held  that  the  compensation  and 
damage?  allowed  to  claimants  are,  under  this  section,  to  be  copu- 
lated with  the  costs  and  expenses  of  constructing  the  work,  and 
provided  for  by  assessments  running  through  a  series  of  years,  and 
collected  on  the  tax  duplicate  of  the  county,  can  it  be  said  that  the 
compensation  of  the  land-owner  has  been  first  paid  or  first  secured 
by  a  deposit  of  money?  How  would  such  a  provision  read  placed 
side  by  side  with  the  language  of  the  supreme  court  in  20  Ohio  St., 
357,  in  which  they  give  as  one  of  the  reasons  for  sustaining,  as  to 
the  question  of  compensation,  the  township  ditch  law,  that  *the 
amount  of  compensation  for  lands  appropriated  is  no  part  of  the 
sum  which  may  be  certified  to  the  auditor  to  be  placed  on  the  du- 
plicate to  be  collected  in  the  form  of  taxes.' 

While  the  exercise  of  the  power  of  eminent  domain  is  an  in- 
cident to  the  sovereignty  of  every  state,  yet  by  the  constitution  of 
the  United  States,  and  those  of  almost  all,  if  not  all  the  states,  a 
limitation  is  placed  upon  this  power  by  requiring  that  compensa- 
tion be  jiiade  to  the  owner.  The  Ohio  constitution  goes  farther, 
and  provides  that  this  compensation  shall  be  first  paid  or  secured 
to  be  paid  before  the  land  is  taken.  In  this  particular  the  Ohio 
constitution  stands  almost  alone,  and  has  originated  a  series  of 
judicial  decisions  that  are  peculiar  to  this  and  a  few  only  of  the 
other  states.  It  was  evidently  the  intention  of  the  framers  of  our 
organic  law,  at  a  period  when  public  works  and  particularly  rail- 
roads were  being  largely  projected,  to  provide  against  evils  to 
which  land-owners  had  been  subjected  in  condemnation  proceed- 
ings, and  not  leave  their  compensation  for  lands  taken  for  public 
use  subject  to  the  uncertainty  of  payment  by  railroad  companies  or 
other  corporations  whose  property  was  covered  with  mortgages  to 
secure  bondholders,  and  it  may  be  added,  that  it  certainly  was  not 
the  intention  to  leave  it  subject  to  be  paid  by  installments  of  assess- 
ments placed  on  the  tax  duplicates,  the  pay«ient  of  which  is  liable 
constantly  to  be  enjoined  on  account  of  substantial  defects,  either 
of  parties  or  practice  in  the  proceedings  through  which  the  lands 
had  been  entered  upon  and  occupied  for  public  improvements.  The 
land-owner    was   not    to   be    driven   to   his    remedy   at    common 
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law,  after  entry  for  damages,  nor  to  bring  suit  to  recover  his 
compensation  after  it  was  assessed;  nor  to  detend  an  injunction 
proceedings:  against  an  assessment  placed  on  th5  tax  duplicate  for 
his  benefit.  He  was  to  have  it  in  hand  or  deposited  where  he  could 
lay  his  hand  upon  it  without  resort  to  any  legal  process  in  his  own 
behalf,  to  obtain  it;  and  this  too,  first,  that  is,  before  his  land  was 
in  any  way  taken  for,  or  subjected  to,  a  public  use. 

But  if,  however,  it  is  held  that  the  compensation  and  dama- 
ges of  the  land- owner  is  not  to  be  aggregated  with  the  costs  and 
expenses  of  constructing  the  work,  and  raised  by  assessments  placed 
on  the  tax  duplicate,  as  a  close  examination  of  section  4479  and 
subsequent  sections  might  seem  to  indicate  then  there  cannot  be 
found  in  the  law  any  provision  whatever,  by  whom  and  when  pay- 
ment of  compensation  is  to  be  made.  It  seems  to  ha^•e  dropped 
out  of  the  law  entirely,  as  before  intimated  by  inadvertence.  It 
is  the  opinion  of  the  court  that  the  code  commissioners,  on  account 
of  the  fact  that,  although  the  ditch  law  is  sustained  on  the  ground 
of  being  a  proceeding  for  the  public  welfare,  yet  that  it  so  largely 
subserves  merely  private  interests  that  such  compensation  ought 
not  to  be  paid  out  of  the  public  treasury  as  had  been  before  provi- 
ded, left  that  provision  out  of  their  revision,  intending  to  provide 
foi  it  in  some  other  way  and  failed  to  do  so. 

It  has  been  suggested  that  such  provision  is  made  in  section 
4461.  "The  commissioners  shall  upon  actual  view  of  the  premises, 
fix  and  allow  compensation,  * '  etc.  AUow^  out  of  the  county  treasury? 
It  does  not  say  so.  Allow  against  the  petitioners?  Neither  does 
it  say  that.  It  says  simply,  allow.  Against  whom?  Nobody. 
But  this  section  goes  on  to  say  "and  assess  such  damages  as  will  in 
their  judgment  accrue  from  the  construction  of  the  improvement." 
Here  are  three  words  in  this  section  of  somewhat  different  signifi- 
cation used  with  relerence  to  the  compensation  and  damages — "fix" 
— "allow" — "assess",  and  in  the  connection  in  which  they  are  used, 
they  are  practically  tautological;  they  are  words  of  judgment  to 
be  defined  to  mean  "determine",  and  in  no  sen se  can  the  words 
"allow"  be  held  to  point  to  the  source  from  whence  the  compensa- 
tion shall  be  derived.  It  is  hardly  worth  while  to  argue  the  last 
proposition . 

But  it  is  urgued  that  if  there  is  no  provision  in  the  law  for  the 
payment  of  the  compensation,  then  the  constitution  executes  itself 
and  the  law  can  stand.  How  will  or  can  the  constitution  execute 
itself  in  this  particular?  In  4  Ohio  St.,  175,  Judge  Thurman,  in 
commenting  on  another  portion  of  section  19  of  the  bill  of  rights, 
as  to  assessment  of  compensation  by  a  jury,  says:  "In  this  partic- 
ular the  constitution  does  not  execute  itself."  Why?  Undoubtedly 
for  one  reason  because  it  will  require  the  machinery  of  a  court, 
and  methods  of  calling  and  impaneling  a  jury — details  which  the 
constitution  does  not  provide.  Would  it  not  likewise  require  the 
machinery  of  a  court,  or  some  tribunal,  or  the  grant  of  power  to 
some  officer  to  enforce  the  collection  or  payment  of  the  compensa- 
tion?    Neither  does  the  constitution  here  make  provision  any  more 
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than  in  the  other  case.  The  compensation  would  not  surely  pay 
itself.  But  it  is  said  that  when  ascertained  the  land-owner  could 
himself  by  proper  proceedings  enforce  its  payment.  It  is  enough 
to  say  by  way  of  answer  that  it  is  precisely  to  guard  against  any 
loss  or  danger  of  loss  to  the  land-owner  through  the  expenses  of  a 
law- suit  or  otherwise  that  section  nineteen  was  incorporated  into 
the  constitution.**  He  was  to  have  his  compensation,  all  of  it  with- 
out one  dollar  of  loss  or  expense  in  collecting  it. 

From  these  various  considerations  the  court  is  of  the  opinion 
that  there  is  not  in  the  law  any  adequate  provision  for  the  payment 
of  compensation  or  deposit  of  money  to  secure  the  same,  or  its 
equivalent  before  the  land  is  taken  that  is  entered  upon  and  made 
servient  to  public  use,  in  the  actual  work  of  construction  of  the 
ditch,  and  hence  that  no  valid  final  order  for  such  construction  can 
be  made.  To  what  end  then  would  be  the  calling  of  a  jury  to  deter- 
mine the  necessity  and  practicability  of  the  proposed  ditch,  and  as- 
sess the  compensation  of  land-owners,  except  to  entail  upon  the 
parties  a  lengthy  trial  and  a  large  expense  in  addition  to  that  al- 
ready sustained  by  them.  If  no  valid  final  order  can  be  made,  then 
all  preliminary  proceedings  8 re  inoperative  and  of  no  avail.  • 
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The  page  figures  at  the  end  of  the  line  refer  to  the  pagings  in  this  volume; 
the  others  refer  to  the  original  volume  and  page.  Where  no  letter  is  given 
indicating  the  original  volume,  the  case  is  found  in  the  Weekly  Law  Gazette. 
J.,  refers  to  the  cases  found  in  the  Ohio  Law  Journal,  B.,  refers  to  the  cases 
found  in  the  Weekly  Law  and  Bank  Bulletin.  K.,  refers  to  the  cases  found  in 
the  American  Law  Register. 


ACKNOWLEDGMENTS— 

1.  Where  an  ofificer,  before  whom  a  mortgage  executed  by  husband  and  wife 
for  the  incumbrance  of  the  wife's  estate  in  laud,  was  acknowledged,  omits 
by  mistake  to  certify  the  separate  examination  of  the  wife^,  such  mistake 
may,  under  the  act  of  April  17,  1857  (S.  &  C.  694),  be  corrected.  Doerner 
V.  Nieberding,  J.  519 

2.  To  constitute  a  separate  examination  of  a  married  woman  as  to  a  deed 
given  by  her  and  her  husband,  it  is  sufl&cient  if  the  officer  takes  such 
means  as  will  enable  him  to  ascertain  the  fact  that  the  wife  is  acting  vol- 
untarily, and  that  the  act  is  not  the  result  of  the  influence  of  the  hus- 
band. Anything  which  secures  such  an  examination,  will  be  a  substan- 
tial compliance  with  the  statute.  The  policy  of  the  statute  does  not  re- 
quire the  officer  to  go  into  another  room  or  into  the  street.  The  statute 
IS  suflficiently  complied  with  when  the  officer  has  satisfied  himself  that  it 
is  her  own  free  will  uncontrolled,  and  if  the  officer  accomplish  this  not  in 
the  hearing,  though  in  the  presence  of  the  husband,  it  will  be  a  sufficient 
compliance  with  the  statute.  Id. 

ACTIONS— 

1.  A  suit  to  obtain  judgment  on  a  note  and  a  suit  to  foreclose  a  mortgage 
securing  the  note,  between  the  same  parties,  are  proper  to  be  consolidated 
on  motion,  although  there  are  lienholders  made  parties  in  the  latter  action 
not  interested  in  the  former.     Howlett  v.  Martin,  3,  266.  113 

2.  Under  the  Ohio  Civil  Code,  section  80,  an  action  ex  contractu  and  an  action 
ex  delicto  ma^^  be  united  in  the  same  petition,  if  they  are  included  in  the 
same  transaction,  or  transactions  connected  with  the  same  subject  of 
action  provided  they  are  not  inconsistent.     Byers  v.  Rivers,  5,  37.        231 

3.  An  action  to  recover  for  a  fraud  and  breach  of  warranty  in  the  sale  of  a 
horse  may  be  included  in  the  same  petition.  lb. 

4.  In  such  case  there  should  be  two  counts,  one  for  the  fraud,  and  one  for  the 
breach  of  warranty,  each  separatelv  stated  and  numbered.  Code  section 
86.  "  lb. 

5.  The  doctrine  of  election  only  applies  to  cases  where  the  plaintiff  seeks  to 
enforce  the  same  right  that  the  plaintiff  is  attempting  to  put  in  execu- 
tion in  another  action  which  is  then  pending.  Second  National  Bank  v. 
Morrison,  J.  634 

AGENCY— 

1.  A  general  agency  for  a  life  insurance  company  is  like  any  other  agency, 
revocable  at  the  will  of  either  party,  subject  to  the  claim  of  the  other 
party  for  such  damages  as  the  contract  may  entitle  him  to.  Myers  v.  In- 
surance Co.,  R.  490 
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2.  Where  the  contract  of  appointment  does  not  give  the  agent  an  exclusive 
right  to  represent  the  company,  the  latter  may  appoint  other  agents,  but 
the  appointment  of  another  agent  in  the  same  place,  whose  operations 
materially  lessen  the  advantages  of  the  contract  to  the  first  agent,  is  a 
breach  of  the  contract  by  the  company,  and  the  agent  may  terminate  it, 
or  have  an  action  for  damages.  lb. 

3.  The  abandonment  by  the  agent  of  a  substantial  part  of  his  principal's  busi- 
ness, is  a  good  ground  of  terminating  his  agency,  but  if  the  principal  as- 
sents to  such  abandonment,  the  authority  of  the  agent  as  to  the  rest  of 
the  business  continues.  lb, 

4.  An  insurance  agent,  by  his  contract,  was  to  solicit  new  insurances,  and  to 
collect  premiums  on  renewals  of  former  ones.  On  the  new  ones,  and  on 
the  renewals  so  long  as  they  should  be  collected  by  him,  and  paid  to  the 
company  without  other  expense  to  it,  he  was  to  have  certain  specified 
comtnissions:  Held^  that  his  abandonment  of  soliciting  new  insurances 
would  be  good  ground  for  the  company  to  terminate  his  agency  for  both 
purposes ;  but  if  the  company  failed  to  discharge  him  for  such  cause,  and 
he  continued  with  its  assent  to  collect  the  renewal  premiums,  then  his 
right  to  commissions  thereon  continued ;  and  if  the  company  subse- 
quently refused,  without  other  good  cause,  to  allow  him  to  collect  re- 
newals, he  would  be  entitled  to  damages.  lb, 

AMENDMENT— 

Where  a  petition  in  error  to  an  order  of  the  probate  court  committing  one 

for  contempt  has  been  filed  in  the  common   pleas,   the  probate   judge 

having  refused  to  take  2i  supersedeas  bond,  it  may  be  amended  so  as  to  be 

taken  in  the  common  pleas  court.     Butterfield  v.  O'Connor,  2,  191.  34 

AMERCEMENT— 

1.  As  a  general  rule,  no  officer  of  the  court  can  be  considered  in  default  for 
neglect  of  duty  until  he  has  technically  refused  to  perform  what  he  may 
be  required  to  do  in  tlie  relation  he  sustains.  Douglass  v.  Mather, 
4,  113.  166 

2.  It  is  proper  for  a  party  to  demand  in  the  first  instance,  payment  of 
moneys  due  him,  and  which  may  have  been  collected  on  execution,  or 
other  process,  before  the  officer  can  be  amerced,  or  interest  be  claimed 
for  withholding  it.  lb, 

3.  But  there  may  be  cases,  where  it  would  be  obligatory  upon  the  fiduciary 
to  seek  out  the  party  entitled  to  receive  the  fund,  and  thus  relieve  himself 
of  the  trust.  lb, 

ARREST— 

1.  The  affidavit  for  arrest  after  judgment  before  a  justice,  (Justice's  Code, 
section  26 ),  must  state  the  facts  justifying  the  belief  in  the  existence  of 
the  particulars  enumerated  in  section  20.     Blank,  ex  parte,  2,  314.  53 

2.  Where  the  affidavit  states  that  the  defendant  has  disposed  of  his  property 
with  intent  to  defraud  his  creditors,  and  put  the  money  in  his  pocket  and 
was  about  to  leave  the  city  with  such  intent,  this  is  not  a  statement  of 
sufficient  facts  to  justify  the  conclusion  of  fraud.  lb, 

3.  A  United  States  commissioner  has  authority  to  issue  a  warrant  within  his 
district  for  the  arrest  of  a  person  charged  with  obstructing  a  marshal  act- 
ing under  the  fugitive  slave  law.     State  ex  rel  v.  McLain,  3,  337.  131 

4.  Liabilitv  of  officer  making  an  arrest  without  first  procuring  a  warrant. 
Ohio  V.  McGinnis,  2,  2.  4 

ASSAULT  AND  BATTERY— 

1.  A  conductor  of  a  city  passenger  railroad,  in  forcibly  ejecting  from  the  car 
a  mulatto,  claiming  a  right  to  ride,  and  who  had  not  refused  payment,  is 
guilty  of  assault  and  battery,  though  no  more  force  than  necessary  was 
used  in  the  removal.     State  v.  Kimber,  4,  359.  197 

2.  Duty  of  the  court  in  arriving  at  the  amount  of  punishment  to  be  given  a 
person  for  beating  an  editor  for  printing  a  libelous  article.  State  v. 
Levi,  2,  253.  40 
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ASSIGNMENT  FOR  CREDITORS— 

1.  Attempt  of  an  insolvent  debtor  to  prefer  creditors.  McCrea  &  Co.  v, 
Darnell,  B.  348 

2.  A  conveyance,  by  one  instrument,  of  one  specific  chattel  to  one  creditor, 
another  to  a  second,  and  still  another  to  a  third,  though  giving  more  val- 
uable security,  and  thus  a  preference  to  one,  over  either  of  the  other  se- 
cured creditors,  is  not  within  the  statute  relative  to  assignments.  Roberts 
V.  McWilliams,  4,  97.  152 

3.  An  absolute  sale  to  a  creditor,  in  payment  of  his  debt,  made  in  contemp- 
lation of  insolvency,  with  a  design  to  prefer  him,  if  also  fraudulent,  within 
the  second  section  of  the  statute  of  frauds,  is,  in  Ohio,  under  the  statute 
relative  to  assignments,  an  assignment  in  trust  for  the  equal  benefit  of  all 
creditors.  lb 

4.  While  a  man  cannot  convey  to  himself,  yet  the  fact  that  persons  to  whom  a 
corporation  makes  an  assignment  for  the  benefit  of  creditors,  were,  at  the 
time  of  the  assignment,  officers  or  tiustees  of  the  corporation,  constitutes 
no  legal  objection  to  the  validity  of  the  assignment.  Stetson  v.  Durrell, 
3,  154.  93 

ATTACHMENT— 

1.  To  sustain  an  attachment,  proof  of  a  fradulent  intent  to  dispose  of  prop- 
erty is  necessary.  Constructive  fraud  is  not  sufficient.  A  sale  to  one  credi- 
tor, without  actual  fraud,  and  to  prevent  one  creditor  from  gaining  any 
advantage  over  others,  does  not  show  a  Iraudulent  intent  which  wiU  sup- 
port an  attachment.     Chamberlain  &  Co.  v.  Strong,  3,  281.  il8 

2.  An  order  of  attachment,  issued  by  the  clerk  of  this  court,  on  an  insufficient 
affidavit,  is  in  effect  ''coram  non  j'udicey'  and  therefore  void,  for  the  want 
of  jurisdiction.     Amsinck  v.  Harris,  R.  472 

3.  Where  such  an  order  is  dismissed,  or  vacated  by  the  court,  the  rule  ap- 
plicable to  other  judicial  proceedings,  where  courts  will  not  take  juris- 
diction, applies.  lb, 

4.  Therefore  the  dismissal  of  the  order  does  not  prevent  a  subsequent  arrest 
for  the  same  cause  of  action ;  the  maxim  'bts  t'CJcari"  does  not  apply.  A 
proceeding  instituted  where  no  jurisdiction  exists,  being  void,  it  cannot 
be  held  to  forbid  another  proceeding,  neither  as  a  bar  or  in  abatement,  /b. 

5.  When  an  affidavit,  on  which  an  attachment  is  issued  under  Code,  section 
192  or  231.  is  made  by  an  agent,  he  must  state  affirmatively  his  personal 
knowledge  of  the  verity  of  the  charge  he  has  made,  as  fully  as  would  be 
required  by  section  113.     Phelps  v.  Weiherby,  4,  386.  205 

6.  Where  a  person  obtains  goods  with  no  other  view  than  to  dispose  of  the 
property  as  quick  as  possible  and  pocket  the  avails,  and  such  vendee  con- 
fesses judgment  on  certain  promissory  notes  to  enable  the  parties  in  whose 
favor  the  notes  were  executed  to  levy  on  the  propertv  of  the  fraudulent 
vendees  iq  order  to  destroy  the  effect  of  an  attachment  about  to  be  issued 
by  plaintiff:  Held^  that  the  court  will  not  disturb  the  injunction  enjoin- 
ing a  constable  who  has  possession  of  the  money  from  paying  it  over 
until  the  attachment  suits  can  be  disposed  of.    Bromley  v.  Cohen,  B.     296 

7.  The  mere  act  of  selling  or  the  intention  to  sell,  could  not  be  fraudulent, 
unless  accompanied  by  such  circumstances  as  necessarily  implicate  the 
parties  in  a  design  to  defraud  their  creditors  and,  therefore,  where  an  at- 
tachment is  secured  upon  filing  an  affidavit  alleging  that  defendants  were 
about  selling  their  goods  to  certain  parties  for  the  purpose  of  defrauding 
plaintiff:  Such  attachment  upon  mention  will  be  dismissed,  as  the  ground 
assumed  for  the  same  is  untenable.    Mulligan  v.  Ruggles,  B.  311 

8.  Attachment  upon  a  debt  not  yet  due.    Chamberlin  &  Co.  v.  Strong,  B. 

296 

9.  If  the  allegations  in  the  petition  for  an  attachment  are  positively  denied 
in  the  answer,  there  must  be  further  evidence  to  sustain  the  attachment. 
Morton  v.  Sterrett,  4,132.  173 
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ATTORNEY— 

1.  An  attorney  at  law  is  not  an  oflScer  within  the  purveiw  of  article  XV,  sec- 
tion 4,  of  the  constitution.     Porter,  ex  parte,  B.  333 

2.  An  alien  who  has  filed  his  declaration  of  intention  to  become  a  citizen  of 
the  United  States,  and  who  has  also  applied  for  admission  to  the  bar,  and 
having  been  examined  as  to  his  legal  attainments  and  found  to  pos^ss 
the  necessary  qualifications  will  be  entitled  to  be  admitted  to  the  bar.  lb, 

BAII^MENT— 
A  bailee,  such  as  a  bank,  taking  notes  to  collect,  or  money  to  sell,  has  no 
right  to  turn  a  party  over  to  pursue  his  remedy  against  some  other  person. 
Spears  v.  Insurance  and  Trust  Co.,  B.  338 

BASTARDY— 
In  an  action  instituted  bv  the  state  upon  a  forfeited  bastardy  bond,  the  peti- 
tion must  affirmatively  show  that  the  complainant  was  an  unmarried 
woman  and  a  resident  in  the  state,  and  that  in  pursuance  of  the  com- 
plaint, the  bond  had  been  taken.  This  not  being  set  forth,  the  petition 
IS  open  to  demurrer.    State  v.  Morledge,  B.  295 

BILLS,  NOTES  AND  CHECKS— 

1.  A  note  which  accompanies  a  mortgage  is  subsidiary  to  the  mortgage,  and 
cannot  be  treated  as  an  independent  contract  of  itself.  Baxter  v.  Roelof- 
son,  5,  110.  250 

2.  The  taking  by  an  endorsee  of  an  accommodation  negotiable  promissory 
note,  with  full  notice  that  the  note  was  a  mere  gift,  does  not  prevent  the 
etidoriee  for  value  before  maturity  from  taking  a  good  title.  Second 
National  Bank  v.  Morrison,  J.  534 

3.  The  endorser  of  accommodation  paper  lends  his  credit  without  any  con- 
straint as  to  the  manner  of  its  use.  Jb, 

4.  The  endorser  of  a  note  before  utterance  is  a  joint  maker  thereof  in  the  ab- 
sence of  an  agreement  with  the  endorsee  limiting  his  liability.  lb, 

6.  The  meaning  and  purpose  of  an  indorsement  without  recourse,  examined 
and  adjudged.     Duniont  v.  Williamson,  R.  435 

6.  When  a  note  is  sold  in  market,  the  vendor  and  vendee  being  upon  equal 
terms,  having  each  the  same  knowledge  of  the  parties  to  the  instrument, 
and  there  is  no  concealment  or  mi-irepresentation  by  the  vendor,  who 
indorses  it  "without  recourse,"  he  is  not  liable  to  the  vendee,  if  the  name 
of  one  of  the  parties  is  forged.  2b, 

7.  He  is  not  liable  on  any  supposed  contract  growing  out  of  his  indorse- 
ment, as  it  is  but  a  transfer  of  the  note,  without  the  usual  guaranty; 
nor  can  he  be  held  at  all  unless  fraud,  concealment,  or  misrepresentation 
is  proved,  or  the  note  is  given  in  payment  of  a  prior  indebtedness.         lb, 

8.  A  creditor  extending  the  time  on  a  debt  secured  by  a  note,  discharges  the 
endorsers  on  such  note  from  all  liability.     Duble  v.  Railroad  Co.,  B.      346 

9.  A  promissory  note  signed  by  a  minor  in  the  presence  of  his  father,  who  at 
the  same  time  endorsed  the  note  and  handed  it  to  a  third  person,  and  said 
note  afterwards  came  into  the  hands  of  plaintiff  before  its  maturity, 
nothing  being  said  by  the  maker  or  endorser  about  non-age:  Held; 
In  an  action  on  such  note  that  judgment  would  be  entered  in  mvor  of  the 
maker,  the  minor,  and  against  the  endorser,  the  father,  as  upon  an  original 
undertaking.     Shurragar's  Exr.  v.  Conklin,  B.  350 

10  Where  a  note  made  payable  to  the  cashier  of  a  bank  is  discounted  by  the 
bank  and  no  personal  security  is  demanded  of  the  maker,  such  note  is 
but  the  evidence  of  a  loan  between  the  parties.  Lee  &  Co.  v.  Hariwell, 
5.  9.  225 

11.  The  bank  in  discounting  such  note  could  not  charge  more  than  seven  per 
cent,  for  the  time  such  note  had  to  run.  lb, 

12.  If  the  bank  charged  an  additional  sum  as  exchange  which  sum  was  un- 
authorized by  law  and  directly  opposed  to  the  provisions  of  its  charters, 
then  such  transaction  renders  the  contract  illegal  and  void,  and  it  cannot 
be  sustained  between  the  original  parties.  lb. 
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13.  A  purchaser  of  such  note  is  bound  to  inquire  whether  the  payee,  (the  bank) 
could  by  its  charter  legally  incur  the  liability,  and  the  rule  applicable, 
to  such  purchaser  is  that  which  attaches  to  all  who  deal  with  chartered 
bodies  whose  powers  are  defined  by  statute.  lb. 

14.  The  purchaser  failing  to  inquire  as  to  the  validity  of  such  note  is  never- 
theless charged  with  the  result  to  which  his  enquiry  would  necessarilv 
have  led  him.  lo, 

15.  In  case  of  the  sale  of  a  promissory  note  belonging  to  the  ward,  the  pur- 
chaser is  not  bound  to  see  to  the  application  ot  the  purchase  money,  nor 
need  he  inquire  as  to  the  necessity  of  the  sale,  but  may  trust  the  repre- 
sentations of  the  guardian,  or  purchase  without  inquiry.  Engel  and 
Forrest  v.  Ortman.  6,  53.  237 

VS.  In  an  action  upon  a  note,  the  defendant  answered  that  it  was  given  partly 
for  cash  loaned,  the  balance  of  the  consideration  being  a  certain  amount  of 
alcoholic  liquor,  which  defendant  claims  was  adulterated  with  strychnine 
and  other  active  poisons,  and  that  therefore  there  was  a  failure  of  the 
consideration,  the  liquor  being  useless  to  him  as  an  article  of  merchan- 
dise :  Hetd^  that  this  answer  did  not  set  up  a  complete  defense,  but  only 
a  bar  to  the  extent  of  the  failure  of  the  consideratiion.  Lowenstine  v. 
Males,  B.  ^  330 

17.  In  an  action  on  a  note  executed  by  defendant,  and  given  in  consideration 
for  the  purchase  price  of  a  certain  amount  of  intoxicating  liquors,  which 
was  to  be  of  a  certain  standard  but  which  upon  proper  examination  was 
found  to  be  of  an  inferior  quality:  Heldy  that  defendant  was  entitled  to 
have  the  market  value  of  such  liquors  deducted  from  the  price  at  which  it 
was  sold,  and  only  the  difference  allowed  the  defendant  as  a  failure,  to  that 
extent,  of  the  consideration  of  the  note.    Ley  v.  Glenny,  B.  340 

18.  In  an  action  to  recover  the  value  of  certain  checks,  transferred  by  plain tiflF 
to  defendant,  to  take  up  a  mortgage,  the  defendant  claimed  that  the  checks 
were  taken  by  him  in  consideration  of  the  transfer  "without  recourse" 
of  a  note  and  mortgage  of  a  third  party.  Plaintiff  denied  this,  and  there 
being  a  conflict  in  the  testimony,  it  was  held  that  the  parties  must  be 
remitted  to  the  contract  arising  by  presumption  of  law,  that  is,  that  the 
note  and  mortgage  would  be  consid**red  to  have  been  agreed  to  be  trans- 
ferred in  the  ordinarv  mode,  with  recourse  upon  the  endorser.  Chisholm 
V.  Davis,  B.  '  345 

19.  A  petition  against  the  drawers  of  a  biU  by  one  who  paid  the  same  for  the 
honor  of  the  drawers,  averring  that  it  was  presented  to  the  drawee  for 
payment  (without  stating  when),  which  was  then  and  there  refused,  and 
then  and  there  protested,  if  the  allegations  of  time  are  indefinite  they 
should  have  been  objected  to  on  motion,  but  on  demurrer  the  petition  is 
sufficient.    Heaver  v.  Beatty,  2,  388.  -  61 

20.  A  bill  of  exchange  drawn  by  an  Ohio  corporation  on  their  agency  in  New 
York,  payable  to  the  order  of*^  plaintiff,  was  returned  under  protest :  Held 
tJiat  the  plaintiff  was  entitled  to  the  statutory  damages  of  six  per 
cent  on  such  protested  bill  of  exchange.  Hubbell  v.  Insurance  and  Trust 
Co.,  B.  '     294 

21.  In  an  action  for  statutory  damages  on  bills  of  exchange  in  which  action 
the  petition  fails  to  allege  th^t  the  bills  had  been  protested  for  non  pay- 
ments: Hefd,  that  the  petition  was  defective,  as  protest  was  indispensable 
to  the  recovery  of  statutory  damages.     Thompson  v.  Wright,  B.  337 

22.  Sale  of  spurious  bank  bills.     Haire  &  Co.  v.  Beattus  &  Co.,  2,  3.  5 

23.  An  endorser  ignorant  of  the  fact  that  liability  has  never  been  fixed  by 
demand  and  notice,  promises  to  pay  on  the  supposition  that  he  is  legally 
liable,  his  mistake  of  fact  avoids  the  new  promise,  and  there  is  no  suffi- 
cient consideration  to  support  it.     Grafiin  v.  Gibson,  5,  41.  236 

BONDS— 

1.  When  a  bond  purporting  to  be  the  bond  of  a  cit^^  fails  to  recite  any  ordi- 
nance authorizing  its  issue,  it  is  not  commercial  paper.  Sullivan  v. 
Urbana,  J.  554 
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BONDS— Concluded  - 

2.  When  such  a  bond  has  been  fraudulently  issued  by  the  city  clerk,  without 
authority,  and  no  ordinance  has  been  passed  authorizing  its  issue,  and 
the  bond  contains  no  recital  to  that  eflFect,  the  bond  is  void  in  the  hands 
of  an  innocent  purchaser.  lb, 

3.  The  city  is  not  estopped  from  defendinjif  against  an  interest  coupon  on 
such  bond  by  reason  of  having  paid  prior  coupons.  lb, 

4.  The  court  finds  that  it  was  not  proven  thai  the  money  for  the  bond  had 
been  received  by  the  city.  lb. 

5.  The  guarantor  in  a  bond  to  indemnify  one  of  two  late  partners  against  firm 
liabilities  is  not  entitled  to  notice  of  non-payment  of  such  liabilities  be- 
fore he  is  sued  on  such  bond,  except  when  **the  fact  on  which  his  liability 
is  made  dependent  rests  peculiarly  within  the  knowledge  of  the  guaran- 
tee, or  depends  on  his  option."    Magruder  v.  McCandlis,  5,  188.  26^ 

6.  In  an  action  on  such  bond  it  is  competent  to  aver  and  prove  that  a  note 
executed  by  the  partners  individually  was  given  for  a  firm  liability.  It 
then  comes  within  the  indemnity  unless  it  is  shown  that  the  object  of 
the  individual  signatures  was  to  convert  the  debt  into  an  individual  debt 
only.  lb. 

7.  Where  such  bond  of  indemnity  contains  a  covenant  that  the  principal 
maker  will  pay  the  firm  debts,  or  when  the  liability  of  the  obligee  is  fixed 
and  ascertainable,  definitely,  an  action  at  law  may  be  maintained  by  him 
on  the  bond  for  the  amount  of  the  liability ;  or  an  action  as  in  chancery 
to  require  payment  even  though  the  creditor  does  not  desire  payment 
and  has  an  action  pending  against  the  principal  to  recover  such  aebt.  lb, 

8.  In  such  bond  the  guarantor  is  liable  to  the  obligee  to  the  amount  of  the 
penalty,  though  at  his  request  or  by  his  action  in  court  he  has  compelled 
the  principal  to  pay  the  debts  of  the  firm.  lb. 

9.  In  an  action  on  such  bond  interest  is  only  recoverable  from  the  time 
suit  is  commenced.  lb. 

10.  Expenses  indemnified  against,  only  include  those  necessarily  incurred, 
not  extraordinary  or  unnecessary  charges  incurred  for  the  safety  of  the 
plaintiflF.  lb. 

CERTIFICATES  OF  DEPOSIT— 
The  inference  applicable  to  promissory  notes  and  bills  of  exchange  regard- 
ing their  endorsement  ought  not  to  be  applied  to  certificates  of  deposit. 
Funk  V.  Ellis  &  Sturges,  B.  310 

CHARITY— 
A  gift  of  real  or  personal  estate  to  promote  education  is  a  charity.  Chapin 
V.  School  District,  B.  321 

CONSTITUTIONAL  LAW— 

1.  Section  116  of  "An  act  to  provide  for  the  organization  of  cities  and  incor- 
porated villages,"  is  unconstitutional  and  void.  Maloy  v.  Marietta,  2, 
406.  70 

2.  The  fifth  section  of  the  act  commonly  called  the  police  act  (56  vol.  Stat* 
48)  is  constitutional.    State  Ex  rel  v.  Gano,  4,  337  177 

3.  The  law  relating  to  ditches  as  provided  for  in  sees.  4447, 4510,  is  unconsti- 
tutional, because  it  is  not  in  harmony  with  sec.  19,  art.  I,  of  the  constitu- 
tion.    McKee  Ditch  Case,  J.  578 

CONTEMPT— 

1.  A  judgment  debtor  may  be  committed  for  contempt  for  refusal  to  obey 
an  order  to  deliver  up  certain  property.  Butterfield  v.  O'Connor, 
2,  177.  14 

2.  A  person  held  in  custody  for  contempt  in  not  obeying  an  order  of  the 
probate  court  in  a  proceeding  in  aid  of  execution,  must  be  released, 
when.     Butterfield  V.  O'Connor,  2,  191.  34 

3.  The  prisoner  must  be  released  on  habeas  corpus^  when.  Ib» 
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4.  Payment  of  money  collected  by  a  trustee  cannot  be  enforced  by  the 
probate  judge,  or  any  judge  by  process  ot  contempt  of  court,  which  is 
intended  as  a  punishment.     French,  ex  parte ^  4, 209.  175 

CONTRACTS— 

1.  In  determining  whether  the  covenants  in  a  contract  are  dependent  or  in- 
dependent, th<i  intention  of  the  parties  to  the  contract  is  to  be  regarded 
— there  is  no  technical  rule.    Dunham  v.  Railroad,  B.  329 

2.  In  an  action  on  a  contract  for  the  consttuction  of  part  of  defendant's  rail- 
road, iu  which  defendant  agreed  to  assign  to  plaintiff  a  certain  quantity 
of  work  each  month,  and  plaintiff  agreed  to  do  all  the  work  required  to 
complete  the  road,  for  which  he  was  to  be  paid  a  specified  rate :  Held^ 
that  plaintiff  after  a  reasonable  delay  on  the  part  of  defendant  to  assign 
work,  was  bound  to  wait  on  defendant  no  longer,  and  was  therefore,  en- 
titled to  recover  of  defendant  to  a  certain  extent.  lb. 

3.  An  action  for  damages  may  be  maintained  for  the  breach  of  a  contract  for 
the  sale  of  real  estate  purchased  at  auction,  but  afterwards  refused  to  be 
accepted  by  the  purchaser,  defendant,  upon  the  tendering  of  the  deed  by 
plaintiff.     Vanida  v.  Kropp,  B.  301 

4.  In  order  that  plaintiff  may  recover  on  such  contract,  his  petition  must  set 
forth  the  fact  that  he  had  title  to  the  property  and  that  he  was  in  posses- 
sion, or  had  the  right  to  make  the  conveyance.  lb, 

5.  Under  section  three  of  the  act  to  punish  the  embezzlemant  of  public 
money,  a  contract  by  a  township  treasurer  with  bankers  for  the  deposit 
of  township  funds  and  interest  thereon  is  void,  and  neither  the  treasurer 
nor  the  township  can  recover  upon  the  contract.    Pollock  v.   Hatch,  B, 

304 

6.  A  contract  to  be  enforcible  requires  for  its  creation  at  least  two  parties. 
Walker  v.  Springfield,  J.  567 

CORPORATIONS— 

1.  A  foreign  corporation,  having  no  charter  from  the  state  of  Ohio,  authoriz- 
ing it  to  construct  and  operate  a  railroad  in  this  state,  cannot,  by  a 
transfer  of  a  portion  of  a  railroad  already  constructed  in  the  state  by 
le^al  authority,  acquire  a  right  to  use  and  operate  such  railroad  within 
this  state.     Railroad  Co.  v.  Railroad  Co.,  R.  458 

2.  A  corporation  may  be  the  trustee  of  a  charity,  provided  the  trust  be  not  re- 
pugnant to  or  inconsistent  with  the  proper  purposes  for  which  the  cor- 
poration was  created.    Chapin  v.  School  District,  B.  321 

3.  If  a  corporation  be  incompetent  to  hold  as  a  trustee,  that  will  not  make 
void  the  devise  or  grant,  but  equity  will  appoint  a  new  trustee  to  carry 
out  the  obiects  of  the  charity.  lo, 

4.  A  party  obtaining  a  judgment  against  a  church  corporation  on  notes 
given  for  money  borrowed,  cannot  afterwards  maintain  an  action  against 
the  trustees  of  the  church  as  individually  liable  on  the  notes.  Hortsman 
V.  Rix,  4,  131.  172 

5.  Allowing  a  petition  to  be  filed  praying  that  the  charter  of  a  certain  cor- 
poration be  declared  void.  State  ex  rel.  Hart  v.  Cincinnati  Gas  Light 
and  Coke  Co.,  2,  271.  46 

COURTS— 

1.  The  provision  of  the  constitution  of  the  United  States  expressly  confer- 
ring appellate  jurisdiction  on  the  supreme  court,  does  not  authorize  the 
exercise  of  appellate  power  by  that  tribunal,  over  the  state  courts,  but 
extends  simply  to  appeals  from  the  subordinate  federal  courts.  Stunt  v. 
Steamboat,  R.  362 

2.  There  is  no  provision  in  the  constitution  from  which  a  supervising  power 
in  the  supreme  court  of  the  United  States  over  the  state  courts,  can  be 
derived  by  way  of  incident  or  implication.  lb, 

3.  The  supreme  court  of  the  United  States  has  not  been  constituted  the 
exclusive  tribunal  of  last  resort,  to  determine  all  controversies  in  relation 
to  conflicts  of  authority  between  the  federal  government  and  the  several 
states  of  the  Union.  lb. 
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COURTS— Concluded— 

4.  The  state  courts  and  the  federal  courts  are  co-ordinate  tribunals,  having 
concurrent  jurisdiction  in  numerous  cases,  but  neither  having  a  super- 
vising power  over  the  other ;  and  where  the  jurisdiction  is  concurrent, 
the  decision  of  that  court,  or  rather,  of  the  courts  of  that  judicial  system 
in  which  the  jurisdiction  first  attaches,  is  final  and  conclusive  as  to  the 
parties.  lb, 

5.  The  superior  court  has  no  power  to  revise  an  act  of  the  probate  court, 
committing  a  judgment  debtor  for  contempt.  Butterfield  v.  O'Connor, 
2,  184,  23 

6.  A  court  has  power  to  supervise  the  acts  of  the  city  authorities,  after  they 
have  been  performed.     Reynolds  v.  Clearwater,  4,  YISS,  169 

CRIMINAL  LAW— 

1.  In  order  to  sustain  an  indictment  charging  the  defendant  with  harboring 
one  F.  W..  a  thief,  the  state  must  prove  that  defendant  did  harbor  and  con- 
ceal F.  W.,  and  that  F.  W.  was  at  that  time  liable  to  arrest,  indictment  and 
punishment  for  the  crime  of  larceny ;  and  that  defendant  must,  at  the 
time,  have  known  that  F.  W.  was  such  thief  and  subject  to  arrest,  and 
that  defendant  with  such  knowledge  concealed  or  harbored  said  F.  W. 
for  the  purpose,  and  with  the  intent  to  prevent  his  arrest  and  punishment 
for  the  crime.     State  v.  Douglass,  J.  540 

2.  It  is  error  to  charge  that  deliberation  and  premeditation,  as  an  element 
in  murder,  may  be  accomplished  in  a  very  short  time — in  a  moment — so 
swift  as  thought  is  present,  if  one  considers  and  thinks  of  killing,  and 
then  commits  the  crime.     Burns  v.  State.  3,  323.  122 

3.  The  act  of  April  12,  1858,  section  7,  (4  Curweu,  3087),  prohibiting  the  judge 
before  whom  a  case  is  tried  in  the  common  pleas  court,  to  sit  in  review 
of  his  own  decision  in  the  district  court,  if  there  is  a  quorum,  etc.,  applies 
to  criminal,  as  well  as  civil  cases.  lb, 

4.  Prosecution  for  fortune  telling.    State  v.  Church,  3,  121.  85 

DEATH  BY  NEGLIGENCE— 

In  the  absence  of  a  special  averment,  no  recovery  can  be  had  for  any  in- 
jury to  the  business  of  the  deceased,  but  only  for  the  general  value  of  the 
life  of  the  individual  growing  out  of  the  situation  of  those  who  were  de- 
pendent upon  him.    McClardy's  Adm'r  v.  Chandler,  2,  1.  1 

DEEDS— 

1.  In  the  description  of  a  deed,  if  the  premises  intended  to  be  granted  appear 
clearly  and  satisfactorily  from  any  part  of  the  description,  and  other  cir- 
cumstances of  description  are  mentioned  which  are  not  applicable  to  such 
premises,  the  grant  will  not  be  defeated,  but  those  circumstances  will  be 
rejected  as  false  or  mistaken.    Johnson  v.  Simpson,  B.  326 

2.  Neither  at  the  common  law,  nor  by  the  statutes  of  Ohio,  can  a  conveyance 
of  real  estate  be  sustained  unless  there  is  a  valuable  or  good  considera- 
tion named  in  the  deed.    Thompson  v.  Thompson,  R.  468 

3.  A  pecuniary  consideration  is  essential  to  uphold  a  deed  of  bargain  and 
sale.  The  consideration  of  love  and  affection  is  sufficient  to  uphold  a 
covenant  to  stand  seized  to  uses-.  lb. 

4.  In  the  latter  case,  the  grantee  must  be  of  the  blood  of  the  grantor;  consan- 
guinity, not  affinity,  is  the  rule.  Thus,  a  deed  to  a  son-in-law  for  the  love 
the  grantor  bears  to  the  grantee  and  his  wife,  there  being  no  grant  to  the 
wife,  is  not  sufficient  to  sustain  the  conveyance.  lb. 

5.  Conveyances  of  real  estate  in  Ohio  partake  of  the  nature  of  feoffment,  bar- 
gain and  sale,  and  covenants  to  stand  seized  to  uses.  The  usual  form 
embodies  parts  of  all  these  assurances,  but  neither  controls,  absolutely, 
the  grant.  lb, 

6.  Construction  of  a  deed  containing  the  usual  covenants  and  other  special 
covenants.     Berresford  v.  Price,  B.  293 
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DEPOSITIONS— 

The  fact  that  there  was  no  cross  examination  of  witnesses  whose  depositions 
were  taken,  is  not  a  subject  fo:  consideration  in  an  action  in  which  such 
depositions  are  used,  but  such  depositions  must  be  considered  as  they 
are.     Rider  v.  Smith,  B.  347 

DEVISE— 

1.  A  variation  from  the  strict  legal  designation  in  a  devise  or  conveyance  to  a 
corporation,  for  charitable  purposes,  will  not  nuike  void  the  devise  or 
grant,  provided  the  corporation  meant  can  be  sufficiently  ascertained 
from  the  terms  used.     Chapin  v  School  District,  B.  321 

2.  Devise  of  a  li<e  estate, and  if  the  first  taker  "should  die  without  children," 
then  over,  held  under  the  circumstances  to  mean  without  having  had 
children.     Parish  v.  Ferris,  R.  353 

3.  A  testator  dev.sed  as  follows :  Secondly,  "to  my  daughter  E.  the  use"  of 
267  acres  oi  land,  "during  her  natural  life,  to  have  full  use  and  control  of 
the  bame,  with  the  appurtenances  to  the  same  belonging,  as  long  as  she 
shall  live."  Thirdly,  he  devised  to  his  "daughter  E's  children  (if  she  shall 
have  any  heirs),  their  heirs  and  assigns  forever,"  the  267  acres  of  land 
"after  E  is  done  using  and  occupying  it,  and  at  E's  death."  Fourthly,  If 
his  "daughter  E  should  die  without  children,"  then  he  devised  the  267 
acres  to  his  "brothers  and  sisters,  their  heirs  and  assigns  forever,  after 
the  death  of  E  as  aforesaid."  E  was  unmarried  at  the  testator's  death, 
but  married  afterwards.  She  had  but  one  child,  which  lived  only  a  few 
hours,  and  soon  died  herself,  having  devised  all  her  estate  to  her  husband. 
Held,  that  the  limitation  to  E's  children,  and  that  to  the  testator's 
brothers  and  sisters,  were  alternative  contingent  remainders  in  fee, 
the  contingency  being  the  birth  o(  children  ;  and  that  the  first  remainder 
vested  in  E's  child  at  its  birth,  descended  at  its  death,  upon  E  ;  and  then 
passed  under  her  will  to  her  husband.  lb. 

4.  By  way  of  executory  be(]uest  personal  property  may  be  limited  over  after 
the  determination  ot  a  lite  interest,  in  like  manner  and  to  the  same  extent 
as  real  estate.    Williamson  v.  Hall,  R.  504 

5.  A.  by  his  will  directed  that  his  wife  should  "  hold  and  have  the  use  of  all 
my  property,  both  real  and  personal,  during  her  natural  life,  to  raise  and 
school  my  children  with,  and  at  her  decease  an  equal  division  to  be  made 
between  my  children ;  that  is  to  say,  *  *  ♦  my  daughters  shall  have  the 
movable  property,  to  be  divided  between  them:"  Hetd^  1.  That  the  will 
created  an  express  trust  of  the  personal  as  well  as  the  real  property,  for 
the  maintenance  and  education  of  the  children.  2.  Th  »t  the  title  to  the 
personal  estate  was  in  the  widow  for  life,  with  remainder  to  the  daugh- 
ters, lb, 

6.  The  widow  having  converted  the  personalty,  and  invested  the  proceeds  in 
real  estate  in  her  own  name  in  fee  simple,  it  was  held  that  in  equity  it 
must  be  treated  as  if  she  had  taken  the  title  to  herself  for  life,  with  re- 
mainder to  the  daughters.  lb, 

7.  Under  a  will  charging  upon  the  realty  the  sums  required  to  maintain  and 
educate  minor  children,  and  to  determine  the  amount  of  the  sums  :  Held, 
that  it  is  proper  to  consider  the  amount  of  the  estate,  the  expectation  of  ' 
the  devisees,  the  extent  and  the  manner  in  which  the  surviving  parent 
wishes  to  educate  them.  The  sums  may  be  determ  ned  by  the  court  or 
referred  to  a  master  to  ascertain  and  report.  Neff's  Exrs.  v.  Neflf's  De- 
visees, 3, 67.  75 

8.  Construction  of  a  devise  as  to  what  will  pass  under  a  devise  of  "house- 
hold furniture."    McMicken,  Trustee  v.  Directors,  etc.,  R.  429 

DIVORCE  AND  ALIMONY— 

1.  The  divorce  statute  should  not  be  construed  in  a  spirit  of  improper  liber- 
ality, nor  with  a  view  to  defeat  its  ends;  but  the  object  should  be  to  as- 
certain the  intention  of  the  legislature,  as  expressed  in  the  statute,  and 
to  carry  this  intention  into  execution.     Duhme  v.  Duhme,  3,  186.  95 
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DIVORCE  AND  ALIMONY— Concluded— 


2.  The  living  together  unhappily;  or  simple  cruelty;  or  neglect  of  duty,  is 
not  sufficient  to  constitute  a  ground  for  divorce:  the  **cruelty,*'  the  ''neg- 
lect of  duty,"  must  be  extreme,  gross,  superlative.  Ih, 

3.  "Extreme  cruelty,"  is  defined  to  be  either  personal  violence;  or  the  reason- 
able apprehension  of  the  same;  or  a  systematic  course  of  ill-treatment  af- 
fecting the  health  and  endangering  the  life  of  ihe  party  against  whom  it 
is  directed.  What  constitutes  "  gross  neglect  of  duty,"  is  left  to  the 
sound  discretion  of  the  court.  Id, 

4.  Alimony  may  be  allowed  for  a  less  cause  than  is  required  for  divorce.  It 
may  be  allowed  for  simple  ill-treatment,  where  separation  is  consequent. 
It  is  not  necessary  that  the  treatment  should  amount  to  "extreme  cruelty." 
Ill-treatment,  on  the  part  of  the  husband,  may  consist  in  entire  estrange- 
ment; in  cursing  the  wife;  in  imputing  a  want  of  chastity;  and  in  com- 
municating suspicions  ot  it  to  others,  so  as  to  lay  the  foundation  for 
calumny  and  scandal.  Id. 

5.  Where  a  husband  files  a  petition  for  divorce  against  his  wife,  alleging  that 
he  was  a  resident  of  the  county,  when  in  fact  he  was  not,  and  that  his  wife 
had  grossly  deserted  his  bed  and  board  for  three  years.  Notice  of  the 
pendency  of  the  suit  being  given  by  publication,  but  no  summons  or  copy 
of  the  petition  was  ever  served  the  wife,  or  proof  made  that  her  residence 
was  unknown,  as  the  statute  requires,  and  she  had  no  notice,  actual  or  con- 
structive, of  the  proceeding  for  divorce  until  after  it  was  granted  :  Held, 
that  such  decree  of  divorce  will  be  set  aside  on  Ihe  ground  of  fraud  of  the 
husband  in  obtaining  it,  and  because  the  court  granting  it  had  no  juris- 
diction.   Hare  V.  Hare,  B.  2d4 

DOWER— 

1.  A  widow  can  have  no  dower  right  in  property  condemned  by  statute^ 
where  her  husband  received  full  compensation  for  the  land  taken.  Little 
Miami  Railroad  v.  Jones,  5,  5.  219 

2.  In  a  petition  for  dower  it  must  be  definitely  alleged  that  the  defendant  is 
the  holder  of  the  next  immediate  estate  of  inheritance,  or  what  is  equiva- 
lent, that  he  is  seized  in  fee  of  the  property  in  which  dower  is  sought   lb. 

3.  The  only  person  who  can  assign  an  estate  of  dower  to  the  widow,  is  the 
heir,  or  the  grantee  of  the  husband,  or  one  who  is  in  privity  of  title  with 
him.  lb. 

ELECTIONS— 

After  the  polls  of  an  election  have  once  been  opened  '*  between  the  hours 
ot  six  and  ten  in  the  morning,"  in  pursuance  of  the  statute  of  May3» 
1852,  they  cannot  be  closed  until  six  o'clock  in  the  afternoon,  without 
rendering  the  election  illegal  and  void.    State  ex  rel.  v.  Ritt,  R.  475 

EQUITY— 

1.  A  court  of  equity  cannot  inquire  into  the  validity  of  an  election  of  wardens 
and  vestrymen  of  a  church  organized  under  the  laws  of  this  state,  or  try 
their  title  to  the  offices,  and  if  the  election  be  found  to  be  illegal,  or  such 
officers  oiherwise  ineligible,  enjoin  them  from  exercising  the  duties  or 
enjoying*  the  franchises  of  the  office,  and  thus  eventually  oust  them 
therefrom.    Trinity  Church,  etc.  v.  Wardens,  etc.,  J.  524 

2.  In  equity,  time  is  not  generally  of  the  essence  of  such  contract,  but  it  may 
become  so  by  the  terms  of  the  agreement,  from  the  nature  of  the  prop- 
erty, the  avowed  object  of  the  parties,  from  gross  laches  without  justifica- 
tion or  excuse,  not  acquiesced  ii|f>r  waived,  from  change  of  circumstances, 
or  by  the  proper  action  of  a  party  not  in  default  and  ready  to  perform. 
Cornell  v.  McLain's  Heirs,  etc.,  4,  352.  187 

3.  Where  a  charge  upon  a  particular  fund  or  property  is  created,  in  express 
terms  or  by  necessary  implication,  in  favor  of  a  creditor,  with  or  without 
his  privity,  he  may  by  petition  in  equity  enforce  payment  of  his  claim 
without  first  obtaining  judgment  at  law.     Darst  v.  Railroad,  4,  377.       199 


Digitized  by 


Google 


INDEX.  595 

4.  The  complainants  claim  as  owners  in  equity,  in  common  with  others,  of  a 

I)arcel  of  land  in  the  city  of  Cleveland,  by  boundaries  designated ;  which 
and  orii^inar^  belonged  to  the  stockholders  of  the  Connecticut  Land 
Company,  which  owned  the  entire  Western  Reserve ;  and  that  they  and 
their  heirs,  are  the  representatives  of  such  stockholders,  and  that  the 
lands  of  the  reserve  were  conveyed  to  trustees  for  such  stockholders ;  that 
in  1836  one  Thomas  Lloyd  fraudulently  procured  a  deed  from  said  trus- 
tees conveying  the  land  claimed  in  this  suit,  and  that  the  defendants  are 
in  possession  of  said  lands,  with  notice  of  the  trust  and  fraud.  The 
prayer  of  the  bill  is,  to  set  aside  said  fraudulent  deed,  dissolve  said 
trust,  and  have  a  partition  of  said  land,  and  account  of  the  rents  and 
profits  thereof  received  by  the  defendants.     Holmes  v.  Railroad,  R.    416 

5.  The  defendants  rely  for  a  defense  upon  the  equitable  bar  furnished  by 
lapse  of  time,  want  of  title  in  equity  in  the  complainants,  and  upon  a 
dedication  of  said  land  to  the  public  by  the  Connecticut  Land  Company, 
as  early  as  1796,  accepted  immediately  thereafter  and  ever  since  used  in 
accordance  with  the  purposes  of  the  dedication.  They  deny  that  they  are 
in  possession  under  the  title  derived  from  said  Lloyd,  and  aver  that  they 
are  in  possession  under  the  authority  of  a  statute  of  the  state  of  Ohio,  in 
pursuance  of  a  license  granted  to  the  city  of  Cleveland,  ^nd  using  the 
same  in  a  manner  consistent  with  the  original  dedication.  lb, 

ESTOPPEL— 
Where  a  municipal  corporation  without  authority  of  law  makes  a  loan  of 
money  and  takes  a  note  and  mortgage  executed  by  the  borrower  and  his 
wife  to  secure  its  payment,  in  »n  action  on  the  note  and  mortgage,  the 
mortgagors  are  estopped  from  setting  up  the  want  of  power  on  the  part 
of  the  corporation  to  oiake  the  loan.    Adelphi  v.  Swinhart,  J  551 

EVIDENCE— 
If  a  witness  has  any  knowledge   of  the  hand- writing  of  a  person,  which 
knowledge  has  been  derived  from  seeing  him  write,  or  from  seeing  his 
writings  or  signatures  on  papers,  that  have  been  recognized  by  him  as 

fenuine,  or  from  an  intimate  acquaintance  with  his  signatures  which 
ave  been  adopted  into  ordinary  business  transactions,  he  may  give  his 
opinion  of  such  writing.    Durham  v.  Ayer,  B.  327 

EXECUTIONS— 

By  the  law  of  Ohio  "family  pictures"  are  exempt  from  execution.  Mc- 
Micken,  Trustee  v.  Directors,  etc.,  R.  429 

EXECUTORS  AND  ADMINISTRATORS— 

1.  An  administrator  cannot  be  required  to  file  his  first  account  before  the 
expiration  of  the  eighteen  months  after  the  date  of  his  bond.  State  ex 
rel  V.  Moore,  2,  405.  68 

2.  An  administrator  having  failed  to  file  his  account  within  eighteen  months, 
a  citation  was  issued,  at  the  instance  of  one  of  the  heirs  requiring  the 
administrator  to  file  his  account  current.  Such  administrator  will  be 
bound  to  pay  only  the  ordinary  costs  of  citation.  Klumperink,  In 
re,  B.  344 

3.  The  mere  decease  of  one  of  the  sureties  on  an  executor's  bond,  is  not,  in 
itself,  a  cause  requiring  a  new  or  additional  bond  or  surety,  yirovided  the 
sureties  or  the  estate  of  such  sureties  are  sufficiently  able  to  pay  the 
amount  oi  the  bond  as  when  originally  taken.  State  ex  rel  v.  Brasher,  B.  346 

4.  Where  there  is  an  administrator  in  this  state,  appointed  by  the  proper 
court,  his  claim  to  collect  and  administer  the  assets  is  to  be  preferred  over 
that  of  a  foreign  admin  strator.  But  such  administrator  may  be  required 
to  pay  over  the  assets  to  the  administrator  of  the  domicil  for  distribution, 
but  he  is  entitled  to  collect  them,  for  the  purpose  of  administration,  and 
such  administration  is  under  the  control  of  the  proper  court.  Purcell  v. 
Heinberger,  B.  343 

6.  An  administrator  can  be  required  to  file  his  first  account  before  the  ex- 
piration of  the  eighteen  months  after  the  date  of  his  bond.  State  ex 
rel.  V.  Moore,  2,  389.  62 
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EXECUTORS  AND  ADMINISTRATORS-Concluded— 

6.  Executors  of  one  w  o  died  in  this  state  and  whose  will  was  admitted 
here,  are  held  to  render  an  account  in  this  state  of  estate  situated  in 
another  state.     Phelp-,  in  rel,,  2,  IkO.  13 

7.  The  only  action  which  an  administrator  de  bonis  non,  can  bring  to  re- 
cover an  unpaid  balance  found  by  the  probate  court  to  be  due,  on  the 
settlement  of  an  account  filed  by  the  former  administrator^  is  upon  the 
bond  of  the  latter.     Entrekin's  Adm'r.  v.  Sla^Ie's  Assignees,  J.  650 

8.  The  naming  of  any  person  executor  in  a  will  does  not  operate  as  a  dis- 
charge of  any  just  claim  which  the  testator  had  against  such  executor, 
iilagle  V.  Slavic's  Assignees,  J.  549 

9.  Upon  the  settlement  of  an  account  by  an  executor  or  ar'ministrator  a 
former  account  may  be  opened,  by  leave  of  ihe  court,  as  to  matters  of 
substance  as  well  as  of  form.  lb 

FERRY— 

1.  Where  a  person  owns  a  ferry  right  and  sells  and  conveys  an  undivided  half 
of  his  right  to  another,  such  purchaser  takes  his  half  with  all  its  ad- 
vantages and  incumbrances,  and  whatever  the  previous  arrange- 
ment between  the  city  and  the  sole  owner  might  have  been  regarding  the 
furnishing  of  a  landing,  such  purchaser  takes  an  undivided  half  of  its 
benefits  and  burdens  and  the  joint  owners  become  equally  bound  to  fur- 
nish a  proper  landing,  for  the  use  of  the  ferry.     Wiggins  v.  Good,  B.    318 

2.  The  rights  and  obligations  of  the  parties  in  conducting  the  business  of 
such  ferry,  was  that  of  partners,  and -any  advances  made  by  one  for  the 
benefit  of  both,  is  a  matter  of  account,  and  must  be  settled  as  such.       Jb, 

FINAI,  ORDER— 

An  order  of  commitment  for  contempt  by  the  probate  court,  for  refusing  an 
order  to  deliver  certain  goods  in  a  proceeding  in  aid  of  execution,  is  a 
final  order,  from  which  an  appeal  could  be  taken,  or  to  which  a  petition 
in  error  could  be  filed.    Buttei field  v.  O'Connor,  2,  191.  34 

GUARANTY— 

Under  the  following  guaranty :  '^In  consideration  of  facilities  afforded  to  F' 
by  R.,  in  the  shape  of  cash  and  acceptances,  we  hereby  guarantee  the 
prompt  fulfillment  of  any  contract  F.  shall  make  with  R.,  and  by  this 
instrument  become  responsible  to  R.  to  the  amount  of '^15,000,  as  indem- 
nity against  any  delinquencies  of  F.  to  meet  at  maturity  any  engagement 
he  may  make  with  R  ," — as  the  surety  is  to  be  bound  only  in  default  of 
the  principal  understanding,  and  therefore  notice  of  the  acceptance  of  the 
guaranty  by  R.  and  of  the  amount  of  his  advances  must  be  averred  to  have 
been  given,  or  a  knowledge  of  the  facts  charged  in  a  petition  *upon  the 
guaraiity.    Roots  &  Coe  v.  Jenifer,  4,  401.  214 

GUARDIAN  AND  WARD— 

The  guardian  of  an  infant  or  lunatic  has  a  right  to  receive  payment  of  a 
chose  in  action  in  anticipation  of  maturity,  or  to  sell  the   same,  in  a 

S roper  case,  in  order  to  pay  the  debts  or  provide  for  the  maintenance  of 
is  war^.  The  act  of  April  12,  1858,  does  not  deprive  the  guardian  of  this 
right,  but,  properly  construed,  recognizes  and  provides  for  it.  Engel  and 
Forrest  v.  Ortman,  5,  53.  237 

HABEAS  CORPUS— 

1.  The  writ  of  habeas  corpus  is  a  writ  of  right;  yet,  at  common  law,  it  d^es 
not  issue  as  a  matter  of  cours€<— it  does  not  issue  when,  upon  the  peti- 
tioner's own  showing,  the  court,  upon  the  return,  would  be  compelled  to 
remand  to  custody.     Early,  ex  parte,  3,  234.  105 

2,  The  law  of  Ohio  requires  the  writ  to  issue,  in  all  cases,  in  behalf  of  a  party 
confined  in  a  jail  of  the  state,  except  in  behalf  of  a  person  committed  on 
final  conviction,  or  committed  for  treason  or  a  capital  offense,  plainly  and 
specially  expressed  in  the  warrant  of  commitment.  lb. 
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8.  When  a  state  court  issues  a  writ  of  habeas  corpus^  directed  to  a  marshal  of 
the  United  States,  for  the  release  of  a  person  alleged  to  be  unlawfully 
held  by  him,  the  marshal's  return,  uncontradicted,  that  he  holds  the  party 
by  a  warrant  from  a  United  States  Commissioner,  under  the  fugative  slave 
law  of  1860,  is  conclusive  upon  the  state  court,  and  the  writ  must  be  dis- 
missed, lb, 

HOMICIDE— 

The  law  presumes  every  person  to  be  of  sane  mind  until  the  contrary  is 
^hown,  and,  therefore  the  burden  of  proving  that  a  person  accused  of 
having  committed  a  homicide  was  insane  at  the  time  he  committed  it, 
rests  with  him,  and  he  mnst  satisfy  the  jury  by  a  fair  preponderance  of 
testimony.    State  v.  Cole,  J.  537 

HUSBAND  AND  WIFE— 

1.  The  statutes  of  Ohio,  in  relation  to  the  property  of  married  women,  have 
in  effect  put  such  property,  during  coverture,  in  the  position  of  property 
limited  by  a  deed  of  trust  to  the  sole  and  separate  use  of  the  wife,  and 
where  there  is  no  express  trust,  the  husband  will  be  treated  as  a  trustee. 
Westerman  v.  Westerman,  R.  501 

2.  The  husband's  curtesy  is  not  entirely,  and  in  all  cases  destroyed,  but  ex- 
ists as  an  tstate  contingent  upon  circumstances  prescribed  by  the 
statutes.  lb, 

3.  Therefore,  the  common  law  rule  that  a  secret  conveyance  of  her  realty 
by  a  woman  under  contemplation  of  marriage,  is  fraudulent  and  void 
against  the  husband,  is  not  entirely  destroyed  by  the  statutes.  /&. 

4.  A  woman  just  before  marriage  conveyed  land  to  her  children  by  a  former 
marriage.  The  land  was  not  fully  paid  lor  by  her  at  the  time  of  the  con- 
veyance, and  her  grantor  subsequently  obt/ined  judgment  against  her 
and  her  husband  for  the  balance  of  the  purchase  monev,  which  the  hus- 
band was  compelled  to  pay:  Held^  1.  That  the  husband  having  paid  the 
judgment  out  of  his  own  money,  was  entitled  to  be  subrogated  to  the 
vendor's  lien  against  the  land,  and  could  enforce  the  repayment  of  his 
money  by  sale  of  the  land.  2.  That  the  conveyance  to  the  children  was 
fraudulent  as  to  the  husband,  and  must  be  set  aside.  lb, 

6.  Under  the  statutes  of  Ohio,  in  force  in  1859,  as  to  the  wife's  tenure  of  her 
separate  property,  she  could  appoint  her  husband  her  trustee  or  agent  to 
collect  rents,  reinvest  her  projjerty,  etc.,  and  in  the  absence  of  fraud  be- 
tween them,  his  management  of  the  fund  is  but  the  act  of  an  authorized 
agent;  therefore,  if  a  husband,  in  the  absence  of  fraud  or  indebtedness, 
purchase  an  estate  for  his  wife,  to  become  her  separate  property,  and 
subsequently  this  estate  is  sold  by  them,  and  the  proceeds  invested  in 
other  property  in  her  name,  the  latter  estate  cannot  be  subjected  to  inter- 
vening judgments  against  the  husband.    Young  v.  Ross,  3,  349.  141 

6.  In  an  action  against  a  husband  for  goods  sold  his  wife,  the  husband  is  not 
bound  to  give  notice  of  separation,  and  if  the  merchant  sells  his  goods 
without  inquiry,  he  is  bound  by  the  then  existing  relations  of  husband 
and  wife,  and  if  the  wife  voluntarily  separates  ^om  her  husband,  the 
husband  is  not  liable  for  such  goods  sold  her.    Shillito  v.  Duhme,  B.   336 

7.  Where  a  married  woman  executed  a  mortgage  upon  her  separate  property 
under  representations  which  were  false  and  fraudulent,  which  mortgage 
would  not  have  been  executed  had  such  misrepresentation  not  been  made, 
and  at  the  same  time  her  husband  made  a  negotiable  promissory  note, 
which  was  secured  bv,  and  accompanied  this  mortgage,  and  such  note 
passes  into  the  hands  of  a  holder  without  notice  for  value,  the  w.fe  may 
make  a  valid  defense  to  such  note,  bee  iuse  the  mortgage  is  the  principal 
debt,  and  the  note  is  incident  to  it.     Baxter  v.  Roelofson,  5,  110.  250 

8.  Where  a  married  woman  mortgages  her  separate  property  to  secure  the 
notes  of  her  husband  and  such  mortgat^e  is  procured  by  misrepresenta- 
tion, she  may  defend  against  a  suit  to  foreclose,  when  it  is  attempted  to 
charge  the  land  with  the  debt,  when  no  defense  would  be  open  to  her  hus- 
band in  an  action  against  him  on  the  nots  by  an  innocent  holder  for 
value.  lb. 
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INSURANCE - 


1.  Where  an  insurance  policy  provides  that  the  same  mav  be  cancelled  **If 
the  risk  be  increasea  *  «  #  the  insured  shall  give  the  company 
notice  thereof,  and  if  for  that,  or  any  other  cause,  the  company  shall  so 
elect,  they  may  cancel  this  policy."  *  ♦  •  Held^  that  the  words  ^^for 
any  other  cause  "  cannot  be  restricted  to  causes  which  increase  the  risk, 
but  the  fair  interpretation  is,  that  the  policy  may  be  cancelled,  not 
wantonly,  but  for  any  good  and  substantial  cause,  and  therefore,  the 
non-payment  of  the  premium  note  at  maturity  is  sufficient  cause,  under 
the  policy,  for  the  company's  election  to  cancel  the  policy.  Coddington 
V.  Insurance  Co.,  B.  291 

2.  In  insurance,  a^  in  other  contracts,  the  court  should  look  to  the  plain  and 
obvious  import  of  the  words  used  by  the  parties  to  express  the  terms  and 
conditions  of  their  agreement.  Id. 

3.  An  insurance  *'for  whom  it  may  concern."  does  not  include  every  person 
who  has  an  interest,  but  only  ihose  in  contemplation.  But  when  the  de- 
scription of  the  party  insured  indicated  that  the  agent  has  taken  the  pol- 
icy for  the  benefit  of  other  persons  specially  named,  the  interest  of  those 
thus  described  is  alone  covered.  No  other  person  can  have  an  interest  or 
sustain  an  action.    Cincinnati  Ins.  Co.  v.  Rieman  &  Sons,  B.  280 

4.  Where  R.,  obtained  insurance  on  property  on  account,  of  S.  &  K. — loss,  if 
any  payable  to  R.  &  Co., — and  a  loss  happened  and  payment  was  made  to 
R.  &  Co.,  who  accounted  with  S.  &  K.,  the  insurance  company  cannot 
after,  such  settlement,  on  account  of  fraud  in  S.  &  K.,  with  which  R.  & 
Co.  are  not  connected,  recover  back  the  payment.  The  actions  for  money 
had  and  received  will  not  be  against  a  person  who  had  received  a  just 
debt  without  fraud,  16. 

5.  When  a  steamer  is  insured  while  navigating  western  rivers,  against  usual 
risks,  there  is  a  warranty  implied  that  the  subject  insured  is  a  vessel  of  this 
description,  and  will  continue  to  be  so  during  the  existence  of  the  policy. 
Baker  v.  Insurance  Co.,  R.  478 

6.  If  the  owner  subsequently  transfer  the  machinery  of  the  boat  to  another 
vessel,  with  the  intention  to  abandon  the  hull  for  all  purposes  of  naviga- 
tion, the  hull  is  no  longer  at  the  risk  of  the  underwriter.  Id. 

INTEREST  AND  USURY— 

1.  The  statutes  of  Ohio  upon  the  subject  of  usury  do  not  affect  National 
banks.    Huntington  v.  Krejci,  J.  532 

2.  The  remedies  given  by  the  act  of  congress  known  as  the  National  Currency 
Act  for  the  taking  of  illegal  interest  are  exclusive.  lo, 

3.  Where  illegal  interest  has  been  received  by  a  National  bank  upon  the  dis- 
count of  negotiable  paper,  the  bank  can  recover  only  the  face  of  the  note 
without  interest.  So  far  as  interest  has-been  paid,  it  cannot  be  set  off  or 
deducted,  but  must  be  sued  for  as  a  penalty ;  but  what  has  not  been  paid 
cannot  be  recovered.  Id. 

4.  Plaintiff  desiring  to  sell  a  certain  lot  of  land  authorized  his  broker  to 
offer  a  loan  of  $3,300  to  be  taken  in  conjunction  with  its  sale.  Defendant 
desiring  to  raise  money  to  purchase  plaintiff's  lot,  his  mother  allowed 
the  title  to  a  piece  of  property  to  be  placed  iu  his  name,  and  by  an  ar- 
rangement he  mortgaged  it,  and  took  plaintiff's  lot  at  $3,300  and  the 
loan  of  $3,300,  and  gave  his  notes  for  $6,600,  payable  in  two  years,  inter- 
est to  be  paid  punctually,  if  not,  then  the  whole  debt  was  to  be  consid- 
ered due :  /:/e/d,  that  plaintiff's  lot  was  not  worth  half  the  sum  for 
which  it  was  sold,  and  further,  that  the  whole  transaction  was  a  device 
or  shift  to  avoid  the  law  in  reference  to  interest,  and  the  usurious 
rate  should,  therefore  be  deducted,  and  the  plaintiff's  claim  reduced  by 
the  sum  of  $2,000.  But  defendant  would  not  be  relieved  from  the  pen- 
alty of  not  having  paid  the  interest  punctually,  and  therefore,  the 
or'linary  decree  for  foreclosure  or  sale  would  be  entered.  Kellogg  v. 
Strong,  B.  339 
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INTOXICATING  LIQUORS— 

Under  the  third  section  of  the  act  of  May  1,  1854,  it  is  not  a  crime  to  sell 
intoxicating  liquors,  in  good  faith  for  medicinal  purposes,  to  a  person  in 
the  habit  of  getting  intoxicated.    State  v.  Clemens,  5,  1H5.  258 

JUDICIAL  SALES— 

An  appraisement  and  sale  of  the  whole  property  by  the  sheriff  will  not  be  set 
aside  on  the  opinion  of  witnesses  that  the  property  would  bring  more  if 
parceled  into  lots,  the  objection  is  too  late,  the  application  should  have 
been  made  to  the  sheriff.    Hartshorne  v.  Reeder,  3,  245.  109 

JURISDICTION— 

1.  A  cause  of  action  can  be  properly  maintained  in  the  superior  court  of  Cin- 
cinnati against  a  railroad  that  has  its  principal  office  properly  established 
in  the  city  of  Cincinnati.     Bauk  v.  Railroad,  B.  331 

2.  Where  courts  have  concurrent  jurisdiction,  the  court  which  first  acquires 
jurisdiction  of  a  given  case,  retains  it,  to  the  exclusion  of  the  other 
courts.    Early,  ex  parte,  3,  234.  105 

3.  Plaintiff  brought  an  action  against  the  defendant  in  this  state.  Defendant 
pleaded  the  pendency  of  another  suit  for  the  same  cause  of  action  in  one 
of  the  Kentucky  circuit  courts.  A  demurrer  was  interposed  to  this  plea: 
>y^/^,  that  there  could  be  no  conflict  of  jurisdiction  between  two  courts 
situated  in  different  states,  and  that,  therefore,  defend  <nt*s  plea  was  held 
to  be  insufficient  and  the  demurrer  was  sustained.  Poland  v.  Poxworthy, 
B.  299 

4.  The  fact  that  a  suit  is  pending  between  the  parties  in  the  same  cause  of 
action  in  another  jurisdiction  is  no  defense  to  an  action  brought  in  this 
state.    Wolf  &  V.O.  v.  Insurance  and  Trust  Co.,  B.  303 

JUSTICE  OF  THE  PEACE— 

1.  It  is  error  in  a  lustice  of  the  peace  to  proceed  to  the  trial  of  the  case  of  the 
plaintiff  when  he  does  not  appear  to  prosecute  it  at  the  time  set  for  trial. 
A  neglect  to  appear  is  an  abandonment  of  the  action  by  the  plaintiff,  and 
the  justice  can  only  render  a  judgment  of  non-suit  or  dismissal.  Sharp  v. 
Liddle,  2,  391.  64 

2.  If  the  damages  claimed  before  a  justice  exceed  one  hundred  dollars  in  an 
action  of  replevin,  his  jurisdiction  is  ousted.   Dempsey  v.  Hill,  5,  181.   261 

3.  Justices  of  the  peace  have  jurisdiction  in  such  actions  of  replevin,  or  tres- 
pass against  constables  and  sheriffs,  "where  thi  sum  or  matter  in  dispute" 
does  not  exceed  one  hundred  dollars.  lb, 

4.  A  justice  has  no  power  in  a  criminal  case,  under  the  act  of  March  28, 
1856,  to  fine  and  imprison,  unless  the  defendant  has  pleaded  guilty. 
McCann  and  Walsh,  ex  parte,  2,  219.  38 

LARCENY— 

It  is  not  larceny  in  the  eyes  of  the  law  for  a  husband  to  appropriate  property 
belonging  to  his  wife.     State  v.  Parker,  J,  551 

lie;ns— 

Plaintiff  purchased  a  watch  from  defendant,  paying  him  part  of  the  purchase 
price,  receiving  credit  tor  the  balance.  Afterwards  plaintiff  left  the  watch 
with  defendant  to  be  repaired :  Held^  that  defendant  had  no  lien  on  the 
watch  for  the  balance  of  the  purchase  price,  and  that  when  he  received 
the  watch  for  repairs  he  was  merely  a  bailee  and  all  he  could  demand  was 
the  cost  of  the  repairs.    Owen  v.  Duhme  &  Co.,  B.  303 

MALICIOUS  PROSECUTIONS— 

1.  If  a  party  enters,  even  upon  his  own  property,  forcibl}',  by  forcing  a  door  or 
committing  violence  on  the  inmates,  his  whole  act  becomes  unlawful,  and 
tnere  would  be  probible  cause  for  bringing  an  accusation  against  such 
person,  and  the  person  bringing  such  action  would  not  render  himself 
liable  to  an  action  for  malicious  prosecution.    Ehrman  v.  Hoyt,  B.        308 
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MALICIOUS  PROSECUTIONS— Concluded— 

2.  If  a  person  entertained  an  honest  belief  that  another  had  committed  a  vio- 
lation of  the  law,  and  acting  on  that  belief,  caused  the  pros-i'cution  of  such 
person  to  be  instituted  from  a  desire  to  bring  the  supposed  offender  to 
justice,  then  such  person  who  thus  instituted  the  proceeding  is  not  liable 
to  an  action  for  malicious  prosecution.  /d, 

MASTER  AND  SERVANT— 

A  party  who  voluntarily  enters  a  service  he  is  not  fitted  to  perform,  and  is  so 
unskilled  as  to  injure  himself,  cannot  have  a  cause  of  action  against  an- 
other party,  at  whose  instance  he  enters  on  the  performance  of  that  ser- 
vice.   Weigand  v.  Mitchell,  B,  298 

MORTGAGES- 

1.  The  interest  of  a  mortgage  is  "  property,"  because  it  is  the  subject  of  val- 
uable ownership,  and  bale.  It  is,  by  the  common  law,  a  chose  in  action, 
or  chattel  interest,  or,  as  denominated  in  civil  law, "  incorporeal  property.** 
It  may  be  held  in  severalty,  joint- tenancy,  or  in  common.  Roberts  v. 
McWilliams,  4.  97.  162 

2.  A  mortgage,  joint  in  form,  to  two  creditors,  to  secure  equally  the  several 
debts  of  each,  is,  in  legal  effect,  several,  and  not  joint,  because  the  inter- 
est secured  is  several.  Its  construction  being  a  question  of  intent,  the 
ordinary  legal  effect  of  a  joint  grant,  is  modified  by  the  several  interest 
of  the  grantees.  Each  mortgagee  holds  a  several  entirety,  in  the  incorpo- 
real chattel  interest,  neither  one  in  trust  for  the  other.  Upon  this  pomt, 
Brannon  v.  Brannon,  3  Weekly  Law  Gaz.,  257,  considered.  Id, 

3.  Such  mortgage,  made  in  contemplation  of  insolvency,  with  the  design  to 
prefer  the  secured  creditors,  is  not  within  the  statute  relative  to  assign- 
ments to  trustees.     ( Swan,  468 ;  3  Curwen,  2239.)  Id, 

4.  A  mortgage  is  in  no  sense  a  security  similar  to  a  negotiable  promissory 
note  and  c*oes  not  allow  the  principles  of  law  which  apply  to  notes  or  bills 
to  be  applied  to  it.    Baxter  v.  Roelofson,  6,  110.  250 

5.  A  defense  valid  on  the  ground  of  fraud  as  between  mortgagor  and  mort- 
gagee will  be  valid  as  between  the  mortgagor  who  is  the  maker  of  a 
negotiable  note  secured  by  mortgage  and  an  endorsee  of  such  note,  even 
though  the  latter  be  a  holder  for  value.  Id. 

6.  A  court  of  equity  has  power  to  decree  a  foreclosure  of  a  junior  mortgage 
and  a  sale  of  the  mortgaged  property  thereunder  subject  to  the  outstand- 
ing lien  of  a  senior  mortgage.     Penn.,  Trustee  v.  Railroad  Co.,  R.         508 

7.  The  374  section  of  the  Code  of  Civil  Proceedings  of  Ohio  does  not  inter- 
fere with  the  exercise  of  such  power.  Id, 

8.  The  right  in  equity  to  redeem  the  mortgaged  property  belongs  to  every 
person  who  has  a  legal  or  equitable  lien  on  the  same,  provided  he  comes 
in  as  privy  in  estate  with  the  mortgagor.  Id. 

9.  Where  a  junior  incumbrancer  pays  the  amount  due  on  a  prior  incum- 
brance, he  is  entitled  to  be  subrogated  to  the  rights  of  such  prior  incum- 
brance as  against  the  mortgagor.  Id, 

10.  But  where  the  interest  only  upon  the  debt  secured  by  the  prior  mortgage 
is  due,  and  the  same  is  paid  by  a  subsequent  mortgagee,  his  lien  upon  the 
mortgaged  property,  which  results  from  such  payment,  will  be  postponed 
to  the  payment  of  the  residue  of  the  prior  mortgage  debt.  Id. 

1 1.  As  between  the  parties  a  mortgage  when  corrected  by  a  decree  of  court  will 
take  effect  as  a  lien  from  the  date  of  the  delivery  to  the  recorder ; 
to  intervening  dona  fide  parties  it  will  take  effect  only  from  the  time  of 
the  correction,  but  as  between  the  mortgagee  and  a  subsequent  vendee 
who  has  taken  the  property  for  no  other  consideration  than  a  pre-exist- 
ing debt,  and  has  in  no  manner  altered  his  condition  by  reason  of  the  con- 
veyance, the  mortgage  will  take  effect  from  the  time  of  its  delivery  to 
the  recorder.    Doerner  v.  Nieberding,  J.  519 
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12.  Where  there  is  no  consideration  for  a  conveyance  of  real  estate,  other  than 
a  pre-existinjsr  debt  of  the  vendor,  and  the  vendee  is  not  induced  thereby 
to  change  his  condition  in  any  manner,  he  cannot  be  regarded  a  pur- 
chasj^r  for  value,  and,  therefore,  is  not  entitled  to  protection  against 
prior  liens  offered  in  equity  to  bona  fide  purchasers,  although  he  had  no 
notice  of  such  liens.  lb, 

13.  Under  the  laws  of  Ohio,  when  a  railroad  company  has  executed  a  mort- 
gage upon  its  propertjf  and  income,  all  claims  arising  thereafter  for  ser- 
vices, money  or  materials  necessarily  Employed  in  constructing,  repair- 
ing or  operating  its  road,  and  all  liabilities  arising  therefrom,  are  a  charge 
upon  such  income  prior  to  the  mortgage  debt.  Darst  v.  Railroad, 
4,*  377.  199 

14.  This  priority  has  been  recognized  in  all  the  recent  cases  where  receivers 
have  been  appointed ;  it  exists  when  the  mortgagee  takes  possession  of  a 
railway  ;  it  has  existed  by  the  usa^e  of  all  companies,  and  the  common 
understanding  of  the  public  ;  it  is  indispensable  to  enable  railroad  com- 
panies to  carry  out  their  objects ;  it  results  from  a  fair  construction  of 
the  statute  authorizing  the  execution  of  mortgages,  since  the  income 
pledged  therein  is  net  income,  and  not  gross  earnings ;  it  is  alike  just  to 
creditors  and  beneficial  to  mortgagees,  because  otherwise  no  company 
could  earn  money  to  discharge  its  liabilities;  it  is  necessary  for 
the  protection  of  the  officers  of  railroad  companies,  because  other- 
wise their  usage  of  paying  current  expenses  from  income  would  be 
a  misapplication  thereof.  lb, 

15.  A  mortgagee  who  files  his  bill,  asking  the  property  to  be  sold,  and  bringing 
in  the  judgment  creditor  seeks  too  much  from  a  court  of  equity  when  he 
wants  the  fund  to  be  taken  from  the  judgment  creditor  because  of  a  sup- 
posed claim  of  the  latter  on  other  property.  The  most  that  could  be  done 
would  be  to  order  the  money  paid  to  the  judgment  creditor  and  give  plain- 
tiff in  the  action  a  right  of  substitution.    Kellogg  v.  Railroad  Co.,  B.  300 

16.  Where  a  husband  executes  a  mortgage  upon  his  lands  in  which  his  wife 
joins  releasing  her  right  of  dower,  and  afterwards  the  husband  makes  an  as- 
signment for  benefit  of  creditors,  and  the  assignee  without  any  special 
proceedings  in  probate  court,  and  without  making  the  assignor's  wife  a 
party  thereto,  sold  said  lands  for  a  sum  more  than  sufiicient  to  pay  the 
mortgages  in  which  the  wife  joined.  The  husband  having  died,  his  wife 
filed  her  petition  for  dower:  Held^  that  the  mortgage  debt  in  law  having 
been  paid  by  the  proceeds  of  the  husband's  estate,  the  wife  is  entitled  to 
dower  in  the  whole  of  the  premises,  and  this  right  cannot  be  cut  off  by 
any  proceedings  in  the  probate  court  to  which  she  was  not  a  party. 
Baldwin  v.  Jacks,  J.  545 

17.  Action  to  foreclose  a  mortgage,  where  the  assignee  in  insolvency  of  the 
mortgagor  is  a  party  defendant.    Throckmorton  v.  Slagle's  Assignee.  550 

MUNICIPAL  CORPORATIONS— 

1.  Where  a  city  by  ordinance  provides  for  the  regulation  of  its  markets,  con- 
stituting the  superintendents  oY  them  as  special  officers  for  the  purpose 
of  removing  all  obstructions  and  to  see  that  parties  are  prosecuted  who 
violate  these  regulations :  Held^  that  such  superintendent  is  justified  in 
arresting  a  person  who  refused  to  take  any  location  he  could  lawfully 
make,  and  such  arrest  could  be  lawfully  made  without  the  officer  provid- 
ing himself  with  a  warrant.    Hederick  v.  Christman,  B.  313 

2.  Where  a  city  passes  an  ordinance  creating  the  office  of  city  weigher,  such 
ordinance  does  not  require  individuals  to  have  their  merchandise  weighed, 
nor  has  the  city  weigher  the  right  to  interpose  between  the  vendee  and 
vendor.    Cincinnati  v.  Broadwell,  B.  286 

.  3.  By  the  appointment  of  a  city  weigher,  the  city  does  not  have  the  right  to 

forbid  all  persons  from  carrying  on  the  business  of  weighing.  lb. 

4.  The  city  council  has  authority  to  prevent  the  usurpation  of  an  office  created 

by  it,  but  when  it  undertakes  to  go  beyond  this  and  interfere  with  a  trade 

or  business,  similar  to  that  created  by  the  city  council,  not  for  the  pur- 
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MU  NICIPAL  CORPORATIONS -Concluded— 

pose  of  protecting  parties  from  fraud,  but  to  enforce  fees,  it  has  exceeded 
Its  authority  and  therefore,  it  cannot  prevent  persons  from  engaging  im 
such  business.  lb, 

5.  A  municipal  corporation,  having  received  work  done,  and  having  received 
the  benefit,  cannot  evade  liability  for  payment  on  the  ground  that  the 
work  was  not  done  according  to  contract.    Boeres  v.  Cincinnati,  2,  270.  46 

6.  The  action  of  municipal  agents  is  not  conclusive  in  cases  where  they  are 
empowered  to  levy  an  assessment.     Reynolds  v.  Clearwater,  4,  129.        169 

7.  It  does  not  follow  that  the  omission  to  seek  a  restraining  order  is  a  waiver 
of  any  right  on  the  part  of  the  defendant  to  dispute  the  regularity  of  the 
course  pursued  by  the  agents  of  the  city.  lb, 

8.  Liability  of  city  for  allowing  certain  excavations  to  exist  in  a  sidewalk. 
Walker  v.  Springfield,  J.  667 

NATIONAL  BANKS— 

Tax  upon  the  Owners  of  Shares  of  National  Banks. — There  is  no  valid  objec* 
tion  to  a  state  tax  upon  the  owners  of  shares  of  stock  in  national  banks, 
in  common  with  other  property  in  the  state.  And  in  estimating  the  value 
of  such  shares  for  purposes  of  taxation  under  state  law<,  it  is  not  requi- 
site to  deduct  that  portion  of  the.  capital  or  property  of  such  banks  which 
is  invested  in  United  States  stocks.  The  tax  in  such  cases  is  an  assess- 
ment upon  the  person  of  the  owner,  with  regard  to  property,  and  in  no 
sense  a  tax  upon  the  bank  or  its  capital.     Parker  v.  Siebern,  R.  44J 

:naturalization— 

1.  Probate  courts  in  Ohio  have  the  power  to  admit  aliens  to  citizenship. 
Anonymous  (ex  parte  Downs),  2,  278.  47 

2.  The  probate  court  is  not  such  a  court  as  the  act  of  congress  authorizes  to 
natural. ze  aliens.    Downs,  in  re.,  2,  818.  56 

NEW  TRIAL— 

A  motion  for  a  new  trial  upon  the  ground  that  the  damages  awarded  were 
excessive  cannot  be  granted  by  the  court  unless  it  also  appears  that  the 
jury  acted  from  passion  or  prejudice.    Cribbett  v.  Mathers,  B.  322 

NUISANCE— 

Individuals  cannot  enforce  a  public  right  or  redress  a  public  injury'  by 

suits  in  their  own  names.    It  is  only  when  an  individual  suffers  some 

special  damage,  differing  in  kind  from  that  which  is  common   to  others, 

that  a  personal  remedy  accrues  to  him.  Farrelly  v.  Cincinnati,  3,  277.    115 

OFFICE— 

1.  A  citizen  who  takes  upon  himself  the  burden  of  an  office,  can  recover  no 
fees,  except  such  as  are  prescribed  by  law  or  ordinance.  Halpin  v.  Cin- 
cinnati, 2, 386.  58 

2.  If  no  compensation  is  attached  to  the  office,  he  can  recover  none,  although 
at  the  request  of  a  superior  he  performs  services  not  obligatory  upon 
him.  ^  lb. 

3.  Fees  are  a  subject  of  legislative  discretion  entirely.  lb, 

PARTIES— 

1 .  The  administrator  and  heirs  of  a  deceased  vendor  in  an  executory  contract 
for  the  sale  of  realty  are  necessary  parties  defendant  to  a  petition  in 
equity,  by  vendee,  to  rescind  and  recover  back  purchase  money.  Cornell 
V,  McLain's  Heirs,  etc.,  4,  325.  187 

*!.  1\  a  note  be  executed  by  the  signature  of  two  persons  individually,  it  is 
prima  facie  an  individual  liability,  and  the  holder  would  not  be  entitled 
to  the  ordinary  equities  against  the  firm  composed  by  the  makers :  but  it 
may  be  proved  by  paiol  that  it  is  for  a  partnership  liability,  and  then  the 
firm  character  attaches  o  it  for  all  purposes.  Magruder  v.  McCandlis. 
5.  188.  269 
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3.  Where  the  individual  members  of  a  firm  execute  such  note,  not  under  ieal 
for  a  partnership  liabiliity,  the  debt  evidenced  by  it  pritna /aci^  coniinues 
to  be  against  the  partners  as  such  unless  it  is  clearly  shown  that  it  was 
designed  to  constitute  an  individual  debt  only.  Id. 

PARTNERSHIP— 

Retiring  partner  has  no  lien  upon  the  partnership  property  for  the  pay- 
ment ot  partnership  debts,  which  can  be  enlorced  in  equity.  Seibricht  v. 
Rohrkasse,  2,  257.  43 

PAYMBNT— 
Where  the  debtor  owes  diffierent  debts  to  the  same  creditor,  and  make  a.par- 
'  tial  payment,  he  has  the  option  to  require  the  application  to  be  made  to 
which  one  he  pleases.  If,  however,  he  makes  the  payment  without  qual- 
ification, and  does  not  ask  any  special  appropriation,  thecreditor  may  in- 
dorse it  or  credit  it.  as  he  sees  fit.  Should  the  creditor  neglect  to  do  so, 
and  suit  be  brought,  the  court  would  make  the  application  as  might  be 
equitable  between  the  parties.    Eureka  Ins.  Co.  v.  Duble.  B.  316 

PLEADING— 

1.  In  an  action  on  an  account  for  goods  sold  and  delivered,  the  defendant,  if 
he  wants  a  more  particular  statement  of  the  goods  sold,  may  demand  it 
under  section  361  of  the  Code.    Wayne-Hay nes  &  Co.  v.  Jones,  B.        348 

2.  In  an  action  upon  a  promissory  note,  in  which  the  petition  is  in  the  usual 
form,  but  the  note  incorporated  therein  is  in  French,  the  court  will  not 
enter  up  a  judgment  on  such  petition  until  the  plaintiff  has  amended  it 
by  furnishing  a  copy  of  the  note  sued  on  in  the  English  language.  Meigs 
&  Co.  v.  Guiraud,  B.  b28 

3.  The  general  rule  is  that  the  pleadings  must  state  facts,  not  conclusions  of 
law,  but  some  apparently  legal  conclusions  are  facts,  and  as  such  may  be 
so  averred  by  terms  without  stating  the  acts  or  omissions  which  consti- 
tute or  prove  them — thus  express  malice,  want  of  probable  *cause,  negli- 
gence, unsoundness  and  the  like.     Byers  v.  Rivers,  5,  37.  231 

4.  Where  a  plaintiflT  sues  for  damages  for  breach  of  warranty  of  soundness  of 
a  horse,  or  for  fraudulent  representation  of  soundness,  and  the  breach 
assigned  is  that  the  horse  was  unsound,  without  specifying  in  what  re- 
spect, the  court  will  on  motion  when  necessary  to  enable  the  defendant 
to  make  proper  defense,  require  the  petition  to  be  made  sufl&ciently  defi- 
nite to  disclose  the  nature  of  the  defect  complained  of.  /b, 

5.  To  a  petition  against  one  only  of  two  joint  makers  of  a  note,  the  defendant 
may  demur  for  non  joinder  of  the  other  joint  contractor.  A  demurrer  un- 
der the  Code  being  equivalent  to  a  plea  in  abatement,  and  as  between 
such  joint  contractors,  there  may  be  a  right  of  subrogation,  or  one  may 
be  a  mere  surety,  and  it  is  against  the  policy  of  che  law  that  he  alone 
should  be  selected.     Fricke  v.  Eberhart,  3,  282.  119 

6.  There  can  be  no  propriety  in  a  demurrer  to  an  answer  containing  a  mere 
general  denial  of  the  allegations  of  the  petition.  But  $.  statement  in- 
tended as  a  specific  denial  may  be  tested  by  a  denmrrer  to  ascertain  its 
sufficiency.    Shiliito  v.  Insurance  Co.,  3,  296.  120 

7.  A  division  of  an  answer  by  numbers  is  only  contemplated  by  the  Code  as 
to  the  part  containing  the  defenses, and  is  not  required  when  there  is  only 
a  denial,  and  when  a  demurrer  is  directed  to  a  single  clause  of  the  answer, 
it  should  appear  thnt  the  clause  has  no  connection  with  what  precedes  or 
follows,  especially  where  the  grounds  of  demurrer  are  not  pointed  out, 
otherwise  the  division  by  figures  will  not  be  regarded,  and  the  court  will 
consider  that  clause  as  part  of  other  defenses  alleged.  Id. 

S.  A  petition  to  collect  money-rent  under  a  written  lease  maybe  verified  by  the 
plaintifTs  attorney,  if  the  instrument  is  in  his  possession,  it  being  a  writ- 
ten instrument  for  the  payment  of  money  only,  within  section  113  of  the 
Code.    Rose  v.  Creutz,  3,  245.  109 

9.  An  action  on  a  check  in  which  the  petition  fails  to  aver  that  defendant 
had  funds  of  the  party  who  drew  the  check  is  demurrable.  Stout  v.  In- 
surance and  Trust  Co.,  B.  304 
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PRACTICE- 


1.  The  filinj?  of  an  answer  by  defendant  is  a  waiver  of  a  previous  demurrer 
to  the  petition  and  motion  to  make  more  definite  and  certain.  Harvey  v. 
Armstrong,  B.  338 

2.  When  a  petition  under  the  Code  blends  in  one  count,  causes  which  should 
have  been  separately  stated  and  numbered,  a  demurrer  will  lie  to  part  of 
the  count  ana  an  answer  to  the  residue  if  it  is  distinctly  divisible  ;  but 
the  proper  practice  is  to  require  tlie  causes  to  be  separately  stated,  so  that 
the  dfemurrer  or  answer  may  be  to  either  separately.  Magruder  v. 
McCandlis,  5,  188.  269 

3.  Query:  If  an  answer  which  avers  that  defendant  does  not  know  whether 
the  facts  alleged  in  t1ie  petition  are  true  or  not,  and  therefore  denies 
them,  is  sufficient.  lb. 

4.  On  a  petition  for  divorce  and  alimony,  the  court  may  refuse  the  divorce 
and  grant  the  alimony.  It  is  not  necessary  that  a  separate  petition  be 
filed  for  alimony  alone.     Duhnie  v.  Duhme,  3,  186.  95 

5.  In  a  suit  on  a  foreign  judgment,  it  is  not  proper  practice  to  insert  a  copy 
of  the  transcript  sued  on,  or  annex  a  copy  of  the  transcript.  Rennmn  v. 
Dean,  2,  2.  3 

PRIORITY  OF  LIENS— 

Where  one  purchases  pioperty  at  sherifTs  sale,  April  21,  1851,  and  thesheriflF 
on  September  25, 1851,  issues  a  deed  to  such  purchaser,  and  the  latter  on 
the  same  day,  issues  a  mortgage  to  J.,  and  in  the  meantime  E.,  on  May  6, 
1851.  recovers  a  judi^niiut  against  such  purchaser,  but  before  a  levy  was 
made  on  E's  execution,  J.  delivered  his  mortgage  for  record  :  Held^  that 
the  lien  of  J.'s  mortgage  was  prior  to  the  judgment  recovered  by  E.  Rey- 
nolds V.  Coddington,  B.  288 

QUO  WARRANTO- 

In  a  proceeding  in  quo  warranto,  commenced  in  proper  form,  under  the 
supplementary  act,  passed  March  18,  1839,  (Swan's  Statutes,  787),  the  court 
may  give  judgment  as  to  the  right  of  defendant  to  the  oifice  in  contro- 
versv,  without  passing  upon  the  right  of  the  relator.  State  ex  rel  v. 
Ganb,  4,  337.  177 

RAILROADS— 

1.  As  a  general  rule  the  only  evidence  of  a  passenger's  right  to  be  conveyed 
is  the  possession  of  a  ticket;  and  the  conductor  is  not  bound  to  take  a 
passenger's  word  that  he  has  a  contract  with  the  company,  by  which  he 
has  a  right  to  be  transported,  and  he  may  remove  the  passenger  who  relies 
on  the  contract,  but  the  company  will  be  responsib'e  for  the  act  if  the 
contract  really  exists.     Corry  v.  C.  H.  &  D.  R.  R.  Co.,  3,  90.  .  82 

2.  When  it  becomes  necessary  for  the  conductor  of  a  railroad  to  remove  a 
passenger  for  non-payment  of  fan!,  no  greater  force  is  to  be  used  than  is 
necessary  for  the  purpose,  and  no  unnecessary  violence  on  the  passenger, 
his  person  or  his  feelings.  lb, 

3.  The  necessary  expenses  for  keeping  up  and  operating  a  railroad  are,  in 
equity,  the  first  charge  upon  its  earnings.  Therefore,  when  it  becomes 
necessary  to  purchase  machinery  for  the  successful  operation  of  the  road, 
the  same  should  be  paid  for  out  of  the  current  earnings  of  the  company^ 
(in  the  absence  of  an  agreement  to  the  contrary,)  notwithstanding  a  mort- 
gage has  been  previously  made  upon  the  road,  its  franchises,  incomes,  etc., 
present  and  future.     McCormack  v.  Railroad  Co.,  3,  218.  103 

4.  Where  .m11  the  preferred  claims  can  be  paid  from  the  income  or  property  of 
a  company,  not  necessary  for  operating  its  road,  each  creditor  may  pro- 
ceed for  himself  without  making  other  creditors  or  bondholders  under 
the  mortgage  parties.    Darst  v.  Railroad,  4,  377.  199 

5.  The  judgment  can  require  the  company,  or  any  officer  who  is  a  party,  to 
apply  money  then  on  hand  or  thereafter  to  be  received,  in  satisfaction  to 
s  ch  preferred  claim,  and  this  may  be  enforced  by  attachment.  Tb. 
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6.  The  plaintiffs,  being  authorized  to  construct  and  operate  a  railroad  from 
Cincinnati  to  Vincennes,  and  the  defendants,  being  authorized  to  construct 
and  operate  a  railroad  from  Indianapolis  to  Lawrenceburg,  of  a  different 
gauge,  entered  into  a  contract  whereby  the  defendants,  in  consideration 
of  being  allowed  to  lay  a  third  rail  on  the  road  from  Lawrenceburg  to 
Cincinnati,  and  of  the  agreement  of  the  plaintiffs  to  furnish  motive  power 
for  hauling  the  cars  of  the  defendants  on  that  part  of  the  road,  agreed, 
among  other  things,  to  lend  to  the  plaintiffs  $30,000,  for  the  purpose  of 
erecting  a  depot  for  the  plaintiffs  in  Cincinnati ;  to  erect  a  depot  at  a  cost 
of  $15,&0,  on  lands  of  the  plaintiffs  in  Cincinnati,  to  become  the  prop- 
erty of  the  plaintiffs  at  the  expiration  of  the  contract ;  to  form  no  con- 
nections at  or  beyond  Lawrenceburg  prejudicial  to  the  plaintiffs  ;  and  to 
give  the  plaintiffs  exclusive  control  of  the  employees  of  the  defendants 
while  on  the  road  of  the  plaintiffs:  He'd^  on  the  constructon  of  the 
charters  of  the  plaintiffs  and  defendants,  that  such  contract  was  beyond 
the  competency  of  the  contracting  parties  and  was  void.  Railroad  Co.  v. 
Railroad  Co.,  R.  458 

7.  The  contract  also  provided  th'^t  the  defendants  should  have  the  use  of  a 
depot  and  certain  grounds  in  Cincinnati,  for  unloading  goods  and  lumber, 
for  thirty  years :  HeM^WmX.  this  created  an  easement  in  the  land,  and 
was,  in  connection  with  the  laying  and  keeping  up  the  third  rail,  in  sub- 
stance a  lease,  wh:ch  the  plaintiffs  had  no  authority  to  make,  and  that  it 
being  for  more  than  three  years,  was  also  invalid  under  the  Statute  of 
Frauds,  for  the  want  of  legal  acknowledgement :  Held,  also,  that  the  defend- 
ants having  as  a  foreign  corporation  no  right  to  accept  a  lease  of  a  railroad 
in  Ohio,  the  plaintiffs  could  not  have  had  a  specific  performance  of  the 
agreement,  the  remedies  of  the  parties  not  being  nmtual.  lb, 

RECEIVERS— 

A  receiver  appointed  by  the  circuit  court  of  the  United  States  for  the 
Southern  district  of  Ohio,  to  take  possession  of  a  railroad  an  i  its  effects, 
may  sue  in  this  court,  upon  a  con t  act  made  by  that  corporation  in  the 
corporate  name  of  the  railroad,  without  disclosing  in  the  petition  his  own 
name  as  receiver.    Railroad  Co.  v.  Railroad  Co.,  R.  458 

RECOGNIZANCE  - 

The  superior  court  has  no  jurisdiction  to  try  action  on  recognizances  taken 
and  forfeited  in  the  common  pleas  court.     State  v.  Byrne,  B.  302 

REFORMATION— 

1.  In  the  absence  of  fraud  or  mistake,  a  provision  omitted  from  a  written 
contract  by  the  express  agreement  of  the  parties,  cannot  be  made  the 
ground  of  a  reformation,  in  equity,  upon  parol  evidence.  Roberts  v.  El- 
moie,  4.  393.  '  '  208 

2.  A  written  contract  may  be  reformed  by  parol  evidence  of  fraud  or  ma- 
terial mistake.  lb. 

3.  It  is  competent  to  show  by  parol  evidence  that  a  deed  of  conveyance, 
different  in  its  terms  from  that  required  by  written  contract,  was  received 
in  full  satisfaction  of  or  as  a  total  atscharge  of  such  contract.  lb, 

4.  InsufBciency  of  petition  in  equity  in  which  it  is  sought  to  reform  a  writ- 
ten contract;  lb, 

REPLEVIN— 

1 .  If  a  sheriff  or  constable  by  virtue  of  an  execution  levy  upon  chattels  owned 
by  some  person,  other  than  the  judgment  debtor  it  is  "official  misconduct," 
both  in  the  seizure  and  the  detention.    Dempsey  v.  Hill,  5, 181.        260 

2.  But  an  action  of  replevin  or  trespass  in  such  case  is  not  an  action  for 
"official  misconduct"  within  the  meaning  of  the  tenth  section  of  the 
justice's  act,  of  March  14,  1853.  Jb, 

3.  The  common  pleas  has  original  jurisdiction  in  replevin,  where  the  value 
of  the  property  and  amount  of  damages  added  together  as  claimed  exceed 
one  hundred  dollars,  although  neither  separately  exceed  that  sum.        lb. 
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REPLEVIN-<:oncluded— 


4.  In  an  action  of  replevin  originally  commenced  in  the  common  pleas,  the 

Slamtiff  will  recover  costs  if  the  appraised  value  of  the  property,  and  the 
amage'ls  recovered  when  added  together  exceed  one  hundred  dollars. 
The  value  of  the  property  and  df^mages  for  detention  are  the  measure  of 
damages  when  the  action  proceeds  as  in  dbtinbt  for  damages  alone,  and 
the  jurisdiction,  and  right  to  costs  are  no  less  when  the  property  is  re- 
stored. If  this  were  not  so  the  defendant  by  withholding  or  restoring 
possession  under  the  order  of  delivery,  would  control  the  question  of 
costs  and  iurisdiction.  lb, 

SALES— 

1.  Where  a  vendor  at  the  time  of  sale  of  certain  lands  gives  a  guaranty  of  its 
quality,  and  such  lands  afterwards  prove  to  be  of  an  inferior  quality,  the 
vendor  will  be  liable  on  such  guaranty.    Boyd  v.  Miller,  B.  317 

2.  On  the  sale  of  176  barrels  of  mess  beef,  the  jury  may  infer  from  brands  or 
marks  on  the  barrels  whether  the  brand  was  the  vendor's  own  or  another's^ 
an  intention  to  affirm  its  truth,  and  relied  on  by  the  vendee,  constituting^ 
a  warranty.  Nor  is  this  inference  sufficiently  negatived  by  showing  that 
there  was  an  inspection  by  the  vendee  by  opening  some  of  the  barrels, 
for  the  inspection  may  have  been  only  partial,  on  account  of  the  vendee's 
reliance  upon  the  brand,  or  it  may  have  been  for  another  purpose,  as  to 
ascertain  the  size  of  the  pieces  or  strength  of  the  brine.  It  is  for  the  jury 
to  draw  the  conclusion.    Witte  v.  Shaffer,  3,  65.  73 

SCHOOLS— 

1.  An  injunction  will  be  granted  to  restrain  the  treasurer  from  collecting  a 
tax  for  the  buDHing  of  school  houses  in  the  subdistficts,  on  the  ground 
that  the  said  districts  had  been  charged,  in  some  cases,  with  the  entire, 
and,  in  other  cases  seven-eighths  of  the  cost  of  building  the  said  school- 
houses.    Warring  v.  Hazlewood,  B.  315 

2.  A  law  authorizing  a  board  of  education  to  assess  in  the  subdistricts  the 
largest  proportion  of  the  expense  of  buil  Jing  a  school-house  is  unconsti- 
tutional, as  all  taxes  must  be  uniform.  lb, 

SELF  DEFENSE— 

1.  If  the  character  of  the  deceased  was  known  to  the  slayer  to  be  that  of  a 
dangerous  fighting  person,  it  is  a  proper  element  to  be  considered  in  esti- 
mating the  reasonableness  of  the  slayer's  apprehensions  of  danger,  but  for 
no  purpose  whatever  can  the  deceased's  character  for  chastity  be  considered. 
State  V.  Cook,  3,  407.  142 

2.  The  plea  of  self  defense  in  a  prosecution  for  murder,  is  available  in  some 
instances  where  there  is  no  actual  necessity  for  taking  life,  provided  the 
party  who  resorts  to  it  actually  and  honestly  believes  he  is  in  danger  of 
his  life,  or  of  great  bodily  harm,  and  the  jury  find  the  circumstances 
were  such  as  to  justify  such  a  belief,  though  no  actual  danger  existed. 
Cook  V.  State,  3,  344.  136 

SET-OFF— 
If  the  defendant  claims  to  try  a  set-off,  in  the  absence  of  the  plaintiff,  the 
record  must  show  that  such  set-off  was  filed  on  or  before  the  hour  fixed 
for  trial.  In  no  case  can  the  plaintiff^s  or  defendant's  cause  of  action  be 
tried  by  the  adverse  party  when  he  fails  to  appear,  or  support  the  same 
by  proof.    Sharp  v.  Liddle,  2,  391.  •  ^ 

SIGNS— 
The  same  principle  regulating  trade  marks  applies  to  the  use  of  signs. 
Weiser  v.  Mohlenhoff,  5,  56.  242 

STATUTES— 
1.  The  clause,  "No  law  shall  be  revived  or  amended  unless  the  new  act  con- 
tain the  entire  act  revived  or  the  section  or  sections  amended ;  and  the 
section  or  sections  amended  shall  be  repealed,"  of  section  16  of  article  II 
of  the  constitution,  is  directorv  alone,  to  the  legislature.  State  ex  rel  v. 
Gano,  4,  337.  "  177 
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2.  The  object  of  this  clause  is  to  enable  the  members  of  the  legislature  to 
act  advisedly  in  the  revival  and  amendment  of  laws ;  and  it  does  not  pro- 
hibit independent  legislation,  which  on  its  fece  develops  its  ^hole  pur- 

.  pose,  even  though  such  legislation  changes  or  modifies  the  effect  and 
operation  of  preceding  statutes.  lb, 

3.  Construction  of  the  act  of  February  28, 1846,  section  1,  relating  to  the 
interest  of  the  husband  in  the  wife's  estate.    Newton  v.  Clarke,  4,  109. 

165 

4.  Sections  2,  3  and  4  of  the  above  mentioned  act  relating  to  the  interests 
of  husbands  in  the  wife's  estate* do  not  exempt  horses,  etc.,  from  the 
wife's  real  estate.  .  lb, 

STREETS— 

The  keeping  the  streets  in  good  repair,  is  a  public  duty,  imposed  on  the 
city  as  a  corporation  by  statute.  An  action  will  lie  where  an  individual  ia 
specially  injured  in  consequence  of  the  non-observance  or  non-discharge 
of  such  duty,  or  through  misfeasance  or  malfeasance  in  its  discharge. 
Farrelly  v.  Cincinnati,  3,  277.  116 

SUMMONS— 

1.  A  decree  of  foreclosure  having  been  pven,  the  defendant,  the  mortgagor, 
appealed  to  the  district  court,  and  died  after  the  case  was  docketed.  His 
heirs  and  others,  some  of  whom  were  minors,  were  made  parties.  Sum- 
mons issued  and  personally  served  on  the  minor  defendants  without 
stating  their  ages,  is  not  sufficient.  The  omission  to  sta^the  ages  raises 
no  presumption  that  they  were  over  fourteen.  The  better  practice  is  to 
state  the  age  in  the  petition,  and  it  should  also  be  stated  in  the  summons 
so  as  to  advise  the  officer  of  the  mode  of  serving  it.  Morse  v.  Grames, 
2,404.  67 

2.  Service  on  a  non  resident  defendant  by  publication,  in  a  case  where  juris- 
diction has  been  obtained  by  attachment  on  real  estate,  to  be  valid  must 
give  some  pertinent  description  of  the  property.  Clark  v.  Southgate,  2, 
44.  7 

SURETIES- 

1.  Sureties,  as  well  as  creditors,  may,  in  good  faith  receive  reasonable  indem- 
nity from  a  failing  debtor,  in  contemplation  of  insolvency^  without  thereby 
becoming  trustees  for  the  equal  benefit  of  all  creditors.  Roberts  v.  Mc- 
Williams,  4,  97.  152 

2.  The  fact  that  there  are  cosureties,  joint  and  several,  not  uniting  in  receiv- 
ing the  indemnity,  does  not  change  the  result.  lb, 

3.  An  indulgence  to  a  principal  at  his  request,  unless  it  is  founded  on  some 
contract  cannot  be  considered  as  discharging  the  surety.  DeBruin  v. 
Starr,  B.  306 

4.  A  surety  cannot  be  charged  unless  the  claim  is  brought  within  the  very 
terms  of  his  contract.  The  substitution  of  a  new  agreement,  instead  of  that 
to  which  he  was  originally  a  party,  will  exonerate  him  from  his  liability. 
But  whenever  it  is  evident,  from  the  agreement  or  the  circumstances  at- 
tending it,  that  a  security  given   to  a  partnership  was  intended   to  con- 

*  tinue  in  force,  notwithstanding  there  mij^ht  be  a  change  in  its  constitu- 
tion, the  court  will  extend  it  to  embrace  all  subsequent  liability.  Baker's 
Union  v.  Streuve,  3,  253.  110 

5.  The  plaintiff  cannot  be  compelled  to  first  exhaust  the  security  which  it 
holds  from  the  principal,  but  it  has  a  right  to  proceed  against  both  at  the 
same  time,  and  to  make  the  best  it  can  of  both.  The  remedy  of  the 
surety  is  to  pay  the  debt,  and  he  will  then  be  subrogated  to  and  may  en- 
force all  collateral  security  held  by  the  bank  for  the  payment  of  the 
debt.    Second  National  Bank  v.  Morrison,  J.  534 
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TAXES  AND  TAXATION— 

1.  Where  plaiu  tiff  had  sent  an  agent  to  pay  delinquent  taxes  on  his  real  estate, 
who  obtained  the  auditor's  receipt,  but  the  money  was  applied  on  prop- 
erty in  which  plaintiff  had  no  interest,  which  the  agent,  being  an  ignorant 
man,  did  not  discover  from  the  receipt,  in  consequence  of  which  the  prop- 
erty was  sold  .'or  taxes:  Hetd^  that  the  plaintiff  may  maintain  an  action 
to  quiet  his  title  against  the  purchaser  at  such  tax  sale.  The  auditor  is 
not  a  proper  party  to  such  action.     Harrison  v.  Owen,  2,  316.  66 

2.  Taxes  are  not  a  lien  upon  personal  property  until  actual  seizure  an  J  dis- 
traint by  the  treasurer.     Spence  v.  Frye,  2,  103.  II 

3.  Right  of  distraint  for  taxes,  exists  when.  lb, 

4.  A  person  can  dispose  of  his  personal  property  before  distraint,  free  of 
all  lien  or  claim  for  taxes.  '  lb. 

TRESPASS- 

1.  Joint  trespassers  may  be  sued  together,  or  any  of  them  separately,  and  the 
non-joinder  of  the  others  is  no  defence.     Bailey  v.  Berry,  R.  483 

2.  A  release  to  one  of  several  joint  trespassers  will  discharge  all ;  but  it  must 
be  a  technical  release,  not  merely  a  covenant  not  to  sue,  or  other  instru- 
ment amounting  to  a  release  hy  implication  merely.  lb, 

3.  Where  plaintiff  sued  joint  trespassers  and  then  made  an  agreement  with  a 
portion  of  them  to  withdraw  the  suit  as  to  them  for  a  certain  sum  of 
money,  and  in  pursuance  of  this  agreement  maAie  an  entry  on  the  record 
that  he  was  unwilling  further  to  prosecute  his  action  agaiDst  the  parties 
named,  and  as  to  them  the  action  was  dismissed  :  Held^  that  the  others 
were  not  discharged,  but  they  were  entitled  to  have  the  jury  instructed, 
in  making  up  their  vtrdict  to  deduct  the  amount  leceived  already  by 
plaintiff  from  the  amount  of  damages  sustained  by  him.  lo, 

TRIAL— 

On  application  of  a  prisoner  accused  of  having  aided  and  abetted  another  in  a 
murder,  for  a  discharge  on  habeas  corpus^  on  the  ground  that  he  had  de- 
sired a  trial  before  the  end  of  the  term  ensuing  after  his  commitment 
and  no  indictment  had  been  found  against  him  at  that  term,  the  applica- 
tion was  refused  on  the  ground  that  the  word  **  term  "  was,  in  criminal 
cases,  not  different  from  the  three  months'  term  provided  by  law,  although 
in  this  county  (Hamilton)  the  grand  jury  meet  every  month.  Robinson, 
ex  parte,  2,  291.  61 

TRUSTS^ 

Acceptance  of  trust  deed  by  the  attorney  for  the  heirs,  is  a  tacit  acquiescence 
in  the  fulfillment  of. the  trust  so  far  as  it  concerned  those  who  were  of 
legal  age  at  that  time,  but  does  not  effect  the  rights  of  the  minors.  Den- 
nis V.  Dennis,  1,  103.  12 

VENDOR  AND  PURCHASER— 

1.  Knowledge  by  vendee  of  defects  in  the  title  of  the  vendor  in  an  executory 
contract  for  the  sale  of  realty,  is  not  per  se  a  waiver  of  the  right  to  demand 
a  good  title.  It  only  becomes  so  when  the  terms  of  the  contract,  or  cir- 
cumstances, are  such  as  to  show  that  the  vendee  knows  of  the  defects  and 
intended  to  accept  such  title  as  could  be  tnade.  Cornell  v.  McLain's  Heirs, 
etc.,  4,362.  187 

2.  Such  knowledge  with  possession  taken  and  continued,  and  repairs  made 
by  the  vendee  up  to  the  time  when  a  deed  of  conveyance  is  due  is  not  in 
equity  a  waiver  of  the  right  to  rescind  and  recover  back  the  purchase 
money  paid,  if  the  right  is  asserted  promptly  on  the  vendor's  default.  The 
parties  can  be  put  in  statu  quo,  and  for  that  purpose  an  account  of  rents, 
interest,  taxes  and  necessary  repairs  will  be  taken.  lb. 

3.  To  entitle  a  vendee  not  in  default  to  rescind  in  case  of  the  death  of  the 
vendor,  and  for  his  default  the  general  rule  is  that  possession  must  be 
tendered  to  him  upon  whom  the  descent  is  cast,  with  demand  for  title. 
But  if  the  vendor  died  intestate,  with  heirs  all  minors  without  guardian, 
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no  such  tender  is  necessary.  It  is  the  duty  of  the  vendee  promptly  by 
petition  to  ask  the  aid,  direction  and  relief  of  a  court  of  equity,  and 
meantime  to  keep  the  possession  so  as  to  protect  the  estate  from  deca^,  a 
failure  to  do  which,  resulting  in  waste,  would  defeat  his  right  to  rescind. 
He  should,  however,  demand  title  of  the  administrator,  who  is  by  statute 
authorized  to  complete  real  contracts,  and  may  in  his  discretion  apply  the 
assets  of  the  estate  to  cure  defects  of  title.  Demand  must  also  be  made 
of  the  guardian  if  there  be  one.  lb. 

4.  A  vendee  who  buys  with  knowledge  of  delect,  in  vendor's  title,  with  the  ex- 
pectation that  the  vendor  will  not  survive  to  complete  the  contract,  and 
where  time  is  not  of  the  essence  of  the  contract,  cannot  rescind  until  the 
administrator,  guardian  and  heirs  are  beyond  a  reasonable  time  in  default 
in  not  completing  title.  They  will  be  entitled  to  a  reasonable  time  to 
perfect  the  title  by  judicial  proceedings.  lb. 

5.  In  such  case,  if  the  heirs  of  the  intestate  vendor  are  all  minors  without 
guatdian,  an  unreasonable  delay  by  the  administrator  to  perfect  title,  or 
his  refusal,  at  once  authorizes  the  vendee  to  rescind  and  recover  the  pur- 
chase money.  The  administrator  having  the  statutory  and  common  law 
power  to  arbitrate  the  vendor's  claim  for  refunding  of  purchase  money,  or 
to  pay  it  without,  and  thus  necessarily  rescind  the  contract,  and  having 
the  statutory  power  to  complete  real  contracts,  as  well  as  the  common  law 
right  to  use  assets  to  cure  defects,  and  having  the  statutory  power  to  sell 
realty  to  pay  debts,  the  heir  must  generally  take  the  consequences  of  his 
acts  and  neglects.  Equity  will  require  of  him  the  utmost  good  faith,  and 
the  exercise  of  reasonable  discretion  before  a  rescission  will  be  decreed.  lb, 

6.  In  such  case  where  the  administrator  and  guardian  of  minor  heirs  both 
refuse  or  neglect  unreasonably  to  perfect  the  title,  the  vendee  not  in  de- 
fault may  rescind.  They  are,  however,  entitled  to  a  reasonable  time  to 
perfect  title  if  necessary  by  judicial  proceedings.  Tb, 

WATER  CRAFT  LAW— 

1.  Under  the  watercraft  law,  a  steamboat  will  be  responsible  for  the  hire  of  a 
barge  employed  by  the  master  to  carry  freight,  although  by  reason  of  low 
water  the  steimboat,  during  the  course  of  the  voyage,  is  compelled  to 
forward  the  barge  and  freight  by  a  lighter  steamboat.  Marine  Railway  v. 
Steamboat,  B.  362 

2.  An  action  cannot  be  maintained  against  a  steamboat  on  an  executory  con- 
tract    Barr  &  Co.  v.  Steamer,  B.  337 

3.  Where  defendant  moored  his  boat  at  his  wharf  in  such  a  manner  that  it 
lapped  over  and  extended  below  plaintiff's  wharf,  so  as  to  prevent  and  in 
fact  did  prevent  the  plaintifTs  boat  from  landing  at  her  usual  place  :  Held, 
that  this  was  suoh  an  obstruction  of  the  use  of  plaintiffs  property  and 
gives  him  a  right  of  action  and  he  may  recover  damages  therefor.  Shinkle 
v.  Steamer,  B.  336 

4.  The  act  of  April  12,  1868,  amendatory  of  the  water-craft  law  of  1840,  con- 
fers such  a  lien  that  the  creditor  by  seizure  will  obtain  a  preference  oyer 
a  sale  or  mortgage  made  by  the  owner,  or  an  attachment  or  execution 
levied  upon  the  craft,  after  the  date  of  the  supply  of  materials  or  other 
transaction  out  of  which  the  liability  accrued,  but  before  actual  seizure. 
Coffin  V.  Steamboat,  5,  85.  243 

5.  As  between  conflicting  claimants  under  the  water-craft  law.  however,  the 
lien  does  not  attach  until  seizure  and  priority  of  distribution  is,  there- 
fore, determined  by  priority  of  date  of  seizure.  lb. 

6.  This  lien  does  not  accrue  in  favor  of  creditors  claiming  upon  transactions 
occurring  out  of  Ohio.  lb. 

7.  But  it  was  not  the  intention  of  the  legislature,  although  they  could  not 
j^ive  a  lien  upon  foreign  transactions,  to  take  away  the  remedy  by  seizure 
in  such  cases.  lb. 

8.  Although  the  water-craft  law  of  1840,  before  the  amendment  of  1858,  was 
held  to  confer  no  lien,  but  only  to  provide  a  cumulative  remedy  against 
the  owner,  it  was  at  the  same  time  always,  though  somewhat  inconsist- 
ently decided  that  a  sale  under  it  passed  title  to  the  craft  free  from  any 
right  to  seize  subsequently  upon  prior  claims.     The  proceeding  being 

^       *39        W.  L.  G. 
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WATER  CRAFT  LAW— Concluded— 

thus  quasi  in  retn^  and  the  seizure  operating  upon  the  thing  itself,  and 
not  merely  the  owner's  interest,  a  seizure  upon  a  claim  accrued  in  Ohio, 
after  April  12,  1858,  has  no  preference  over  a  seizure  of  the  same  date, 
upon  a  claim,  whether  domestic  or  foreign,  accrued  before  that  time,  or 
partly  before  and  partly  after.  All  seizures  take  their  priorities  in  the 
order  of  time,  those  of  the  same  day  sharing ^r^  rata.  lb. 

9.  Semble :  That  seizures  upon  foreign  claims  or  upon  those  of  an  earlier 
date  than  April  12,  1858,  will  not  have  preference  over  foreign  attach- 
ments or  executions  levied  before  actual  seizure,  but  after  the  right  of 
seizure  accrued.  lb, 

10.  By  the  maritime  law,  seaman  must  be  cured  of  diseases  incurred  during 
their  employment,  when  not  produced  by  their  own  fault,  at  the  ship's  ex- 
pense.   Moseley  v.  Scott,  R.  449 

11.  The  statutes  of  the  United  States  do  not  change  the  rule  thus  exist- 
ing, lb. 

12.  Sailors  engaged  in  the  western  rivers  are  entitled  to  the  same  privileges 
as  merchant  sefimen  on  foreign  voyages.  lb. 

13.  The  remedy  in  every  proper  case  is  not  confined  to  the  admiralty,  but 
may  be  pursued  in  the  state  courts.  lb. 

WIDOW— 
The  only  rights  a  widow  has  in  the  estate  of  her  deceased  hus- 
band, are  the  statutory  allowances,  her  year's  support,  her  distributive . 
share  of  his  personalty,  the  use  of  the- mansion  house  for  a  year,  a  home- 
stead a.«)  prescribed  in  section  5437,  if  it  can  be  had,  and  her  dower  inter- 
est in  his  realty ;  that  she,  then  as  a  widow  would  be  entitled  to  the  bene- 
fits arising  from  her  own  property  to  be  derived  from  sections  5435-40. 
Further  that  if  the  homestead  was  charged  with  liens  which  precluded 
the  assignment  of  a  homestead  in  the  manner  prescribed  by  section  5487- 
'^8,  the  widow  would  not  be  entitled  to  anything  in  lieu  of  it.  Martin, 
In  re,  J.  642 

WILLS— 

1.  Where  a  provision  in  a  will  states  that  it  is  the  testator's  wish  and  direc- 
tion that  at  the  earliest  period  deemed  proper  by  his  executors,  any  real 
estate  whatever,  or  such  portions  as  they  judge  least  profitable,  might  be 
sold,  and  the  proceeds  divided,  except  such  portion  as  was  required  for 
certain  sons,  is  not  a  naked  authority,  but  a  trust.  Neff's  ex'rs.  v.  NeflF's 
Devisees,  3,  67.  75 

2.  In  such  case  the  executors  are  bound  to  sell  the  whole  estate  if  they  judge 
it  to  be  proper,  or  such  part  as  they  find  least  profitable,  especially  where 
the  rest  of  the  will  expresses  an  intention  to  divide,  not  the  realty,  but  its 
proceeds.  If  the  executors  <lo  not  exercise  this  discretion  in  a  reasonable 
lime,  the  devisees  would  be,  en  titled  to  relief  in  equity.  lb. 

3.  The  whole  matter  of  proving  wills  is  within  the  cognizance  and  jurisdic- 
tion of  the  probate  judge.  If  he  admits  the  will  to  probate,  there  is  no 
appeal  from  his  decision.    Jackson  v.  Jackson,  B.  302 

4.  A  party  may  contest  the  validity  of  a  will  that  has  been  admitted  to  pro- 
bate by  filing  a  petition,  in  the  court  of  common  pleas,  and  this  is  the 
only  tribunal  provided  for  the  hearing  of  this  question.  lb, 

5.  A  lost  or  spoliated  will  being  shown  to  the  satisfaction  of  the  court  to  have 
been  duly  executed  and  not  revoked  at  the  time  of  the  testator's  death, 
will  be  admitted  to  probate.    Cahill  v.  Owens,  2,  89.  8 

WORDS  AND  PHRASES  DEFINED— 

1.  '"Heirs"  construed  to  mean  children,  from  the  context.  Parish  v. 
Ferris,  R.  353 

2.  Adverbs  of  time,  as  when^  then,  after ^  from,  etc.,  in  a  devise  of  a  remainder 
are  to  be  construed  as  relating  to  the  time  of  the  enjoyment  of  the  estate, 
not  to  that  of  its  vesting  in  interest.  lb, 

3.  The  term  "household  furniture"  is  understood  to  include  everything 
which  may  contribute  to  the  use  or  convenience  of  the  householder.  Mc- 
Mickfcn,  Trustee,  v.  Directors,  etc.,  R.  429 
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